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CHAPTER  I 


mTBODUCnON 


•    •  - 


In  the  evolution  of  the  common  law  of  England,  a  process 
of  centuries  with  derivative  roots  in  the  old  Bontian  and 
Teutonic  jurisprudence,  the  Knglish  courts  have  treated  that 
system  of  legal  procedure  as  an  ever  growing  entity.  This 
conception  precludes  any  idea  of  inelasticity  or  finality  in 
the  practical  operation  of  law  and  meets  the  requirements  of 
mutable  conditions.  In  this  country  the  fToxaers  of  the 
Constitution  accepted  this  conception  as  well  as  the  best 
features  of  the  common  law  of  England  as  it  existed  prior  to 
the  Revolution  here;  and  it  is  the  law  of  the  land  as  it  pre- 
vails to-day  in  all  the  States  of  the  Union  with  the  single 
exception  of  the  State  of  Louisiana,  which  early  adopted 
the  Spanish  system  which  in  time  was  modified  by  the 
French.  Each  State  has  amended  the  original  common 
law,  as  it  found  it,  to  meet  varying  conditions,  but  in  its 
fundamental  principles  it  remains  substantially  the  same. 
The  adoption  of  the  Clonstitution,  however,  entaUed  an  im^ 
portant  difference  in  the  application  of  the  state  laws  and  in 
that  of  the  Federal  laws.  The  state  courts  apply  the  prin- 
ciples of  law  and  equity  with  a  view  wholly  to  determine 
whether  there  exists  a  wrong  to  be  righted  or  a  right  to  be 
aflSrmed.  The  Federal  courts  on  the  contrary  must  deter- 
mine whether  the  cause  before  them  comes  within  the  terms 
of  the  constitutional  grant  of  jurisdiction. 

It  appears  to  be  the  prevailing  belief  that  the  idea  of  a 
system  of  Federal  courts  for  this  country  originated  with 
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the  framers  of  the  Constitution  and  first  found  expression 
in  that  document.  It  Js:  true  that  the  system  of  Federal 
courts  as  it  exists  to-day  *fil%t  found  expression  in  the  Con- 
stitution but  that  system  was  founded  on  an  earlier  syBtem 
which  came  ,kltp*'i)feing  by  accident  as  it  were.  The  old 
Congress,  ivirhich  framed  the  Articles  of  Confederation  had 
no  intenUoh  of  creating  Federal  courts  as  they  exist  now; 
the  plan  was  to  turn  over  those  accused  of  crime  committed 
.  -;^b,6yohd  the  limits  of  the  several  States  to  the  State  where  the 
'•.'/offender  was  first  brought  or  captured,  for  trial  in  the  state 
court.  This  is  clearly  indicated  in  the  ordinance  of  April  5, 
1781. 

ORDINANCE  FOR  ESTABUSHING  C0X7RTS  FOR  THE  TRIAL  OF  PIRACIEB  AND 

FELONIES  COMMITTED  ON  THE  HIGH  SEAS 

Whereas,  by  the  Ninth  Article  of  the  Confederation  and  perpetual  union 
of  the  thirteen  United  States  of  America,  it  is  agreed,  that  the  United 
States  in  Congress  assembled,  shall  have  the  sole  and  exclusive  right  and 
power  (inter  ali)  of  appointing  courts  for  the  trial  of  piracies  and  felonies 
committed  on  the  high  seas;  And  whereas  it  is  expedient  that  such  courts 
should  be  speedily  erected,  and  it  is  reasonable  that  the  same  mode  of 
trial  should  be  adopted  for  offenders  of  this  kind  on  the  high  seas,  as  is 
used  for  offenders  of  the  like  sort  on  land. 

Be  it,  therefore,  ordained,  and  it  is  hereby  ordained,  by  the  United 
States  of  America  in  Congress  assembled,  and  by  the  authority  of  the 
same,  That  all  and  every  person  and  persons,  who  heretofore  have  com- 
mitted, or  who  hereafter  shall  commit,  any  piracy  or  felony  upon  the  high 
seas  or  who  shall  be  charged  as  accessaries  to  the  same,  either  before  or 
after  the  fact,  may  and  shall  be  inquired  of,  tried,  and  judged,  by  grand 
and  petit  juries,  according  to  the  course  of  common  law,  in  like  maimer  as 
if  the  piracy  or  felony  were  committed  upon  the  land,  and  within  some 
eoimty,  district,  or  precinct,  in  one  of  these  United  States,  the  justices  of 
the  Supreme  or  Superior  Court  of  Judicature,  and  judge  of  the  Court  of 
admiralty  of  the  several  and  respective  states,  or  any  two  or  more  of 
them,  are  hereby  constituted  and  appointed  judges  for  hearing  and  trying 
such  offenders. 

And  be  it  further,  ordained,  That  if  any  person  or  persons,  shall  be  in- 
dicted for  any  piracy  or  felony  done,  or  hereafter  to  be  done,  upon  the 
high  seas,  or  as  accessaries  before  or  after  the  fact,  either  on  land  or  upon 
the  seas,  by  a  grand  jury  for  any  coimty,  district  or  precinct,  within  any 
of  these  United  States,  before  the  justices  of  the  Supreme  or  Superior 
Court  and  judge  of  admiralty,  or  any  two  of  them,  that  then  such  order, 
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process,  judgment,  and  execution  shall  be  used,  had,  done,  and  made,  to 
and  against  every  such  person  and  persons,  so  being  indicted,  as  against 
robbers,  murderers,  or  other  felons,  for  robbery,  miirder,  or  other  felony, 
done  upon  the  land  within  such  coimty,  district,  or  precinct,  as,  by  the 
laws  of  said  State,  is  accustomed;  and  the  trial  of  such  offense  or  offenses, 
if  it  be  denied  by  offenders,  shall  be  had  by  twelve  lawful  men  of  the  said 
coimty,  district  or  precinct;  and  such  as  shall  be  convicted  of  any  such 
offense  or  offenses,  by  verdict,  confession,  or  otherwise,  in  the  said  court, 
shall  have  and  suffer  such  pains  of  death,  losses  of  lands,  goods,  and  chat- 
tels, or  other  punishment,  and  by  the  same  authority,  as  if  they  had  been 
convicted  and  attainted  of  any  robbery,  felony,  or  other  the  said  offenses 
done  upon  the  land;  and  shall  be  utterly  excluded  the  benefit  of  clergy, 
where  the  same  is  taken  away  or  not  admitted  for  such  like  offenses  com- 
mitted within  the  body  of  a  coimty,  or  on  land,  where  such  trial  shall  be 
had. 

And  be  it  further  ordained.  That  if  there  shall  be  more  than  one  judge  of 
the  admiralty  in  any  of  the  United  States,  that  then,  and  in  such  case,  the 
supreme  executive  power  of  such  State,  may  and  shall  commissionate 
one  of  them,  exclusively,  to  join  in  performing  the  duties  required  by  this 
ordinance. 

And  be  it  further  ordained.  That  all  losses  and  forfeitures  of  lands,  goods, 
and  chattels,  incurred  upon  any  such  conviction  and  attainder,  shall  go 
and  belong  to  the  State  in  which  the  said  conviction  and  attainder  shall 
be  had. 

This  ordinance  was  followed  by  an  amendatory  ordinance 
on  the  fourth  of  March,  1783  as  follows: 

AN  OKDINANCE  TO  AMEND  AN  ORDINANCE,  ENTITLED  "aN  ORDINANCE  FOR 
E8TABUSHINQ  COURTS  FOR  THE  TRIAL  OF  PIRACIES  AND  FELONIES 
COMMITTED  ON  THE  HIGH  SEAS." 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  and  by  the 
authority  of  the  same.  That  the  justices  of  the  Supreme  or  Superior  Coiirta 
of  judicature,  and  the  judge  of  admiralty,  or  any  two  of  them,  including 
the  judge  of  admiralty  in  the  several  and  respective  states;  or,  in  case 
there  shall  be  several  judges  of  the  admiralty  in  a  State,  the  justices  of  the 
Supreme  or  Superior  Court  of  judicature,  and  a  judge  of  the  admiralty, 
to  be  commissioned  for  that  purpose  by  the  executive  power  of  such 
State,  or  any  two  of  them,  including  a  judge  of  the  admiralty,  are  hereby 
constituted  and  appointed  a  court  for  hearing  and  trying  all  offenders, 
who,  in  and  by  an  ordinance,  entitled  "An  ordinance  for  establishing 
courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high  seas," 
passed  the  fifth  day  of  April,  one  thousand  seven  hundred  and  eighty-one, 
are  triable  before  the  justices  of  the  Supreme  or  Superior  Court  of  judi- 
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oatine  and  judge  of  the  Court  of  Admiralty  of  the  several  and  respective 
states,  oranytwoor  more  of  them;  provided  that  nothing  herein  contained 
shall  extend  to  prosecutions  already  commenced,  which  shall  be  deter- 
mined in  the  same  manner  as  if  this  ordinance  had  never  been  made. 
Done  Ac. 

Article  IX  of  the  Articles  of  C!onfederatioii  contains  a 
clause  stating  that  'Hhe  United  States  in  C!ongress  as- 
sembled, shall  have  the  sole  and  exclusive  right  and  power 
of  appointing  courts  for  the  trial  of  piracies  and  felonies 
<;omnutted  on  the  high  seas  and  establishing  courts  for  re- 
ceiving and  determining  finally  appeals  in  all  cases  of  cap- 
tures/' This  clause  gives  us  the  first  intimation  that  the 
early  legislators  had  any  idea  of  a  Federal  judiciary.  The 
idea  was  but  vague  and  did  not  embrace  such  a  judicial 
structure  as  we  have  to-day.  In  fact  the  elaborate  system 
of  courts  with  which  we  are  familiar  has  been  of  gradual 
growth  much  as  the  common  law  itself  has  been. 

It  was  not  until  Virginia  ceded  to  the  Government  of  the 
Confederation  that  vast  tract  of  land  south  of  the  Great 
Lakes  known  at  the  time  (January  2,  1781)  as  the  North- 
west Territory  that  we  find  any  concrete  reference  to  a  sys- 
tem of  Federal  courts.  Virginia  surrendered  her  title  to 
this  territory  as  a  practical  step  in  promoting  a  Federal 
\mion  of  the  liberated  commonwealths.  The  cession  was 
made  on  the  imderstanding  that  the  Northwest  Territory 
should  be  divided  into  distinct  States  with  republican  in- 
stitutions and  as  such  to  be  admitted  into  the  Federal  \mion. 
Soon  after  (March  1,  1781)  Maryland  gave  her  tardy  assent 
to  the  Articles  of  Confederation  and  the  United  States  of 
America,  a  weak  and  imperfect  \mion  though  it  was,  became 
a  working  reality. 

After  accepting  the  cession  of  the  Northwest  Territory 
it  became  incumbent  on  the  Congress  of  the  Confederation 
to  provide  measures  for  its  government  and  protection. 
Special  legislation  was  necessary  and  a  resolution  for  its 
government  was  passed  on  the  twenty-third  of  April,  1784. 
This  act  was  speedily  followed  by  the.passage  of  an  ordinance 
providing  that  for  the  purposes  of  temporary  government, 
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the  territory  be  regarded  as  one  district,  and  a  governor  and 
secretary  appointed.  It  was  the  duty  of  the  latter  official 
^'to  keep  and  preserve  the  acts  and  laws  passed  by  the 
legislature,  and  the  public  records  of  the  district,  and  the 
'proceedings  of  the  governor  in  his  executive  department,  and 
transmit  authentic  copies  of  such  acts  and  proceedings  every 
six  months  to  the  Secretary  of  Congress."  Then  follows  the 
first  direct  expression  of  the  vague  ideas  of  a  Federal  ju- 
diciary entertained  by  the  statesmen  of  the  time:  ''There 
shall  also  be  appointed  a  court,  to  consist  of  three  judges,  any 
two  of  whom  to  form  a  court,  who  shall  have  a  common-law 
jtuisdiction,  and  reside  in  the  district,  and  have  each  therein  . 
a  freehold  estate  in  five  hundred  acres  of  land,  while  in  the 
exercise  of  their  offices;  and  their  commissions  shall  remain 
in  force  during  good  behavior.''  We  see  in  this  passage  a 
more  or  less  definite  idea  of  a  Federal  Supreme  Court,  which, 
it  may  readily  be  believed,  formed  the  genesis  of  the  present 
august  tribimal  in  Washington,  because  a  little  later  on  in 
the  ordinance  we  find  these  interesting  paragraphs:  ''Pre- 
vious to  the  organization  of  the  General  Assembly,  the 
Governor  shall  appoint  such  magistrates  and  other  civil 
officers,  in  each  coimty  or  township,  as  he  shall  find  necessary 
for  the  preservation  of  the  peace  and  good  order  in  the  same. 
After  the  General  Assembly  shall  be  organized,  the  powers 
and  duties  of  magistrates  and  other  civil  officers  shall  be 
regulated  and  defined  by  the  said  Assembly;  but  all  magis- 
trates and  other  civil  officers,  not  herein  otherwise  directed, 
shall,  during  the  continuance  of  this  temporary  government, 
be  appointed  by  the  governor. 

"For  the  prevention  of  crimeis  and  injuries,  the  laws  to  be 
adopted  or  made  shall  have  force  in  all  parts  of  the  district, 
and  for  the  execution  of  process,  criminal  and  civil,  the 
governor  shall  make  proper  divisions  thereof;  and  he  shall 
proceed  from  time  to  time,  as  circumstances  may  require, 
to  lay  out  the  parts  of  the  district  in  which  the  Indian  titles 
shall  have  been  extinguished,  into  counties  and  townships, 
subject,  however,  to  such  alterations  as  may  thereafter  be 
made  by  the  legislature.'' 
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Charles  Pinckney  of  South  Carolina  had  advocated 
similar  provisions  for  a  general  judiciary  during  the  travail 
which  resulted  in  the  unsatisfactory  Articles  of  Confedera- 
tion but  the  proposal  was  not  adopted.  Congress  did  never- 
theless reserve  to  itself  certain  judicial  functions  and  the 
following  passage  from  Bancroft^  clearly  demonstrates  that 
Congress  felt  the  necessity  of  a  Federal  judiciary  though 
somewhat  in  the  dark  as  to  how  to  create  it:  ''How  benef- 
icent was  the  authority  of  the  \mion,  appeared  at  this  time 
from  a  shining  example.  To  quell  the  wild  strife  which  had 
grown  out  of  the  claim  of  Connecticut  to  lands  within  the 
charter  boundary  of  Pennsylvania,  five  commissioners 
appointed  by  Congress  opened  their  court  at  Trenton. 
'The  case  was  well  argued  by  learned  counsel  on  both  sides/ 
and,  after  a  session  of  more  than  six  weeks,  the  court  pro- 
nounced their  unanimous  opinion,  that  the  jurisdiction  and 
preSmption  of  the  lands  in  controversy  did  of  right  belong  to 
the  State  of  Pennsylvania.  The  judgoaent  was  approved  by 
Congress;  and  the  parties  in  the  litigation  gave  the  example 
of  submission  to  this  first  settlement  of  a  controversy  be- 
tween States  by  the  decree  of  a  court  established  by  the 
United  States." 

The  territorial  courts  thus  established  proved  so  satisfac- 
tory for  the  protection  of  the  Northwest  Territory  which 
has  since  been  cut  up  and  formed  into  States  that  upon  the 
adoption  of  the  Constitution  they  were  continued  by  means 
of  this  act  passed  in  1789: 

Chapter  8  (VIII)  An  Act  to  provide  for  the  government  of  the  territory 
northwest  of  the  River  Ohio. 

Whereas,  in  order  that  the  ordinance  of  the  United  States  in  Congress 
assembled  for  the  government  of  the  territory  northwest  of  the  river 
Ohio,  may  continue  to  have  full  effect,  it  is  requisite  that  certain  provisions 
should  be  made,  so  as  to  adapt  the  same  to  the  present  constitution  of  the 
United  States. 

Section  1.  Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  in  all  cases  in 
which  by  the  said  ordinance  any  information  is  to  be  given  or  communica- 
tion made  by  the  Governor  of  the  said  territory  to  the  United  States  in 

1  Bancroft,  Hist,  of  U,  S,,  Vol.  6,  Chap.  II. 
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Congpress  assembled  or  to  any  of  their  officers  it  shall  be  the  duty  of  the 
said  governor  to  give  such  information  and  to  make  such  conmiunication 
to  the  Preisdent  of  the  United  States;  and  the  President  shall  nominate 
and  by  and  with  the  advice  and  consent  of  the  senate  shall  appoint  all 
officers  which  by  the  said  ordinance  were  to  have  been  appointed  by  the 
United  States  in  Congress  assembled;  and  all  officers  so  appointed  shall 
be  conmiissioned  by  hun;  and  in  all  cases  where  the  United  States  in  Con- 
gress assembled  might  by  the  said  ordinance  revoke  any  communication 
or  remove  from  any  office,  the  President  is  hereby  declared  to  have  the 
same  powers  of  revocation  and  removal. 

Section  2.  And  be  it  further  enacted,  That  in  case  of  the  death,  removal 
or  necessary  absence  of  the  governor  of  the  said  territory  the  secretary 
thereof  shall  be,  and  he  is  hereby  authorized  and  required  to  execute  all 
the  powers  and  perform  all  the  duties  of  the  governor  diuing  the  vacancy 
occasioned  by  Uie  removal,  resignation  or  necessary  absence  of  the  said 
governor.    (Approved  August  7, 1789). 

When  the  State  of  Ohio  was  formed  in  1803  out  of  a  por- 
tion of  the  Northwest  Territory,  the  territorial  courts  went 
out  of  existence  within  the  borders  of  the  new  commonwealth 
by  the  passage  of  this  enabling  act : 

Chapter  320.  An  Act  to  provide  for  the  due  execution  of  the  laws  of 
the  United  States  within  the  State  of  Ohio. 

Whereas  the  people  of  the  eastern  division  of  the  territory  northwest  of 
the  river  Ohio  did,  on  the  twenty-ninth  day  of  November,  one  thousand 
eight  hundred  and  two,  form  for  themselves  a  constitution  and  a  state 
government,  and  did  give  to  the  said  State  the  name  of  the  "State  of 
Ohio,"  in  pursuance  of  act  of  Congress  entitled  "An  act  to  enable  the 
people  of  the  eastern  division  of  the  territory  northwest  of  the  river  Ohio 
to  form  a  constitution  and  state  government,  and  for  the  admission  of 
such  State  into  the  Union  on  an  equal  footing  with  the  original  States,  and 
for  other  purposes,  whereby  the  said  fitate  has  become  one  of  the  United 
States  of  America:  in  order  therefore  to  provide  for  the  due  execution  of 
the  laws  of  the  United  States  within  the  said  State  of  Ohio. 

Section  1.  Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  in  Congress  assembled.  That  all  the  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall  have  the  same  force  and 
effect  within  the  said  State  of  Ohio  as  elsewhere  within  the  United  States. 

Section  2.  Be  it  further  enacted,  That  the  said  State  shall  be  one  dis- 
trict, and  be  called  the  Ohio  District;  and  a  district  court  shall  be  held 
therein,  to  consist  of  one  judge  who  shall  reside  in  the  said  district  and  be 
called  a  district  judge.  He  shall  hold  at  the  seat  of  government  of  said 
State  three  sessions  annually  the  first  to  commence  on  the  first  Monday  in 
June  next  and  the  two  other  sessions,  progressively,  on  the  like  Monday  of 
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ev&y  fourth  caloidar  month  afterwards;  and  he  ahall  in  all  thrngs  have 
and  exercise  the  same  jurisdiction  and  powers  which  are  by  law  given  to 
tiie  judg9  of  the  Kentucky  district:  he  shall  appoint  a  cleric  for  the  said 
district  who  shall  reside  and  keep  the  records,  of  the  court  at  the  place  of 
holding  the  same,  and  shall  receive  for  the  services  performed  by  himi  the 
samefees  to  which  the  clerk  of  tiie  Kentucky  district  is  entitled  tot  cdmilar 
service. 

Sections.  Be  it  further  oiacted,  That  there  shall  be  allowed  to  the  judge 
of  the  said  district  court,  the  annual  ccHnpensation  of  one  thousand  dollars,, 
to  commence  from  the  date  of  his  appointment,  to  be  paid  quarter  yearly  at 
the  treasury  of  the  United  States. 

Section  4.  Be  it  further  enacted.  That  there  shall  be  appointed  in  the 
said  district,  a  person  learned  in  the  law,  to  act  as  attorney  for  the  United 
States,  who  shall,  in  addition  to  his  stated  fees,  be  paid  by  the  United 
States,  two  hundred  dollars  annually,  as  a  full  compensation  for  extra 
services. 

Section  5.  And  be  it  further  enacted.  That  a  marshal  shall  be  appointed 
for  the  sdd  district,  who  shall  perform  liie  same  duties,  be  subject  to  the 
same  regulations  and  penalties,  and  be  entitled  to  the  same  fees,  as  are 
prescribed  to  marshals  in  other  districts;  and  shall  moreover,  be  entitled 
to  the  sum  of  two  hundred  dollars  annually  as  a  compensation  for  all  extra 
services.    (Approved,  February  19, 1803.) 

The  Constitution  provided  for  the  vesting  of  judicial 
power  in  ''one  Supreme  Court,  and  in  such  inferior  courts  as 
the  Congress  may  from  time  to  time  ordain  and  establish/' 
This  brief  sentence  established  the  nucleus  for  the  present 
structiu^  but  it  left  to  future  legislation  its  practical  or- 
ganization. This  wise  forbearance  on  the  part  of  the  framers 
of  the  Constitution  has  been  of  great  benefit.  They  did 
not  attempt  to  fasten  on  an  immature  country  a  rigid  sjrs- 
tem  which  in  a  few  years  might  be  found  wholly  inadequate 
to  meet  the  changing  conditions  of  a  natural  grov^th  and 
development.  In  European  countries  much  misery  has 
been  the  result  of  the  rigidity  of  an  ultra  conservatism 
whether  in  the  judicial  or  other  departments.  We  fre- 
quently find  that  systems  of  executive  and  judicial  pro- 
cedure are  in  full  operation  long  aft^  a  nation  has  out- 
grown them.  Such  a  situation  vridens  the  unnatural  gulf 
between  the  classes  and  the  masses,  requiring  inevitably  to 
bridge  it,  an  out-break  proportionate  in  its  excesses  to  the 
grievances  to  be  remedied.    It  has  taken  France  more  than 
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a  century  to  adjust  its  governmental  machinery  to  its  state 
of  natural  development.  Prior  to  the  Revolution  of  1789, 
France  was  the  worst  governed  country  in  Europe  for  no 
other  reason  than  that  its  whole  civil  organization  was  that 
of  Richelieu  when  it  should  have  been  that  of  Mirabeau  and 
Turgot.  The  judiciary  here  which  is  the  very  bulwark  of 
our  institutions  has  grown  and  can  continue  to  grow  with 
the  country.  Congress  has  amended  and  can  continue  to 
amend  the  Constitution  subject  to  the  approval  of  the 
nation's  suffrage. 

The  power  of  amendment  has  been  used  wisely  and  mod- 
erately. There  have  been  but  fifteen  amendments  in  a 
period  covering  nearly  a  century  and  a  quarter.  Of  these 
articles  of  amendment  five  have  to  do  directly  with  the 
judiciary  or  the  judicial  powers  providing  for  grand  jury 
presentments,  trial  by  jury  in  suits  at  common  law  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  to  a  speedy  and  public  trial  in  criminal  cases,  measures 
preventive  of  excessive  bail,  the  imposition  of  excessive 
fines  or  the  infliction  of  ''cruel  or  unusual  punishments." 

Not  the  least  of  the  many  difficulties  encountered  by  the 
members  of  the  Constitutional  Convention  in  framing  a 
Constitution  adequate  to  the  needs  of  an  immature  empire^ 
with  every  prospect  of  a  remarkable  development,  was  to 
overcome  the  prejudice  held  by  most  of  the  States  against 
any  Federal  judicial  system  which  would  tend  to  encroach 
upon  the  jurisdiction  of  the  state  courts.  Each  of  the 
liberated  commonwealths  regarded  itself  as  an  independent 
State  and  was  very  jealous  of  all  its  rights  and  prerogatives 
as  such.  At  the  close  of  the  Revolution  the  movement 
toward  a  Federal  union  was  feeble  indeed.  As  soon  as  each 
State  felt  itself  free  from  the  bugbear  of  British  domination 
it  at  once  reverted  to  a  jealous  d^ence  of  its  local  sover- 
eignty. So  long  as  there  was  a  common  danger  to  face  so 
long  did  the  colonies  work  with  a  common  zeal  to  ward  it  off. 
This  accomplished,  the  people  as  well  as  many  of  the  leaders 
and  moulders  of  public  opinion  regarded  their  first  allegiance 
due  their  particular  State.    How  strong  this  feeling  was  is 
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well  shown  by  the  obstmate  mclination  of  a  large  part  of  the 
Convention  to  make  of  the  Supreme  Court  merely  a  Court 
of  Appeal  from  the  state  courts  m  cases  where  national 
issues  were  clearly  involved.  Several  delegates  opposed 
the  establishment  of  inferior  courts  on  the  ground  that 
there  would  be  a  constant  clash  of  jurisdiction  between 
them  and  the  state  tribunals.  Many  thoughtful  men  of  the 
time,  and  since,  shared  this  fear  but  there  were  others  who 
saw  the  necessity  of  some  national  judicial  tribimal,  possess- 
ing undisputed  authority  to  deal  with  national  questions,  yet 
who  desired  that  the  state  courts  should  be  made  use  of 
whenever  possible.  It  was  clear,  however,  and  events  have 
since  proved  it  so,  that  such  a  compromise  delegation  of 
judicial  powers  would  tend  to  be  a  far  more  fruitful  source  of 
friction  than  a  clean-cut  demarcation.  Edmund  Randolph, 
Gouvemeur  Morris,  James  Madison  and  others  saw  the 
danger  of  entrusting  to  the  state  tribunals  any  question  of 
Federal  interest.  The  national  and  the  local  interests  were 
in  the  nature  of  things  Ukely  to  be  at  variance  and  they  be- 
lieved with  Washington,  Hamilton,  Schuyler  and  a  score  of 
other  far-sighted  men  that  the  salvation  of  the  country 
depended  on  a  subordination  of  state  rights  to  the  national 
interests.  But  the  local  feeling  died  hard  and  in  spite  of  the 
thoughtful  and  dignified  appeals  of  Washington  for  a  closer 
union  it  was  not  until  the  War  of  1861  that  the  sentiment 
died  a  violent  death. 

The  colonies  eventually  so  far  gave  in  as  to  agree  to  the 
clause  in  the  Constitution  giving  Congress  the  power  to 
create  inferior  Federal  courts,  and  it  is  gratifying  to  note 
that  there  was  no  opposition  to  Madison's  proposal  giving 
these  courts  jurisdiction  extending  ''to  all  cases  arising  under 
the  national  laws,  and  to  such  other  questions  as  may  in- 
volve the  national  peace  and  harmony."  The  reluctance  of 
the  States  to  surrender  many  of  their  cherished  prerogatives 
to  an  unknown  and  untried  central  government  was  natural. 
No  one  could  then  foresee,  for  example,  how  two  systems  of 
courts,  one  controlled  by  the  central  authority,  the  other  by 
the  local,  could  avoid  clashing  through  the  overlapping  of 


fl 


Introduction  11 

jurisdiction.  The  existence  of  Federal  courts  and  state 
courts  in  the  same  district  and  most  likely  in  the  same  city, 
in  addition  to  the  county  and  municipal  courts,  constituted 
a  much  too  complicated  cure  for  the  ills  arising  from  ''man's 
injustice  to  man''  for  the  average  intellect  to  understand 
where  it  would  lead.  It  does  not  surprise  the  people  of  our 
time  that  our  judiciary  has  worked  better  than  the  most 
sanguine  expectations  of  its  warmest  adherents  would  war- 
rant, but  the  experiment  was  little  less  terrifjdng  for  our 
forefathers  to  contemplate  than  Columbus's  daring  voyage 
into  the  unknown  waters  of  the  West  was  for  the  subjects  of 
Ferdinand  the  Catholic  and  Isabella.  In  our  day  strangers 
who  regard  the  system  superficially  marvel  that  it  works  at  all. 
''The  European  reader  may  ask,"  says  a  careful  English 
student  of  our  institutions,*  "how  it  is  possible  to  work  a 
system  so  extremely  complex,  under  which  every  yard  of 
ground  in  the  Union  is  covered  by  two  jurisdictions,  with 
two  sets  of  judges  and  two  sets  of  officers,  responsible  to 
different  superiors,  their  spheres  of  action  divided  only  by 
an  ideal  line,  and  their  action  liable  in  practice  to  clash. 
The  answer  is  that  the  system  does  work,  and  now,  after  a 
hundred  years  of  experience,  works  smoothly.  It  is  more 
costly  than  the  simpler  systems  of  France,  Prussia  or  Eng- 
land, though,  owing  to  the  small  salaries  paid,  the  expense 
falls  rather  on  litigants  than  on  the  public  treasury.  But 
it  leads  to  few  conflicts  or  heart  burnings  because  the  key  to 
all  difficulties  is  found  in  the  principle  that  wherever  Federal 
law  is  applicable  Federal  law  must  prevail,  and  that  every 
suitor  who  contends  that  Federal  law  is  applicable  is  entitled 
to  have  the  point  determined  by  a  Federal  court.  The 
acumen  of  the  lawyers  and  judges,  the  wealth  of  accumulated 
precedents,  make  the  solution  of  these  questions  of  applica- 
bility and  jurisdiction  easier  than  a  European  practitioner 
can  realize;  while  the  law-abiding  habits  of  thie  people  and 
their  sense  that  the  supremacy  of  Federal  law  and  jurisdic- 
tion works  to  the  common  benefit  of  the  whole  people,  secure 
general  obedience  to  Federal  judgments." 

^  Bryce,  American  Commontvealth. 


12  Federal  Coubttb  and  Practicb 

The  same  writer  reaches  the  conclusion  that  "few  Ameri^ 
can  institutions  are  better  worth  studying  than  this  intricate 
judicial  machinery;  few  deserve  more  admiration  for  the 
smoothness  of  their  working;  few  have  more  contributed  to 
the  peace  and  well  being  of  the  country/' 

For  the  invention  of  our  unique  and  wonderfully  effective 
Federal  sjrstCTii,  based  as  Tocqueville  says,  upon  "a  wholly 
novel  theory  which  may  be  considered  as  a  great  discovery 
in  modem  political  science/'  the  people  of  the  United  States 
are  indebted  to  Pelatiah  Webster,  a  political  economist  and 
writer  on  fiscal  topics  well  known  in  the  last  quarter  of  the 
dghteenth  century.  It  is  only  in  recent  years  that  a  tardy 
recognition  has  come  to  this  great  thinker.  On  the  axteenth 
of  February,  1783,  Webster,  then  residing  in  Philaddphia, 
published  in  that  city  a  pamphlet  entitled,  "A  Dissertation 
on  the  Political  Union  and  Constitution  of  the  Thirteen 
United  States  of  North  America,"  in  which  are  set  forth  the 
basic  principles  subsequently  incorporated  in  practical  en- 
tirety in  the  Constitution.  In  this  ''epoch  making  tract," 
as  Mr.  Hannis  Taylor  calls  it,  are  two  paragraphs  in  refer- 
ence to  the  judiciary.  Their  significance  is  apparent  when 
we  bear  in  mind  that  they  were  written  four  years  before 
the  Constitutional  Convention  met  in  Philadelphia  in  May, 
1787. 

Webster  says: 

To  these  (the  executive  departments)  I  would  add  Judges  of  Law, 
and  Chancery;  but  I  fear  they  will  not  be  very  soon  appointed — ^the  one 
supposes  the  existence  of  law,  the  other  of  equity — and  when  we  shall  be 
altogether  convinced  of  the  absolute  necessity  of  the  real  and  effectual 
existence  of  both  of  these  we  shall  probably  appoint  proper  heads  to 
preside  in  those  departments. 

And  again: 

That  the  supreme  authority  should  be  vested  with  powers  to  terminate 
and  finally  decide  controversies  arising  between  different  States,  I  take 
it,  will  be  universally  admitted,  but  I  humbly  apprehend  that  an  appeal 
from  the  first  instance  of  trial  ought  to  be  admitted  in  causes  of  great 
moment,  on  the  same  reasons  that  such  appeals  are  admitted  in  all  the 
States  of  Europe.    It  is  well  known  to  fdl  inen  verged  in  courts  that  th^ 
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first  hearing  of  a  cause  rather  gives  an  opening  to  that  evidence  and  rea- 
son which  ought  to  decide  it,  than  such  a  full  examination  and  thorough 
discussion,  as  should  alwa3rs  precede  a  final  judgment  in  causes  of  na- 
tional consequence.  A  detail  of  reasons  might  be  added,  which  I  deem  it 
unnecessary  to  enlarge  on  here.^ 

It  is  now  conceded  that  the  main  features  of  Webster's 
tract  were  incorporated  in  the  so-called  Virginia,  Pinckney 
and  Hamilton  plans  from  which  the  Constitution  as  it 
stands  to-day  was  in  turn  evolved.^ 

^  For  the  complete  text  of  this  important  and  interesting  pamphlet  see  the 
appendix  of  Mr.  Taylor's  book. 
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SUPREME  COX7RT  OF  THE  XTNITBD  STATES 

The  Supreme  Court  of  the  United  States  is  absolute  in  its 
interpretation  of  the  law.  No  czar  of  Russia  or  Venetian 
doge  or  despot  of  the  Orient  ever  exercised  so  great  authority 
because  they  never  commanded  at  all  times  the  respect  and 
awe  justly  accorded  the  Supreme  Court  by  all  classes  and 
conditions  of  men.  There  Ues  no  appeal  from  its  mandates, 
and  its  justices  are  responsible  only  to  their  own  consciences. 
Holding  a  life  tenure  of  office,  they  have  no  need  to  entertain 
sentiments  of  either  fear  or  favor  from  any  authority  what- 
ever. Their  action  is  alone  controlled  by  the  will  of  the 
people  as  expressed  in  the  Constitution  and  so  long  as  the 
Constitution  endures  as  the  supreme  law  of  the  land,  so  long 
will  the  Supreme  Court  exercise  absolute  authority  within 
its  proper  sphere.  Any  abuse  of  that  authority  will  in- 
evitably result  in  the  wrecking  of  the  Constitution  itself  and 
general  chaos  so  far  as  the  present  system  of  government  is 
concerned.  A  knowledge  of  the  Anglo-Saxon  character, 
diluted  as  it  may  be  by  a  mixed  inunigration,  precludes 
anything  more  than  a  very  remote  possibility  of  such  a 
catastrophe. 

President  Taft  in  an  address  before  the  Business  Men's 
League  at  St.  Louis,  Mo.,  on  the  fourth  of  May,  1910,  paid 
the  following  tribute  to  the  Supreme  Coiut  and  explained 
his  conception  of  the  relations  of  the  executive  to  it  as  well 
as  the  responsibiUty  in  the  appointment  of  justices.  This 
address  was  delivered  shortly  after  the  appointment  of 
former  Governor  Charles  E.  Hughes  of  New  York  to  be 
associate  justice  and  some  weeks  after  the  appointment 
and  confirmation  of  Justice  Lurton.  Both  appointments 
14 
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had  been  criticised  in  certain  quarters.    President  Taft 
said: 

Tbe  Oonstitatioii  of  the  United  States  was  made  by  the  people  of  the 
United  States,  and  we  have  a  popular  and  representative  government; 
but  the  people  who  framed  the  Constitution  realized  that  in  order  to  secure 
the  best  government  th^  must  impose  limitations  upon  themselves  so 
that  the  result  of  the  views  of  the  majority  should  be  embodied  in  law  and 
natkmal  polieies  through  certam  instrumentalities  that  would  impose  ob- 
struotkms  to  sudden  emotional  movements  of  the  people  that  were  not 
taken  with  ibe  deliberation  necessary  to  secure  wisdom  and  that  ought  to 
be  delayed  and  held  up  until  they  could  pass  under  the  observation  not 
only  of  Philip  drunk,  but  of  Philip  sober. 

And  so  it  was  that  in  the  division  of  power  they  created  a  legislative 
branch,  an  executive  branch  and  a  judicial  branch,  and  in  that  Constitu- 
tion they  gave  to  the  Supreme  Court  and  the  subordinate  tribunals  to  be 
established  by  Congress  certain  powers  which,  interpreted  by  MarshaU 
and  those  who  followed  him,  make  that  court  imique  in  the  tribunals  of  the 
world.  That  court  was  constituted  to  preserve  the  rights  of  the  people 
and  the  rights  of  individuals  against  the  people  themselves  whenever  in  the 
heat  of  emotion  or  temporary  aberration  they  enacted  measures  that  de* 
prived  the  individual  of  his  just  rights  under  the  Constitution. 

Hence  it  is  that  to  me,  a  lawyer,  the  Supreme  Court  of  the  United 
States,  is  the  most  sacred  thing  that  we  have  in  this  government,  and  that 
the  appointment  of  men  to  that  bench  is  the  highest  and  most  sacred  func- 
tion that  the  Executive  has  to  perform.  I  am  not  exalting  the  judiciary 
above  the  legislative  or  the  executive  branch,  or  saying  that  the  judicial 
has  any  more  power  than  the  executive  when  the  Executive  is  within  his 
functions,  cmt  when  the  legislative  is  within  its  functions,  for  the  Supreme 
Court  has  laid  down  plainly  the  limitations. 

In  the  construction  of  certain  statutes  the  Executive  is  uncontrolled 
by  the  Supreme  Court  or  the  legislature.  Within  its  functions,  as  defined 
by  the  Constitution,  the  Legislature  has  ^itire  discretion,  but  when  it 
comes  to  say  whether  dther  of  the  other  branches  has  passed  beyond  its 
limitations  it  is  the  Supreme  Court  that  ultimately  must  be  the  deciding 
tribunal,  if  that  questimi  can  be  presented  in  litigated  form  to  that  tri- 
bunal, for  the  Supreme  Court  is  not  constituted  to  give  opinions  on  mooted 
cases  or  prepared  cases  to  the  other  branches  of  the  govenmient.  The 
case  must  arise  in  litigation  between  parties,  so  that  in  the  termination  of 
the  rights  of  the  parties  the  court  shall  express  what  is  law  and  what  are 
the  limitations  of  the  various  branches  of  the  government. 

Now  I  do  not  like  to  be  invidious  in  my  remarks,  or  to  quote  what  may 
have  been  a  misquotation,  but  I  did  hear  or  see  a  criticism  of  one  appoint- 
ment on  the  ground,  as  I  understood  it,  that  the  appointee  was  not  an  im- 
placable foe  of  wealth  and  corporations.    I  think  perhaps  that  criticism 
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has  been  misuDderstood  and  that  the  utterer  of  it  did  not  intend  to  give  it 
the  meaning  that,  thus  stated,  it  seems  to  have. 

I  believe  that  all,  Democrate  and  Republicans,  Republicans  and  in- 
surgents, who  are  patriotic  citiaens,  and  we  all  are  that,  are  in  favor  of 
having  upon  that  bench  men  who  are  foes  of  nothing  but  what  is  wrong, 
and  are  in  favor  of  equal  justice  to  every  one,  whether  that  be  an  organ- 
isation of  men  doing  business  under  the  law  and  using  the  instrumentality 
of  a  corporation  to  promote  the  industries  of  the  country,  or  be  the  hum- 
blest citizen  struggling  with  his  hands  to  earn  a  livelihood  for  his  family. 

i  do  not  mean  to  say  that  men  by  their  habits  of  life  may  not  acquire 
a  bent  or  a  prejudice  in  one  direction  or  another  and  that  it  isn't  wise  to 
select  for  the  highest  tribunal  men  who  have  not  such  a  bent  and  who 
have  not  in  their  make-up  the  danger  of  prejudice  to  one  interest  or  against 
another.  But  I  do  mean  to  say  that  theie  is  in  the  public  journals  and  in 
what  I  may  call  the  cant  of  the  demagogues  a  disposition  to  charge  that' 
kind  of  a  bent  in  favor  of  corporate  wealth  and  corporate  greed  and  cor- 
porate monopoly  when  there  is  no  justice  in  the  change  at  all. 

This  assumption  of  peculiar  honesty  manifested  by  class  declaration 
and  the  stirring  up  of  class  spirit  is  something  that  ought  to  be  deprecated 
in  our  republic  or  else  it  will  lead  to  great  danger.  We  ought  to  take  up 
the  discussion  of  public  questions  and  discuss  their  effect  with  judicial 
calmness  and  not  have  our  minds  diverted  by  charges  of  prejudice  and 
corrupt  motives;  I  say  charges  utterly  unsupported  by  evidence  or  calm 
conmderation. 

All  foreign  students  and  observers  of  this  country's  in- 
stitutions from  De  Tocqueville  to  Mr.  James  Bryce  have 
nothing  but  praise  for  our  wonderful  system  of  Federal 
judiciary  and  especially  for  the  Supreme  Court.  The  senti- 
ments of  De  Tocqueville  on  that  subject  are  of  peculiar 
interest  not  only  because  he  is  singularly  temperate  and  con- 
vincing in  his  statements  but  also  because  he  came  to  this 
country  early  enough  in  its  development  to  study  its  in- 
stitutions unbiased  by  any  accounts  of  previous  writers  of 
note  and  late  enough  to  observe  those  institutions  after  they 
had  reached  some  degree  of  maturity.  The  distinguished 
Frenchman  wrote  his  book  ^  in  1833  when  Andrew  Jackson 
was  president  and  John  Marshall  was  chief  justice  of  the 
Supreme  Court. 

"When  we  have  examined  in  detail  the  organization  of 
the  Supreme  Court,"  he  says,  '^and  the  entire  prerogatives 

*  Democracy  in  America  by  Comte  Alexis  De  Tocqueville. 
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which  it  exercises,  we  shall  readily  admit  that  a  more  im- 
posing judicial  power  was  never  constituted  by  any  people. 
The  Supreme  Court  is  placed  higher  by  the  nature  of  its 
rights  and  the  class  of  justiciable  parties  which  it  controls." 

After  calling  attention  to  the  fact  that  no  European  nation 
has  left  all  judicial  controversies  to  the  judges  of  common 
law,  De  Tocqueville  continues:  '^In  America  this  theory  has 
actually  been  put  in  practice;  and  the  Supreme  Court  of  the 
United  States  is  sole  tribunal  of  the  nation.  ...  Its  sole 
object  is  to  enforce  the  execution  of  the  laws  of  the  Union; 
and  the  Union  only  regulates  the  relations  of  the  government 
with  the  citizens  of  the  nation  and  with  foreign  powers.  •  .  . 
The  peace,  the  prosperity  and  the  very  existence  of  the 
Union  are  vested  in  the  hands  of  the  seven  Federal  judges. 
Without  them  the  Constitution  would  be  a  dead  letter;  the 
Executive  appeals  to  them  for  assistance  against  the  en- 
croachments of  the  legislative  power;  the  Legislature  de- 
mands their  protection  against  the  assaults  of  the  Executive; 
they  defend  the  Union  from  the  disobedience  of  the  States, 
the  States  from  the  exaggerated  claims  of  the  Union,  the 
public  interests  from  private  interests  and  the  conservative 
spirit  of  stability  against  the  fickleness  of  the  democracy. 
Their  power  is  enormous  but  it  is  the  power  of  public  opinion. 
They  are  all  powerful  as  long  as  the  people  respect  the  law; 
but  they  would  be  impotent  against  popular  neglect  or  con- 
tempt of  the  law.  ...  If  the  Supreme  Court  is  ever  com- 
posed of  imprudent  or  bad  men  the  Union  may  be  plunged 
into  anarchy  or  civil  war." 

The  power  of  the  judiciary  has  been  created  by  gradual 
process  not  only  for  the  obvious  purpose  of  punishing  of- 
fenders but  also  for  the  establishment  of  a  defensive  force 
by  means  of  which  the  people,  without  resorting  to  overt 
acts,  may  be  protected  against  encroachment  on  their 
rights  by  either  the  legislative  or  executive  branches  of  the 
Federal  government  or  by  the  acts  of  the  individual  States. 
In  this  age  of  orderly  procedure  and  respect  for  authority 
the  danger  of  such  encroachment  against  the  individual  may 
appear  to  be  more  fanciful  than  real,  but  it  must  be  borne  in 
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mind  that  an  ever  ready  remedy  minimizes  the  gravity  of 
any  incipient  ill.  The  Supreme  Court  in  fact  is  a  remedy 
ready  at  hand  for  most  of  the  ills  that  injustice  gives  rise  to 
or  that  the  larger  entity  of  the  State  may  cause  through 
fear,  jealousy  or  perhaps  honest  error.  It  is  not  the  least 
remarkable  evidence  of  the  wisdom  of  the  fathers  of  the 
Constitution  that  the  judiciary  which  they  created  in  prin- 
ciple has  so  adequately  met  the  needs  of  the  more  com- 
plicated civilization  of  our  day  that  we  are  almost  oblivious 
of  its  need.  The  care  with  which  the  judiciary  was  made 
independent  of  the  executive  and  legislative  branches  is  an 
effective  safeguard  of  judicial  utility  in  the  highest  sense. 
Among  all  the  functuaries  created  by  the  Constitution  the 
justices  of  the  Federal  courts  hold  a  tenure  of  office  during 
good  behavior,  that  is  to  say,  for  life.  They  can  be  re- 
moved only  by  impeachment.  So  grave  a  duty  have  the 
presidents  of  the  United  States  always  regarded  the  ap- 
pointment of  justices  of  the  Supreme  Court  that  there  is  on 
record  only  one  case  of  an  attempt  at  impeachment,  that 
against  Samuel  Chase  of  Maryland.  In  the  lower  Federal 
courts  there  have  been  only  three  cases  of  attempted  im- 
peachment, all  three  recipients  of  this  attention  having  been 
judges  of  the  District  Courts.  Of  these  one  was  acquitted 
and  two  were  convicted. 

Associate  Justice  Samuel  Chase  was  an  appointee  of 
President  Washington.  He  assumed  the  judicial  robes  in 
1796  after  having  served  five  years  as  chief  justice  of  the 
General  Court  of  Maryland.  He  had  thus  been  on  the  Su- 
preme Court  bench  about  eight  years  when  impeachment 
proceedings  were  instituted  against  him.  On  the  fifth  of 
January,  1804,  John  Randolph  of  Virginia  on  the  floor  of  the 
House  of  Representatives  demanded  an  inquiry  into  Justice 
Chase's  judicial  conduct  while  sitting  on  the  United  States 
Circuit  Court  bench  in  Philadelphia,  Pa.,  Richmond,  Va* 
and  elsewhere. 

Charges  had  been  tentatively  proposed  against  Justice 
Chase  in  the  previous  Congress.  Mr.  Randolph  moved  for 
the  appointment  of  a  committee.    The  motion  was  carried 
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and  the  next  day  it  was  amended  to  include  Richard  Peters, 
a  district  judge  in  Pennsylvania  who  sat  on  the  bench  with 
Justice  Chase  in  one  of  the  cases  on  which  the  impeachment 
charges  were  based.  The  amended  motion  was  also  carried 
and  a  committee  of  eight,  including  Randolph  and  Roger 
Griswold,  was  appointed  to  ascertain  whether  there  were 
sufficient  grounds  on  which  to  base  impeachment  proceed- 
ings. On  the  sixth  of  March  the  committee  reported  in 
favor  of  the  impeachment  of  Justice  Chase  but  reconmiended 
the  dismissal  of  the  case  against  Judge  Peters.  On  the 
twentynsixth  of  March  the  eight  articles  of  impeachment 
charging  in  general  the  commission  of  ''high  crimes  and 
misdemeanors"  by  Justice  Chase  were  reported  by  the  Com- 
mittee and  adopted. 

The  eight  articles  of  impeachment  were  based  mainly  on 
Justice  Chase's  conduct  in  the  trial  of  John  Fries  for  high 
treason  in  the  United  States  Circuit  Court  in  Philadelphia 
in  April  and  May,  1800;  in  the  trial  of  James  Thomi)son 
Callender  for  libel  in  the  Circuit  Court  in  Richmond  in 
May,  1800;  and  in  the  Circuit  Court  sitting  at  Newcastle, 
Del.,  in  June,  1800,  when  Justice  Chase  declined  to  discharge 
a  grand  jury  after  it  had  refused  to  find  an  indictment 
against  the  editor  of  a  Wilmington,  Del.,  newspaper  called 
"The  Mirror  of  the  Times"  who  was  suspected  of  having 
excited  sedition.  Callendar's  libel  consisted  of  particul^ly 
odious  statements  directed  against  President  John  Adams 
in  a  pamphlet  called  "The  Prospect  Before  Us,"  Fries' 
crime  of  which  he  was  convicted  but  subsequently  pardoned 
was  resisting  with  an  armed  force  the  execution  of  the  Federal 
law  for  the  valuation  of  lands  and  dwelling  houses  and  the 
eniuneration  of  slaves  and  the  levying  and  collecting  of  taxes 
on  them. 

Without  going  into  the  details  of  these  trials  it  will  readily 
be  seen  that  the  charges  against  Justice  Chase  grew  out  of 
the  political  disturbances  and  jealousies  of  the  early  days  of 
the  Republic.  The  trial  began  before  the  Senate,  Vice- 
President  Aaron  Burr  presiding,  on  the  fourth  of  February, 
1805.   It  lasted  until  the  first  of  March,  1805.   The  accused 
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jurist  was  acquitted  on  all  the  charges.  There  was  a  less 
number  of  votes  of  guilty  than  of  not  guilty  on  all  but  three 
of  the  eight  articles.  On  none  of  them,  however,  was  there 
a  constitutional  majority  necessary  for  conviction.  It  was 
in  the  long,  carefully  prepared  answer  of  Justice  Chase  at  the 
opening  of  the  proceedings  that  he  described  his  accusers  as 
''puling  in  their  nurses'  arms  whilst  I  was  contributing  my 
utmost  aid  to  lay  the  ground  work  of  American  liberty.'* 
Justice  Chase  was  one  of  the  signers  of  the  Declaration  of 
Independence.  He  continued  to  exercise  the  functions  of  as- 
sociate justice  of  the  Supreme  Court  until  his  death  in  1811. 


The  Constitution  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  as  Congress  may  from  time  to  time  or- 
dain and  establish."  The  judges,  both  of  the  Supreme  and 
inferior  courts  shall  hold  their  offices  dining  good  behavior, 
and  shall,  at  stated  times,  receive  for  their  services  a  compen- 
sation which  shall  not  be  diminished  dining  their  continu- 
ance in  office.  Thus  with  laudable  brevity  and  in  language 
''meant  for  the  homebred,  imsophisticated  understandings 
of  our  fellow  citizens"  did  the  framers  of  the  Constitution 
express  their  truly  inspired  conception  of  a  Federal  judiciary. 

It  is  provided  that  the  power  thus  vested  in  the  courts 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
Constitution  and  the  laws,  and  the  treaties  with  foreign 
States.  It  shall  extend  also  to  all  cases  affecting  ambas- 
sadors, ministers  and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction,  controversies  in  which  the  Govern- 
ment is  a  party  and  controversies  between  two  or  more 
States,  between  a  State  and  a  citizen  of  another  State,  be- 
tween citizens  of  different  States,  between  citizens  of  the 
same  State  over  claims  for  lands  granted  by  different  States 
and  between  a  State  and  foreign  countries.  It  has  been 
found  necessary  or  desirable  to  amend  this  delegation  of 
judicial  powers  only  in  one  instance, — ^that  of  the  Eleventh 
Amendment  which  provides  that  "the  judicial  power  of  the 
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tJnited  States  shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
tJnited  States  by  citizens  of  another  State  or  by  citizens  or 
iaubjects  of  any  foreign  State." 

This  amendment  was  proposed  on  the  fifth  of  March,  1794» 
at  the  first  session  of  the  Third  Congress  held  in  Philadelphia, 
and  was  ratified  and  incorporated  as  a  valid  part  of  the  Con- 
stitution early  in  1798.  The  desirability  of  such  an  amend- 
ment arose  following  the  famous  case  of  Chisholm  versus  the 
State  of  Georgia.  In  this  case  the  Supreme  Court  in  1794 
gave  judgment  to  the  plaintiff  by  default  because  of  the  re- 
fusal of  Georgia  to  appear  and  plead.  The  unwilling  defend- 
ant protested  so  vigorously  against  the  court's  action  that  the 
issue  of  whether  a  State  could  be  sued  by  an  individual  with- 
out the  State's  consent  became  a  matter  of  national  discus- 
sion. It  was  argued,  and  with  reason,  that  a  sovereign 
commonwealth's  dignity  would  be  seriously  compromised  if 
it  could  be  promiscuously  haled  into  court  by  a  private 
plaintiff.  It  is  apparent  that  the  free  and  frequent  exercise 
of  an  individual's  right  to  sue  a  State  could  easily  degenerate 
into  the  most  frivolous  sort  of  litigation.  Whereas  between 
individuals  frivolity  in  law  matters  is  the  lesser  of  two  evils 
than  an  undue  restraint  of  the  right  to  bring  legal  action,  in 
the  case  of  an  individual  and  a  State  the  lesser  of  the  two 
evils  is  the  reverse  because  of  the  more  infrequent  need  of  a 
private  citizen  to  sue  a  political  and  sovereign  entity.  Ham- 
ilton in  the  Federalist  maintained  that  the  judicial  clause  of 
the  Constitution  could  not  be  construed  to  mean  anything 
more  than  the  general  doctrine  that  a  sovereign  State  cannot 
be  brought  into  court  by  an  individual  without  its  consent. 
It  soon  became  the  general  feeling  that  such  a  doctrine 
should  be  stated  by  the  Constitution  in  explicit  terms. 
Accordingly  the  eleventh  amendment  was  passed  by  Con- 
gress and  speedily  ratified  by  the  requisite  majority  of  States. 
There  is  no  reason  to  believe  that  this  amendment  has  been 
the  cause  of  any  hardship  or  injustice  to  would-be  private 
plaintiffs. 

The  Constitution  does  not  provide  for  the  number  of 
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Supreme  Court  justices.  There  were  six  ongakaSly;  later 
there  were  seven  and,  at  presenti  there  are  nine.  The  presi- 
dent appoints  them  subject  of  course  to  the  confirmation  of 
the  Senate.  The  present  annual  salary  of  the  chief  justice  is 
$13,000  and  that  of  the  associate  justices  $12,500.  The 
Constitution  expressly  provides  that  the  salaries  of  the 
Federal  bench  shall  not  be  diminished.  They  have  been 
increased,  however,  and  even  now  there  is  pending  a  measure 
for  an  annual  increase  of  $5,000  in  the  salary  of  the  justices 
of  the  highest  tribunal. 

Sessions  of  the  Supreme  Court  are  held  during  one  term 
opening  on  the  second  Monday  in  October  and  closing  in 
July.  Adjourned  or  special  terms  may  be  called  on  the 
initiative  of  the  justices.  Six  members  of  the  court  con- 
stitute a  quorum,  lacking  which  those  present  may  adjourn 
from  day  to  day  until  twenty  days  have  expired.  If  there  is 
still  no  quorum  at  the  end  of  that  period  the  court  is  ad- 
journed to  the  next  appointed  session.  It  is  provided  that 
during  the  period  of  twenty  days,  though  there  may  be  no 
quorum,  all  necessary  orders  may  be  made  for  proceedings 
preparatory  to  the  trial  and  review  of  cases. 

It  is  the  practice  of  the  court  upon  assembling  for  the  term 
to  adjourn  immediately  at  the  conclusion  of  the  opening 
ceremonies  for  the  purpose  of  callmg  on  the  president  in  a 
body  accompanied  by  the  attorney-general  and  the  officers 
of  the  court.  This  visit  is  a  formal  courtesy  extending  the 
respects  of  the  judiciary  to  the  executive.  On  the  second 
day  the  business  of  the  session  begins  with  the  hearing  of 
motions,  the  calling  of  the  docket  and  the  admission  of  new 
members  to  the  bar.  Monday  is  generally  utilized  as  motion 
day  and  for  the  rendering  of  decisions.  On  other  week  days, 
except  Saturday,  arguments  are  heard.  It  is  unusual  for  the 
court  to  sit  on  Saturday. 

Arguments  are  generally  heard  by  a  full  bench  though 
frequently  one  or  more  of  the  justices  are  absent.  Decisions 
are  prepared  by  one  justice  who  submits  his  conclusions  to 
the  full  court  in  the  consultation  room.  In  the  majority  of 
cases  the  decision  read  by  the  individual  justice  represents 
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the  opinion  of  the  court.  It  is  by  no  means  uncommon, 
however,  that  one  or  more  of  the  justices  dissent  either  by 
declining  to  accede  to  the  majority  view  or  by  reading  a 
dissenting  opinion  giving  his  views  at  length. 

Precedence  among  the  associate  justices  is  arranged  ac- 
cording to  the  dates  of  their  conmiissions,  but  if  two  com- 
missions bear  the  same  date  the  older  justice  takes  prece- 
dence over  the  younger.  In  case  of  a  vacancy  in  the  office 
of  chief  justice  through  death,  disqualification  or  absence, 
the  associate  justice  first  in  order  of  precedence  acts  as  chief 
justice  until  the  vacancy  is  filled.  Of  the  list  of  chief  justices 
from  the  beginning  to  1910,  five  died  in  office,  two  resigned 
and  one,  John  Rutledge  of  South  Carolina,  was  appointed 
during  the  Senate  recess,  presided  on  the  bench  until  Ck)n- 
gress  reconvened  and  then  failed  of  confirmation.  John 
Jay,  the  first  chief  justice,  was  appointed  and  confirmed  a 
second  time  in  December,  1800,  but  declined  the  conmiission, 
making  way  for  John  Marshall  who  still  holds  the  record  for 
length  of  service. 

The  sessions  of  the  court  were  formerly  held  in  a  chamber 
on  the  ground  floor  of  the  capitol  building  in  Washington 
but  since  the  erection  of  the  new  Senate  wing  they  have  been 
held  in  the  chamber  formerly  occupied  by  the  Senate. 

In  the  original  construction  of  the  judiciary  it  was  formu- 
lated that  the  justices  of  the  Supreme  Court  should  sit 
as  presiding  justices  of  the  various  Circuit  Com1;s  which 
included  the  District  Courts  according  to  geographical  posi- 
tion. For  many  years  this  scheme  of  things  was  carried  into 
practical  operation  and  a  district  judge  usually  sat  as  assist- 
ant to  the  Supreme  Court  justice.  In  recent  years  the 
practice  of  the  justices  "going  on  circuit"  has  been  al- 
most wholly  abandoned  because  of  the  pressure  of  business 
demanding  their  attention  in  Washington.  Nevertheless 
each  justice  is  still  assigned  to  a  circuit  as  the  titular  chief 
of  that  judicial  division  and  in  case  of  need  may  preside  there. 
It  is  even  provided  by  statute  that  each  justice  shall  hold  at 
least  one  term  of  court  every  two  years  in  the  circuit  to 
which  he  is  assigned,  but  these  sittings  are  necessarily  brief. 
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The  number  of  circuits  of  course  must  conespond  to  the 
number  of  justices. 

Problems  relating  to  the  jurisdiction  of  the  Supreme  Court 
are  difficult  and  of  frequent  occurrence.  Prior  dedsioivs 
rendered  in  the  court  itself  bearing  on  questions  of  jurisdic- 
tion are  frequently  reconsidered  and  superseded  from  time 
to  time  as  changing  conditions  require.  In  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  in  those 
in  which  a  State  is  a  party,  the  Supreme  Court  has  original 
jurisdiction;  that  is  to  say,  any  such  case  ori^nates  ihere 
instead  of  coming  up  from  the  lower  courts  on  appeal  or 
otherwise.  It  is  provided  that  all  causes  regarded  as  of  lesser 
importance  shall  in  the  first  instance  be  determined  in  the 
lower  and  more  numerous  courts,  thus  leaving  the  highest 
tribimal  as  free  as  possible  from  what  may  be  regarded  as 
routine  matters  of  jurisprudence.  The  necessary  super- 
vision and  direction  of  the  lower  courts'  procedure  is  exer- 
cised by  the  Supreme  Court  through  the  right  of  appeal  to 
which  all  litigants  are  in  principle  entitled.^ 

From  the  fact  that  the  Supreme  Court  is  the  court  of  last 
resort  it  is  obvious  that  only  cases  of  the  highest  importance 
can  receive  initiatory  jurisdiction  there.  It  was  evidently 
foreseen  by  the  f ramers  of  the  Constitution  that  the  number 
of  appeal  cases  would  increase  tremendously  with  the  de- 
velopment of  the  country  and  tax  the  Supreme  Court  to  the 
utmost  to  dispose  of  them  with  reasonable  despatch.  It  is 
fortunate  therefore,  that  the  original  jurisdiction  of  the 
highest  court  has  been  rigidly  restricted  to  the  three  classes 
of  litigation  already  enumerated.  In  each  of  those  three 
classes  the  principle  of  sovereignty  is  involved.  The  States 
composing  the  Union  are  in  themselves  sovereign  entities 
and  it  is  intolerable  that  any  case  in  which  two  of  them  are 
parties  should  be  tried  in  a  court  partaking  in  any  degree  of 
a  local  nature  where  there  is  danger  not  only  of  provincial 
jealousy,  so  to  speak,  but  also,  and  what  may  be  far  more 
serious,  of  undue  delay  from  many  causes.    The  same  may 

^  In  certain  classes  of  cases  the  Circuit  Court  of  Appeals  exercise  final  juris- 
diction.  This  is  explained  elsewhere. 
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be  said  of  cases  involving  ambassadors,  other  public  minis- 
ters and  consuls.  When  in  a  controversy  a  State  and 
an  individual  are  the  opposing  parties  the  case  may  also 
originate  in  the  inferior  courts,  and  when. an  ambassador  or 
other  public  official  of  a  foreign  country  brings  an  action,  or 
a  consul  or  vice-consul  is  a  party  in  any  case,  the  action 
may  be  brought  either  in  the  Supreme  Court  or  in  the 
inferior  courts  as  may  seem  most  advisable  under  the  cir- 
cumstances. 

The  Supreme  Court  docket  of  cases  of  original  jurisdiction 
is  comparatively  insignificant.  It  is  the  cases  which  come 
up  from  the  lower  courts  on  appeal  that  constitute  the  bulk 
of  the  highest  courts'  work.  A  certain  class  of  cases  may 
reach  the  Supreme  Court  on  appeal  directly  from  the  Dis- 
trict Courts,  while  others  go  through  the  mediiun  of  the 
Circuit  Court  of  Appeals  or  reach  the  Supreme  Court  on  the 
issuance  of  writs  provided  for  by  the  statutes  in  actions 
falling  within  the  constitutional  grant  of  jxuisdiction  to  the 
highest  court.  Thus  while  the  Supreme  Court  cannot  issue 
all  of  the  prerogative  writs  that  a  court,  which  proceeds  under 
the  common  law  xmlimited  by  constitutional  restrictions,  can 
do,  it  can  nevertheless  issue  writs  of  prohibition  to  the  Dis- 
trict Courts  when  the  latter  are  sitting  as  Courts  of  Admiralty 
and  exercising  maritime  jurisdiction;  that  is  to  say,  the  Su- 
preme Court  may  direct  a  District  Court  to  omit  passing  on 
certain  phases  of  cases  relating  to  the  operation  of  vessels. 
Likewise  it  may  issue  writs  of  mandamus  to  the  lower  courts 
and  to  Federal  office  holders  requiring  them  to  do  certain  acts 
when  in  the  case  at  issue  a  State  or  a  diplomatic  representa- 
tive is  a  party.  In  other  cases  writs  of  certiorari  and  writs  of 
injunction  may  issue,  the  latter  however,  only  in  cases  which 
could  have  originated  in  the  Supreme  Court.  On  writs  of 
error  appeals  may  be  taken  from  the  District  Court  in  a 
large  nimiber  of  cases.  In  case  the  jurisdiction  of  the  Dis- 
trict Court  is  in  question,  a  writ  of  error  may  be  taken  direct 
to  the  Supreme  Court  instead  of  through  the  Circuit  Court 
of  Appeals.  The  facts  and  merits  of  a  controversy  in  which 
this  may  be  done  are  not  considered  by  the  Supreme  Court 
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except  as  they  affect  the  question  of  jurisdiction.  Similar 
appeals  in  prize  cases  or  in  cases  of  a  conviction  for  a  capital 
crime  may  be  taken;  also  in  any  case  in  the  District  Court  in- 
volving the  construction  or  application  of  the  Constitution, 
or  involving  the  constitutionality  of  a  law  or  the  validity  or 
construction  of  a  treaty,  or  a  case  in  which  the  constitution 
or  law  of  a  State  may  be  thought  to  be  in  contravention  to 
the  Constitution  of  the  United  States.  Direct  appeal  in 
these  classes  of  cases  is  provided  for  in  order  that  there 
may  be  as  little  delay  as  possible  in  determining  questions 
of  constitutional  law  which  includes  within  its  scope  all  the 
matters  suggested  as  the  bases  for  direct  appeal  to  the 
highest  tribunal. 

It  is  thus  contemplated  that  all  litigation  in  the  Federal 
courts  shall  be  disposed  of  as  far  as  may  be  without  the  in- 
tervention of  the  Supreme  Court,  the  idea  being  that  the 
work  of  the  Supreme  Court  under  the  most  favorable  cir- 
ciunstances  is  likely  to  be  heavy.  In  the  event  a  con- 
troversy duly  before  the  Circuit  Court  judges  gives  rise  to 
questions  on  which  the  instructions  of  the  Supreme  Court 
may  be  desired,  the  circuit  judges  may  certify  to  the  points 
in  law  and  leave  to  the  Supreme  Court  either  to  decide  on 
the  points  raised,  in  which  case  the  instructions  given  are 
binding  on  the  lower  court,  or  the  Supreme  Court  may 
direct  that  the  whole  record  shall  be  sent  up  for  its  considera- 
tion and  review,  in  which  case  the  controversy  would  be 
heard  and  adjudicated  as  though  it  had  been  brought  to  the 
higher  court  for  review  on  a  writ  of  error  or  other  form  of 
appeal.  Moreover  the  Supreme  Court  is  made  competent 
and,  in  some  cases  it  is  its  duty,  to  issue  wiits  of  certiorari 
or  certification  to  the  District  Court  in  order  that  a  case, 
which,  but  for  that  action,  would  be  finally  decided  in  the 
latter,  may  be  brought  up  for  consideration  and  adjudi- 
cation. This  action  is  especially  desirable  in  the  event 
of  a  decision  by  the  lower  coiui;s  which  might  have  a  tend- 
ency to  confuse  or  complicate  the  administration  of  the  law 
by  differing  from  those  decisions  previously  rendered  on 
similar  points  of  law.    In  cases  in  the  Court  of  Claims  at 
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Washington  in  which  judgments  are  adverse  to  the  Govern- 
ment the  latter  may  appeal  to  the  Supreme  Court  where  the 
amount  of  money  involved  exceeds  $3,000  or  where  an  order 
of  forfeiture  of  the  Government's  claim  has  been  entered  be- 
cause of  alleged  fraud  m  the  claim.  Recently  the  Govern- 
ment has  also  been  given  the  right  of  appeal  in  crinainal  cases 
from  the  District  Court  when  the  validity  or  construction 
of  a  statute  is  in  question  or  when  there  has  been  a  decision 
or  judgment  sustaining  a  plea  in  bar  if  the  defendant  is 
not  thereby  put  in  jeopardy. 

A  final  judgment  or  decree  of  the  recently  created  Com- 
merce Court  (Act  of  Congress  Approved  June  18, 1910)  may 
be  reviewed  by  the  Supreme  Court  if  appeal  is  taken  within 
sixty  days  after  the  entry  of  the  decree.  Such  an  appeal  is 
taken  in  the  same  manner  as  appeals  from  the  District 
Court.  It  does  not  in  any  case  "supersede  or  stay  the 
judgment  or  decree  of  the  Commerce  Court  appealed 
from,  unless  the  Supreme  Coiu*t  or  a  justice  thereof  shall  so 
direct."  The  act  provides  that  "appeals  to  the  Supreme 
Court  under  this  section  shall  have  priority  in  hearing  and 
determination  over  all  other  causes  except  criminal  causes 
in  that  court."  ^ 

Another  recent  act  (Act  of  Congress  Approved  August  5, 
1909)  has  relieved  the  Supreme  Court  of  a  large  amount  of 
work  entailed  by  appeals  in  cases  arising  out  of  customs  dis- 
putes. By  this  act  a  Court  of  Customs  Appeals  was  created. 
This  tribimal  which  may  hold  sittings  in  any  of  the  judicial 
districts  throughout  the  country  is  a  court  of  final  ap- 
peal for  customs  cases  originating  in  the  Boards  of  General 
Appraisers.  In  one  sense  this  court  may  be  regarded  as 
an  arm  of  the  Supreme  Coiu*t  in  that  it  exercises  a  limited 
concurrent  jurisdiction  which  is  final.  The  public  may 
well  question  the  constitutionality  of  an  act  which  creates 
a  court  of  final  appeal  since  the  Constitution  provides  only 
for  one  Supreme  Court  and  such  iof erior  courts  as  nxay  from 
time  to  time  be  established.    It  is  for  abler  minds  to  deter- 

'For  the  history  and  organization  of  the  Commerce  Court  see  Chap. 
VII. 
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mine  whether  the  new  court  may  be  described  or  in  any  way 
regarded  as  an  inferior  court.  ^ 

A  right  of  the  Government  which  has  been  much  discussed 
is  the  removal  of  cases  from  the  state  courts  to  the  Federal 
coiurts.  The  following  prerogative  belongs  to  the  Supreme 
Court  in  addition  to  the  right  of  removal  from  a  state  court 
to  an  inferior  Federal  court:  when  a  case  has  been  prose- 
cuted to  a  decree  or  judgment  in  the  state  court  of  last 
resort  and  it  appears  that  the  judgment  is  agamst  the  terms 
of  a  treaty,  the  validity  of  a  statute  or  other  evidence  of 
Federal  authority,  or  where  it  appears  that  there  is  a  ques- 
tion of  the  state  law  being  repugnant  either  to  the  Federal 
Constitution  or  statutes,  or  there  appears  to  be  a  decision 
against  any  right  or  title  under  Federal  authority  or  statute, 
the  Supreme  Court  may  reverse,  modify  or  affirm  the  judg- 
ment or  decree  of  a  state  court.  It  may  direct  execution 
or  remand  to  the  original  court  for  execution  according  to 
the  terms  of  its  decree. 

The  rules  affecting  appeals  within  the  United  States 
proper  are  applicable  to  appeals  from  the  courts  of  the 
various  territories  and  of  Porto  Rico.  The  Supreme  Court 
has  jiuisdiction  to  review  and  take  action  on  the  final  de- 
crees of  the  highest  court  of  the  Philippine  Islands  which 
involve  constitutional  questions  or  in  which  real  estate  ex- 
ceeding $25,000  in  value  is  involved. 

The  justices  of  the  Supreme  Court  appoint  a  clerk,  a 
marshal  and  a  reporter  of  decisions.  The  terms  of  ofi^ce  of 
these  officials  are  not  limited  in  tenure,  and  the  compensa- 
tion is  fixed  by  law.  The  clerk  is  required  to  file  a  bond  of 
not  less  than  $5,000  and  not  more  than  $20,000.  He  is  paid 
in  fees  which  are  regulated  by  a  fee  table.  This  table  is 
arranged  by  the  court  but  the  fees  must  not  exceed  $6,000 
annually.  The  marshal  receives  an  annual  salary  of  $3,500 
and  the  reporter  $4,500.  The  latter  receives  $1,200  a  year 
in  addition  to  his  salary  in  case  he  is  required  to  publish  a 
second  volume  of  decisions.  The  reporter  is  also  allowed 
$1,200  a  year  for  clerk  hire  and  $600  for  office  rental  and 

^  For  histoiy  of  Court  of  CuBtoms  Appeal,  see  Chap.  VII. 
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stationery.  In  consideration  of  these  appropriations  the 
reporter  is  required  to  furnish  the  Government  with  three 
hundred  copies  of  each  volume  of  decisions  he  may  publish, 
but  at  the  same  time  he  is  permitted  to  sell  volumes  of  de- 
cisions to  the  public  at  a  fixed  price  of  two  dollars  per  vol- 
ume. The  decisions  of  the  court  are  handed  to  the  reporter 
in  manuscript  and  from  these  he  makes  a  syllabus  or  synopsis 
of  the  case  which  always  prefaces  the  text  of  the  decision. 
The  editorial  work  and  the  arrangements  for  printing  are 
done  by  the  reporter. 

The  clerk  is  allowed  deputies  at  the  pleasure  of  the  court. 
He  may  recover  for  malfeasance  in  office  of  any  deputy  for 
whose  conduct  he  is  responsible.    • 

The  marshal  is  required  to  attend  all  the  sessions  of  the 
court.  He  is  provided  with  such  assistants  and  messengers 
as  the  chief  justice  may  approve,  including  a  bailiff  or  court 
crier.  The  compensation  of  these  assistants  is  fixed  by  the 
court.  The  marshal  serves  all  the  processes,  takes  charge  of 
the  Government  property  in  use  by  the  court  and  makes  the 
official  disbursements  for  the  court. 


CHAPTER  m 
STFKCXB  couBT  [Contmoed) 
The  First  Congress  mider  the  Conslitutioii  met  in  the 


City  of  New  York  on  the  fourth  of  Mardi,  17S9,  bni  it 
not  until  the  6rsi  of  April  that  the  House  had  a  qoonnn  and 
not  untfl  the  serenth  that  the  Senate  had  oie.  The  latter 
date  may,  therefofe  be  regarded  as  the  birthday  of  the  new 
Gov^nment.  The  House  dected  to  begin  its  wuk  with  a 
dhiewmon  of  import  duties  while  the  Senate  at  onee  turned 
itsi  attention  to  the  organization  of  the  judiciary.  The 
hii^MT  chamber  aiqwinted  a  committee,  headed  by  Olhrer 
Ellsworth  of  Connecticut  as  chairman,  to  draft  and  bring 
in  a  bilL  The  other  members  of  this  committee  woe  Rich- 
ard Henry  Lee  of  Virginia,  William  Maclay  of  Pennsylvania, 
William  Paterson  of  New  JersQr,  Cald>  Strong  of  Massa- 
chasetts,  Richard  Baasett  of  Delaware,  Paine  Wingate  of 
New  Hampshire  and  William  Few  of  Georgia. 

The  original  draft  of  the  bill  "to  establish  the  Judicial 
Courts  of  the  United  States,"  reported  on  the  twelfth  of 
June  by  Richard  Henry  Lee,  was  mainly  the  work  of  EDs- 
worth  who  was  assisted  in  a  measure  by  Senator  Paterson. 
This  draft  is  in  Ellsworth's  handwriting.^  For  more  than 
two  weeks  there  was  a  warm  discusaon  over  the  bUl  to  the 
exclusion,  it  would  appear,  of  most  other  business.  Each 
participant  in  the  ensuing  debates  realized  fully  the  gravity 
of  the  work  before  Congress  in  establishing  a  Judiciary, 
and  the  convictions  of  each  were  expressed  accordingly 
with  a  vehemence  and  earnestness  little  calculated  at  first 
to  arrive  at  an  adjustment  consistent  with  the  provisions 
of  the  Constitution.  In  the  Constitutional  Convention 
it  was  expressly  provided  that  the  judicial  power  of  the 

^  CaraoD,  History  cf  the  Supreme  CowrL 
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United  States  was  to  be  vested  in  a  Supreme  Coiirt  and  in 
inferior  courts  to  be  established  by  the  Federal  legislature. 
Jurisdiction  extended  to  all  cases  arising  under  laws  passed 
by  Congress.  This  jurisdiction  was  not  confined  to  the 
Supreme  Coiui;  but  could  be  assigned  by  Congress  to  the 
inferior  courts  which  might  eventually  be  established.  In 
spite  of  these  specific  provisions,  Lee  did  not  hesitate  to 
father  a  motion  that  the  jurisdiction  of  the  Federal  courts 
should  be  restricted  to  admiralty  and  maritime  cases.  It 
will  be  observed  that  most  of  the  members  of  this  First 
Congress,  in  both  Houses,  were  strong  adherents  of  the  Con- 
stitution and  it  may  therefore  be  readily  conceived  with 
what  warmth  of  opposition  Lee's  proposition  met  with  at 
the  outset.  William  Maclay,  the  Senator  from  Pennsyl- 
vania, a  man  of  keen  insight  and  an  implicit  believer  in 
the  wisdom  of  the  Constitution,  was  the  first  to  throw  down 
the  gauge  of  battle.  He  pointed  out  that  if  Lee's  motion 
were  carried  it  would  exclude  from  every  State  all  Federal 
jurisdiction  save  in  admiralty  and  maritime  cases.  This 
was  so  plainly  in  open  contradiction  to  the  Constitutional 
provisions  extending  the  Federal  jurisdiction  to  all  cases  in 
law  and  equity  arising  under  the  Constitution,  the  laws  and 
the  treaties  of  the  United  States,  that  the  whole  question 
could  be  narrowed  down  to  the  discussion  of  whether  or  not 
there  should  be  amendments  made  to  the  Constitution. 
But  the  discussion  was  not  whether  the  Constitution  should 
be  amended ;  but  should  have  been  strictly  whether  inferior 
Federal  courts  were  to  be  established,  how  many  and  where, 
and  a  division  of  jurisdiction  among  them.  Beyond  such 
discussion  Congress  had  no  right  to  go  in  that  instance. 
Lee  apparently  overlooked  or  wilfully  ignored  the  fact 
that  Congress  was  empowered  to  collect  taxes,  duties  and 
imposts;  to  coin  money;  to  pimish  for  the  debasement  and 
counterfeiting  of  the  currency,  to  supervise  the  enforce- 
ment of  the  revenue  laws,  to  exact  penalties  for  treason, 
in  short  to  do  through  the  medimn  of  a  Federal  Judiciary 
what  concerned  the  country  as  a  whole  rather  than  any 
single  state.    It  will  readily  be  seen  what  a  comparatively 
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insignificant  part  of  a  Federal  jurisdiction  maritime  and  ad- 
miralty cases  constituted.  Lee  felt  the  force  of  his  opponent's 
argument  and  took  refuge  in  the  statement  that  the  judges 
of  the  state  courts  must  swear  to  support  the  Constitution 
and  accordingly  to  execute  the  laws  of  the  United  States. 
The  absurdity  of  the  statement  is  apparent.  The  Consti- 
tution is  explicit  in  its  grant  of  Federal  jurisdiction,  and  if 
the  state  judges  obeyed  their  oaths  they  would  be  obliged 
to  decline  to  perform  any  judicial  act  imder  the  Federal 
laws  except  as  qualified  by  the  powers  of  concurrent  juris- 
diction. Lee's  position  was  utterly  untenable;  the  motion 
was  put  and  promptly  defeated. 

Ellsworth's  bill  provided  for  both  Circuit  and  District 
Courts.  Three  circuits  and  thirteen  districts  were  eventually 
estabUshed.  Before  this  was  done,  however,  there  was  a 
discussion  over  the  number  of  judges  to  be  appointed  to 
sit  in  the  Supreme  Court.  Some  thought  six  were  too  many 
and  others  too  few.  It  was  argued  with  reason  that  if  the 
Supreme  Court  judges  had  to  sit  in  the  Circuit  Courts  of 
the  three  circuits  the  number  suggested  would  be  only  too 
few,  but  it  was  pointed  out  with  equal  cogency  that  the 
heaviest  litigation  was  in  the  state  courts,  and  that  at  first 
the  Federal  Court  would  have  Uttle  work  to  do.  Macli^ 
of  Pennsylvania  thought  six  a  reasonable  number  and  sug- 
gested that  additional  judges  could  be  appointed  in  case 
the  increase  in  judicial  labors  should  eventually  require 
them.  After  considerable  discussion  six  judges  were  agreed 
upon. 

The  engrossed  bill  was  read  in  the  Senate  on  the  seven- 
teenth of  July,  and,  upon  the  question  "Shall  the  bill  pass?" 
the  yeas  and  nays  being  required  by  one-fifth  of  the  sen- 
ators present,  the  vote  stood  yeas,  14;  nays,  6.  Of  the 
seven  members  of  the  original  conmiittee,  four,  Messrs. 
Ellsworth,  Few,  Paterson  and  Strong  voted  for  the  bill, 
and  Lee,  Maclay  and  Wingate  against  it.  In  the  House  of 
Representatives  the  bill  received  its  first  and  second  read- 
ings on  the  twentieth  of  July  and  a  week  later  was  com- 
mitted to  a  committee  of  the  whole  House.    Other  business 
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postponed  action  until  the  twenty-fourth  of  August  when 
it  was  taken  up  for  consideration  in  committee  of  the 
whole.  The  bill  received  intennittent  attention  until 
the  sixteenth  of  September  when  the  amendments  of  the 
conmiittee  of  the  whole  were  further  amended  and  agreed 
to,  and  it  was  ordered  for  a  third  reading  on  the  seven- 
teenth of  September  when  it  was  passed.  The  Senate  took 
action  on  the  amended  bill  as  it  came  from  the  House  and 
the  latter  chamber  agreed  to  the  higher  chamber's  changes.^ 
It  was  then  sent  to  the  president  for  executive  action. 
The  completed  bill  was  not  in  its  fimdamental  features 
dissimilar  to  the  original  draft  of  Ellsworth,  who  may  there- 
fore be  justly  regarded  as  the  ''father  of  the  Federal  Ju- 
diciary," a  rare  distinction  which  the  lapse  of  time  is  likely 
to  enhance.  The  Connecticut  statesman's  subsequent 
career  saw  him  chief  justice  of  the  Supreme  Court  which 
he  had  done  so  much  in  making  a  working  reality.  He 
served  in  that  capacity  from  1796  to  1801,  succeeding  Chief 
Justice  John  Rutledge.  Ellsworth  died  at  Windsor,  Con- 
necticut on  the  twenty-sixth  of  November,  1807,  in  the 
sixty-third  year  of  his  age. 

President  Washington  signed  the  Judiciary  Act  on  the 
twenty-fourth  of  September  and  almost  inunediately  sent 
to  the  Senate  the  following  nominations:  Chief  Justice, 
John  Jay  of  New  York;  Associate  Justices,  John  Rutledge 
of  South  Carolina,  William  Cushing  of  Massachusetts, 
James  Wilson  of  Pennsylvania,  Robert  Hanson  Harrison 
of  Maryland  and  John  Blair  of  Virginia.  Two  days  later 
all  the  appointments  were  confirmed.  With  the  wisdom 
characteristic  of  Washington  the  duty  of  appointing  able 
men  to  the  Federal  bench  was  taken  very  seriously.  He 
foresaw  clearly  the  future  importance  of  initiating  the 
Federal  Judiciary  with  a  good  foundation  for  the  traditions 
of  deep  respect  which  the  Supreme  Court  in  particular 
has  since  commanded.  The  appointments  made  by  him 
were  of  the  highest  quality  and  each  of  his  successors  who 
have  been  called  upon  to  perform  that  duty  has  main- 

^  History  of  Congress,  Lea  &  Blanchaid,  Philadelphia,  1843. 
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tained  the  same  excellent  standard.  In  a  letter  to  Edmund 
Randolph,  dated  the  twentynseventh  of  September,  1789, 
written  to  sound  the  Virginia  statesman  respecting  his  ac- 
ceptance of  the  post  of  attorney-general,  Washington  says : 

Impressed  with  a  conviction,  that  the  due  administration  of  justice 
is  the  firmest  pillar  of  good  government,  I  have  considered  the  first  ar- 
rangement of  the  judicial  department  as  essential  to  the  happiness  of  our 
country  and  to  the  stability  of  its  political  system.  Hence  the  selection  of 
the  fittest  characters  to  expound  the  laws,  and  dispense  justice,  has  been 
an  invariable  object  of  my  anxious  concern.^ 

The  President  felt  that  the  critical  eyes  of  the  whole 
nation  were  upon  him,  and  it  was  indeed  his  "anxious  con- 
cern*' to  make  all  appointments  above  reproach.  He  was 
careful,  too,  that  his  appointees  should  be  earnest  believers 
in  and  active  supporters  of  the  Government.  Not  all 
men  whom  Washington  would  have  wished  to  have  in 
office  under  him  were  ready  and  willing  to  leave  the  service 
of  the  States  to  take  a  position  in  the  new  Federal  Govern- 
ment which  was  regarded  largely  as  an  experiment.*  The 
reluctance  to  make  the  change  was  forced  on  Washington's 
attention  by  the  resignation  of  Robert  Hanson  Harrison 
who  had  been  appointed  an  associate  justice  of  the  Supreme 
Court.  Only  five  days  after  the  Senate  had  confirmed 
Justice  Harrison's  appointment,  the  latter  was  unanimously 
chosen  Chancellor  of  Maryland.  Without  much  hesitation 
Harrison  decided  to  accept  the  new  post.  Other  men  whom 
Washington  asked  to  take  positions  in  his  government, 
flatly  declined.  He  labored  early  and  late  to  secure  worthy 
men  to  assist  him,  realizing  that  the  strength  of  the  adminis- 
tration and  therefore  the  promise  of  effective  government 
under  the  Constitution  depended  on  the  strength  of  the 
official  personnel.  His  own  faith  in  the  new  nation's  destiny 
as  well  as  the  difficulties  which  met  him  at  every  hand,  he 
soberly  recounts  in  a  letter  written  on  the  ninth  of  January, 
1790,  to  Catharine  Macaulay  Graham: 

*  Ford,  Writings  of  George  WashmgUm. 
'  George  WciehingUmf  by  Woodrow  Wilson. 
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In  our  progress  towards  political  happiness  my  station  is  new,  and,  if 
I  may  use  the  expression,  I  walk  on  untrodden  ground.  There  is  scarcely 
an  action  the  motive  of  which  may  not  be  subject  to  a  double  interpreta- 
tion. There  is  scarcely  any  part  of  my  conduct  which  may  not  hereafter 
be  drawn  into  precedent.  Under  such  a  view  of  the  duties  inherent  to  my 
arduous  office,  I  could  not  but  feel  a  diffidence  in  myself  on  the  one  hand, 
and  an  anxiety  for  the  community,  that  every  new  arrangement  should  be 
made  in  the  best  possible  manner,  on  the  other.  If,  after  all  my  humble 
but  faithful  endeavors  to  advance  the  felicity  of  my  country  and  mankind, 
I  may  indulge  a  hope  that  my  labors  have  not  been  altogether  without 
success,  it  will  be  the  only  real  compensation  I  can  receive  in  the  closing 
scenes  of  life. 

On  the  actual  situation  of  this  country  imder  its  new  government,  I 
will,  in  the  next  place,  make  a  few  remarks.  That  the  Government, 
though  not  actually  perfect,  is  one  of  the  best  in  the  world,  I  have  little 
doubt.  I  always  believed  that  an  unequivocally  free  and  equal  representa- 
tion of  the  people  in  the  legislature,  together  with  an  efficient  and  re- 
sponsible executive,  were  the  great  pillars  on  which  the  preservation  of 
American  freedom  must  depend.  It  was  indeed  next  to  a  miracle  that 
there  should  have  been  so  much  unanimity  in  points  of  such  importance 
among  such  a  number  of  citizens,  so  widely  scattered,  and  so  different  in 
their  habits  in  many  respects  as  the  Americans  were.  Nor  are  the  growing 
unanimity  and  increasing  good  will  of  the  citizens  to  the  government  less 
remarkable,  than  favorable  circumstances.  So  far  as  we  have  gone  with 
the  new  government  (and  it  is  completely  organized  and  in  operation)  we 
have  had  greater  reason  than  the  most  sanguine  could  expect  to  be  satisfied 
with  its  success.  Perhaps  a  number  of  accidental  circumstances  have  con- 
curred with  the  real  effects  of  the  government  to  make  the  people  uncom- 
monly well  pleased  with  their  situation  and  prospects.  The  harvests  of 
wheat  have  been  remarkably  good,  the  demand  for  that  article  from 
abroad  is  great,  the  increase  of  commerce  is  visible  in  every  port,  and  the 
number  of  new  manufactures  introduced  in  one  year  is  astonishing.  I 
have  lately  made  a  tour  through  the  Eastern  States.  I  found  the  country 
in  a  great  degree  recovered  from  the  ravages  of  war;  the  towns  flourishing, 
and  the  people  delighted  with  a  government  instituted  by  themselves,  and 
for  their  own  good.  The  same  facts  I  have  also  reason  to  believe,  from  good 
authority,  exist  in  the  southern  States.^ 

In  a  room  in  the  New  York  Exchange  bxiilding  the  first 
sitting  of  the  Supreme  Court  of  the  United  States  was  held 
on  the  first  of  February,  1790.  New  York  was  then  the 
temporary  seat  of  the  Federal  Government,  The  future 
metropolis  at  that  time  had  a  population  of  less  than  30,000. 

*  Ford,  WrUinga  of  George  Washington, 
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It  was  secondary  to  Philadelphia  not  only  in  the  number  of 
inhabitants  but  in  social  and  official  prestige.  Hitherto  the 
Pennsylvania  city  had  been  the  scene  of  most  of  the  official 
fimctions  imder  the  Government  of  the  Confederation  and 
now  New  York  was  proud  in  the  hope  that  her  turn  had 
come.  The  historic  first  sitting  of  the  highest  judicial  tribu- 
nal in  the  land  was  indeed  an  event.  ''Many  members  of 
Congress  and  a  number  of  respectable  citizens''  ^  attended 
the  sitting.  Chief  Justice  Jay  and  Associate  Justices  Wilson 
and  Cushing  were  on  the  bench.  John  McKesson  served  as 
clerk.  There  was  no  quorum,  however,  until  the  next  day 
when  Justice  Blair  reached  New  York.  Even  greater  inter- 
est was  taken  in  the  formal  opening  with  a  quorum  on  the 
bench.  The  Federal  District  Judge,  James  Duane,  lately 
mayor  of  the  city,  the  District  Marshal,  Mayor  Varick  and 
the  recorder  of  the  city  as  well  as  other  municipal  officers, 
and  a  large  representation  from  the  New  York  bar,  were  all 
there,  interested  spectators  in  the  proceedings.  Members 
of  Congress  in  large  numbers  were  there;  the  District  Court 
jury  suspended  its  duties  for  the  occasion,  and  many  citizens 
made  of  it  a  gala  day.  At  Fraunce's  Tavern  in  the  evening, 
a  dinner  was  given  in  honor  of  the  court  by  the  District 
Grand  Jury.  Toasts  to  the  President  of  the  United  States, 
to  the  Vice-President,  Senate  and  House,  to  the  National 
Judiciary,  the  Constitution,  the  recent  National  Convention, 
to  the  Memory  of  the  Soldiers  who  fell  in  the  War,  to  the 
King  and  People  of  France  and  to  the  Convention  of  Rhode 
Island,  were  drunk.  The  toast  to  the  Convention  of  Rhode 
Island  was  supplemented  as  follows:  "May  their  Wisdom 
and  Integrity  soon  introduce  our  Stray  Sister  to  her  Station 
in  the  Happy  National  Family  of  America."*  Rhode 
Island  remained  out  of  the  Union  until  Jime,  1790. 

In  the  first  formal  sitting  of  the  court,  Richard  Wenman 
was  appointed  crier  and  in  the  foUowing  day  a  Boston 
lawyer,  John  Tucker,  was  appointed  clerk.  Tucker  was 
directed  to  reside  and  maintain  his  office  in  the  capital,  and 
was  forbidden  to  practice  while  clerk,  either  as  attorney  or 

^  Carson,  History  of  the  Supreme  Court,  *  Jbid. 
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counselor.  The  first  lawyers  who  were  sworn  to  practice 
before  the  court  as  counselors  were  Richard  Harrison  of  New 
York,  Elias  Boudinot  of  New  Jersey  and  Thomas  Hartley 
of  Pennsylvania.  It  was  ordered  that  counselors  were  not 
to  practice  as  attorneys  and  vice  versa.  The  qualification 
for  admission  of  coimselors  and  attorneys  was  that  they 
should  have  practiced  for  three  years  previoxisly  in  the  State 
Supreme  Court. 

In  view  of  the  volume  of  work  now  disposed  of  by  the 
Supreme  Court  it  is  curious  to  note  that  not  a  single  case 
was  presented  during  the  first  sitting.  The  work  was  on 
that  occasion  confined  wholly  to  the  practical  organization 
of  the  court.  After  a  brief  consultation  the  justices  adopted 
rules  establishing  the  seals  for  the  Supreme  Court  and  the 
Circuit  Court.  That  for  the  Supreme  Court  was  declared  to 
be  the  arms  of  the  United  States  engraved  on  a  round  piece 
of  steel,  the  size  of  a  dollar;  that  for  the  Circuit  Court  the 
same  engraved  on  a  piece  of  silver  of  the  half-dollar  size. 

After  ordering  that  all  process  of  the  court  should  be  in 
the  name  of  the  president  of  the  United  States,  an  adjourn- 
ment was  taken  to  the  first  Monday  in  August  of  that  year, 
as  then  fixed  by  law.  The  court  in  our  time  meets  for  the 
fall  term  on  the  first  Monday  in  October.  Even  in  so  short 
a  session  the  personnel  of  the  court  was  changed  by  the 
declination  of  Justice  Harrison.  James  Iredell  of  North 
Carolina  was  appointed  to  succeed  Harrison. 

Concerning  the  first  sitting  of  the  court,  so  fraught  with 
significance  for  the  futm^,  Mr.  Hampton  L.  Carson,  a  mem- 
ber of  the  Philadelphia  Bar  who  has  written  a  history  of  the 
Supreme  Coiul;,  says: 

Not  a  single  litigant  had  appeared  at  their  bar.  Silence  had  been  un- 
broken by  the  voice  of  counsel  in  argument.  The  table  was  unburdened 
by  the  weight  of  learned  briefs.  No  papers  were  on  file  with  the  clerk.  Not 
a  single  decision,  even  in  embryo,  existed.  The  judges  were  there:  but  of 
business  there  was  none. 

Not  one  of  the  spectators  of  that  hour  though  gifted  with  the  eagle 
eye  of  prophecy,  could  have  foreseen  that  out  of  that  modest  assemblage 
of  gentlemen,  unheard  of  and  unthought  of  among  the  tribunals  of  the 
earth,  a  court  without  a  docket,  without  a  record,  without  a  writ,  of  un- 
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known  and  untried  powers,  and  of  undetennined  jurisdiction,  there  would 
be  developed  within  the  space  of  a  single  century  a  court  of  which  the 
ancient  world  could  present  no  model  and  the  modem  boast  no  parallel;  a 
court  whose  decrees,  woven  like  threads  of  gold  into  the  priceless  and 
imperishable  fabric  of  our  constitutional  jurisprudence!  would  bind  in  the 
bonds  of  love,  liberty,  and  law  the  members  of  our  great  republic.  Nor 
could  they  have  foreseen  that  the  tables  of  Congress  would  groan  beneath 
the  weight  of  petitions  from  all  parts  of  the  country  inviting  that  body 
to  devise  some  means  for  the  relief  of  that  overburdened  tribunal  whose 
litigants  are  now  doomed  to  stand  in  line  for  a  space  of  more  than  three 
years  before  they  have  a  chance  to  be  heard. 

To  a  large  number  of  both  lawyers  and  laymen  of  that 
generation  the  Supreme  Court  was  an  experiment  of  doubt- 
ful utility  and  uncertain  success.  What  has  since  become 
the  greatest  and  most  unique  secular  tribunal  in  the  history 
of  the  world  was  then  merely  a  court  of  untried  powers 
and  more  or  less  vague  jurisdiction.  In  ancient  and  modem 
times  there  is  lacking  a  precedent  for  a  legal  tribunal  of  final 
and  absolute  jurisdiction  which  was  wholly  distinct  from  the 
other  branches  of  the  Government.  Hitherto  the  judicial 
and  legislative  functions  were  co-mingled  as  in  Great  Britain. 
Natives  and  foreigners  alike  could  scarcely  conceive  of  any 
other  arrangement.  The  absurdity,  as  Hamilton  says  in 
the  Federalist,^  of  subjecting  the  decisions  of  men  selected 
for  their  knowledge  of  the  laws  to  the  revision  and  control  of 
men  who  must  be  deficient  in  that  knowledge,  was  not  then 
by  any  means  so  apparent  as  it  has  since  become.  The 
qualities  which  make  an  efficient  legislator  are  not  neces- 
sarily the  qualities  which  an  impartial  jurist  should  possess. 
Legislatures  breed  factional  and  party  divisions  and  ''the 
habit  of  being  continually  marshalled  on  opposite  sides,  will 
be  too  apt  to  stifle  the  voice  both  of  law  and  equity."  In 
the  light  of  events  since  1789  arguments  such  as  these  have 
become  maxims  with  us  of  the  present  generation  but  to  the 
contemporaries  of  the  birth  of  our  judicial  system  they  were 
merely  abstract  theories.  It  remained  for  John  Marshall 
and  his  successors  to  make  of  the  Supreme  Court  the  tribu- 
nal as  we  know  it.    Before  Marshall  appeared  on  the  scene 

'  Hamilton,  Federalist  Papers,  No.  81. 
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even  a  chief  justice  and  associate  justices  wanted  faith  in 
the  court's  ultimate  destiny  and  usefubiess.  When  Presi- 
dent John  Adams  sought  to  induce  Jay  to  accept  the  chief 
justiceship  for  the  second  time  (Jay  had  resigned  in  1795 
to  become  governor  of  New  York)  the  latter  wrote:  "I  left 
the  Bench  perfectly  convinced  that  under  a  system  so  de- 
fective it  would  not  obtain  the  energy,  weight  and  dignity 
which  was  essential  to  its  affording  due  support  to  the  na- 
tional government;  nor  acquire  the  public  confidence  and 
respect  which,  as  the  last  resort  of  the  justice  of  the  nation, 
it  ^ould  possess.  Hence  I  am  induced  to  doubt  both  the 
propriety  and  expediency  of  my  returning  to  the  Bench  under 
the  present  system." 

The  personnel  of  the  first  bench  constituting  the  Supreme 
Court  was  in  every  respect  worthy  of  the  splendid  traditions 
of  that  tribunal.  Chief  Justice  Jay  had  not  only  a  national 
but  an  international  reputation  as  a  statesman,  an  able 
writer  and  a  character  of  the  purest  integrity.  Concerning 
the  latter,  Daniel  Webster's  famous  tribute  in  a  speech  at 
New  York  in  1831  is  frequently  quoted:  "a  jewel  in  the 
sacred  treasm^  of  national  reputation,  and  when  the  spot- 
less ermine  of  the  judicial  robe  fell  upon  him,  it  touched 
nothing  not  as  spotless  as  itself.''  A  great  lawyer  he  was  not, 
though  he  possessed  the  attributes  of  a  great  jurist, — ^pru- 
dence, wisdom,  fairness.  Profound  knowledge  of  the  law 
was  not  as  essential  perhaps  at  the  inception  of  our  Federal 
judiciary  as  it  became  later.  Jay  had  not  practiced  law  long 
enough  to  become  master  of  the  technique  of  practice.  Poli- 
tics claimed  him  before  his  practice  had  become  extensive. 
Except  for  a  period  of  two  years  (1776-1778)  as  chief  justice 
of  New  York,  Jay's  work  for  the  paost  part  had  been  neither 
of  a  judicial  nor  legal  character. 

Jay  was  bom  in  the  city  of  New  York  on  the  twelfth  of 
December,  1745,  of  French  Huguenot  and  Dutch  stock.  His 
early  education  was  gained  largely  from  a  private  tutor 
though  he  had  attended  a  granunar  school.  He  studied  at 
Columbia  College,  then  known  as  King's  College.  Upon 
graduation  he  entered  the  law  office  of  Benjamin  Kissam 
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and  in  due  time  was  admitted  to  the  bar  (1768)  •  Six  years 
later  he  was  elected  a  delegate  from  New  York  to  the  first 
Continental  Congress  sitting  in  Philadelphia.  He  was  then 
only  twenty-nine  years  old  and  was  one  of  the  two  youngest 
members  of  that  body.  A  lapse  of  two  years  and  he  was 
again  in  New  York  aiding  in  the  establishment  of  a  govern- 
ment for  that  colony.  In  1778  he  was  elected  a  delegate  the 
second  time  to  the  Continental  Congress  and  was  soon 
chosen  president.  The  following  year  he  went  on  a  dip- 
lomatic mission  to  Spain  where  he  negotiated  with  the 
Government  of  Charles  III  for  the  opening  up  the  Missis- 
sippi to  our  commerce  and  putting  at  our  disposal  a  loan  of 
$2,000,000.  The  mission  was  attended  with  Uttle  success* 
Spain  stubbornly  refused  to  give  up  her  exclusive  right  to 
the  navigation  of  the  Mississippi,  and  all  the  money  she 
would  advance  in  the  form  of  a  loan  was  $150,000.  From 
Madrid,  Jay  proceeded*  to  Paris,  where  preliminaries  for  an 
adjustment  between  England  and  the  United  States  were 
already  under  consideration. 

It  was  on  the  twenty-second  of  February,  1782, — oddly 
enough  Washington's  birthday — that  Conway  moved  in  the 
House  of  Commons  to  abandon  operations  against  America. 
The  motion  was  lost  by  a  single  vote  only,  and  within  a 
month  Lord  North's  ministry  had  fallen.  It  was  not  long 
before  the  new  Whig  cabinet  headed  by  the  Marquis  of 
Rockingham  opened  negotiations  which  were  eventually 
conducted  on  the  American  side  by  Jay,  Adams,  Franklin 
and  Henry  Laurens.  As  secretary  of  state,  Lord  Shelbume 
represented  the  Rockingham  Government.  He  was  a  mian 
who  felt  little  sjrmpathy  for  America  and  was  averse  to 
granting  her  complete  independence.  Fortunately  Charles 
James  Fox,  as  foreign  secretary,  soon  took  over  the  conduct 
of  the  negotiations,  and  sent  Thomas  Grenville  to  Paris 
to  treat  with  the  American  commissioners.  Jay  arrived  in 
the  French  capital  on  the  twenty-third  of  June,  1782.  In 
the  meantime  Grenville  had  withdrawn  through  disgust  at 
the  reluctance  of  King  George  and  Lord  Shelbume,  the 
latter  now  prime  minister,  to. concede  full  independence  to 
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America.  Fitzherbert  succeeded  Grenville.  It  was  some 
time  longer  before  Shelbume  would  consent  to  treat  with 
the  United  States  of  America,  thus  recognizing  the  complete 
independence  of  the  latter. 

The  provisional  articles  of  the  treaty  were  signed  on  the 
thirtieth  of  November,  1782,  hostilities  were  suspended  in 
January  following,  and  the  definitive  treaty  of  peace  was 
ratified  in  August,  1783  and  finally  signed  on  the  third  of 
September.  In  July,  1784,  Jay  returned  to  the  United  States 
having  in  the  meantime  visited  England  to  take  the  waters 
at  Bath.  He  was  presented  with  the  freedom  of  New  York 
and  otherwise  cordially  welcomed.  He  had  been  abroad  a 
little  short  of  five  years.  The  Congress  of  the  Confederacy 
had  already  chosen  him  secretary  for  foreign  affairs  to  suc- 
ceed Chancellor  Livingston  of  New  York.  He  accepted 
reluctantly  and  held  the  post  until  the  adoption  of  the 
Constitution.  As  he  became  more  and  more  convinced  of 
the  weakness  and  futility  of  the  Articles  of  Confederation, 
Jay  joined  with  Hamilton  and  Madison  in  the  Federalist  in 
urging  the  convening  of  a  Congress  of  States  with  the  pur- 
pose of  framing  a  better  form  of  government. 

Jay  had  already  acquired  considerable  reputation  as 
a  writer  of  public  papers.  In  the  Congress  of  1774  he  had 
been  entrusted  with  the  drafting  of  an  address  to  the  people 
of  Great  Britain.  This  work  was  accomplished  with  an  ex- 
cellence of  sentiment  and  language  that  has  called  forth  the 
warmest  praise  from  men  like  Thomas  Jefferson  and  Daniel 
Webster.  The  address  to  the  people  issued  by  the  New 
York  Convention  in  1776  following  Washington's  retreat 
across  New  Jersey  and  the  issuance  by  Lord  Howe  of  an 
offer  of  pardon  and  protection  to  all  who  would  retiun  to 
their  allegiance,  was  also  from  the  pen  of  Jay  in  which 
occurred  the  well  known  passage:  "If  there  be  any  among 
us  dead  to  all  sense  of  honor  and  all  love  of  their  country; 
if  deaf  to  all  the  calls  of  Uberty,  virtue  and  religion;  if  for- 
getful of  the  magnanimity  of  their  ancestors  and  the  hap- 
piness of  their  children ;  if  neither  the  example  nor  the  success 
of  other  nations,  the  dictates  of  reason  and  nature,  or  the 
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duties  they  owe  to  thdr  God,  themsdves,  and  their  posterity, 
Iiave  any  effect  upon  them;  if  neither  the  injuries  they  have 
received,  the  prize  they  are  contending  for,  the  future 
blessing?  or  curses  of  their  children,  the  applause  or  the  re- 
proach of  all  mankind,  the  approbation  or  the  displeasure 
of  the  Great  Judge,  or  the  happiness  or  misery  consequent 
upon  their  conduct  in  this  and  a  future  state,  can  move 
them, — ^then  let  them  be  assured  that  they  deserve  to  be 
slaves,  and  are  entitled  to  nothing  but  anguish  and  tribu- 
lation/' Jay  likewise  prepared  the  draft  of  a  constitution 
for  New  York  State  which,  substantially  in  its  original 
form,  was  adopted. 

As  chief  justice  of  the  United  States  Supreme  Court, 
Jay's  work  was  not  arduous.  Indeed  nearly  all  the  work 
was  performed  on  circuit,  that  is  to  say  in  the  capacity  of 
judge  of  the  Circuit  Court.  In  April,  1790,  he  started  out 
on  his  first  circuit  through  New  England.  He  was  every- 
where greeted  with  distinguished  attention  and  cordiality. 
It  is  not  recorded  that  he  found  much  judicial  work  to  do. 
Again  in  the  autmnn  he  held  court  at  Boston,  Exeter, 
Providence,  Hartford  and  Albany.*  In  1791  he  toured 
the  eastern  circuit  twice  but  most  of  the  work  of  that 
year  was  devoted  to  the  Supreme  Court,  two  sessions  of 
which  were  held  in  Philadelphia.  His  charges  to  grand 
juries  were  usuaUy  written  compositions  and  ''he  seems 
to  have  embraced  those  opportimities  of  inculcating  those 
great  principles  of  morality  and  submission  to  constitutional 
authority  which  can  alone  prevent  political  liberty  from 
degenerating  into  licentiousness  and  anarchy."'  In  Feb- 
ruary, 1793,  the  Supreme  Court  again  convened  at  Phila- 
delphia and  a  case  of  more  than  ordinary  interest  was 
brought  before  it.  This  was  the  famous  case  of  Chisholm, 
Executor,  versus  the  State  of  Georgia,  famous  because  it 
was  the  first  to  involve  the  question  of  the  Constitutional 
right  of  a  citizen  of  one  State  to  sue  a  State  of  the  Union, 
and  also  the  first  to  bring  into  question  the  sovereignty 
of  a  State.    The  Constitution  specifically  allows  the  judicial 

*  Jay,  Lnfe  of  John  Jay.  tbid. 
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powCT  to  extend  "to  controversies  between  a  State,  and  the 
citizens  of  another  State,"  as  well  as  to  all  cases  ''where  a 
State  shall  be  a  party."  Jay  wrote  the  decision  of  the  court, 
and  therein  he  laid  down  the  principle  that  a  State  of  the 
Union  was  a  sovereignty  of  people  who  were  all  on  an  equal 
basis  and  could  therefore  sue  each  other  either  individually 
or  collectively  as  a  sovereign  State.  The  sovereignties  in 
Europe,  the  chief  justice  pointed  out,  exist  on  feudd  princi- 
ples with  a  prince  standing  alone  and  highest  in  authority 
and  therefore  not  amenable  to  a  Court  of  Justice  or  subject 
to  judicial  control  or  actual  restraint.  On  the  contrary 
the  people  of  the  States  are  sovereigns  without  subjects 
and  therefore  equal  and  suable  as  such. 

Georgia  waxed  indignant  over  the  decision  and  other 
States  with  excess  of  sovereign  pride  called  the  attention 
of  their  legislatures  to  the  dangers  in  which  State  sovereignty 
stood.  The  agitation  had  the  effect  of  causing  an  amend- 
ment to  be  made  to  the  Constitution  declaring  that  the 
judicial  power  should  not  extend  to  suits  against  a  State 
by  a  citizen  of  another  State  without  the  former's  consent. 

By  the  year  1794  oiu*  relations  with  England  were  again 
becoming  strained  owing  to  the  mmierous  seizures  of  Amer- 
ican vessels  and  other  abuses.  Washington  begged  Jay 
to  head  a  mission  to  London  for  the  purpose  of  effecting 
an  adjustment  and  concluding  a  commercial  treaty.  Jay 
sailed  for  England  in  May.  Lord  Grenville  acted  as  the 
British  commissioner.  The  treaty  was  signed  in  Novem- 
ber but  Jay  did  not  leave  England  until  the  spring  of  1796. 
In  the  meantime  he  had  been  elected  governor  of  New  York. 
On  his  arrival  home  he  resigned  the  chief  justiceship.  He 
was  re-elected  governor  in  1798.  In  December,  1800,  Jay 
was  appointed  chief  justice  of  the  Supreme  Court  for  the 
second  time  by  President  Adams  and  the  appointment 
was  confirmed  by  the  Senate.  Jay  declined  to  serve  as  he 
had  now  determined  on  the  expiration  of  his  second  term  as 
governor  to  retire  to  private  life.  With  this  object  in  view 
he  had  prepared  his  ancestral  estate  at  Bedford,  N.  Y. 
There  from  1801  to  1829  he  lived,  as  he  had  long  looked  for- 
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ward  to  doing;  the  life  of  a  country  gentleman,  stiQ  interested 
though  not  active  in  public  affairs.  He  died  of  a  palsy  on 
the  seventeenth  of  May,  1829  in  the  eighty-fourth  year  of 
his  age. 

Perhaps  the  most  learned  lawyer  who  graced  the  iSrst 
bench  of  the  Supreme  C!ourt  was  James  Wilson  of  Phila- 
delphia. He  was  regarded  as  the  head  of  the  bar  of  the 
Quaker  City  when  called  to  the  Supreme  Court.  He  was  a 
consistent  foe  of  British  aggression  and  in  his  varied  career 
had  been  a  legislator,  a  codifier  of  laws,  a  professor  of  law 
and  a  brigadier  general  of  militia.  He  was  also  a  signer  of 
the  Declaration  of  Independence.  He  was  the  possessor 
of  one  of  the  most  extensive  private  Ubraries  of  his  generation 
and  the  scope  of  his  learning  amazed  friends  and  visiting 
foreigners  alike. 

Wilson  was  bom  near  St.  Andrews  in  Scotland  on  the 
fourteenth  of  September,  1742,  the  son  of  a  farmer.  At  the 
Universities  of  St.  Andrews,  Edinburgh  and  Glasgow,  he 
studied  until  he  came  to  America  in  1763.  One  of  his  first 
positions  here  was  as  tutor  in  the  College  of  Philadelphia 
but  he  was  soon  studying  law  in  the  office  of  John  Dickin- 
son and  was  admitted  to  the  bar  in  1767.  The  future  as- 
sociate justice  acquired  a  measure  of  prominence  as  a  writer 
of  political  pamphlets  and  in  May,  1775,  he  was  chosen  a 
member  of  the  Continental  Congress.  Like  many  of  his 
contemporaries  Wilson  did  not  at  first  conceive  of  a  complete 
separation  from  England,  but  the  march  of  events  soon 
demonstrated  that  probability  and  he  was  one  of  the  first 
signers  of  the  Declaration.  That  Wilson  was  a  fighter  as 
well  as  a  thinker  and  student  was  demonstrated  when  in 
1779,  having  offended  the  ultra  patriots  by  a  defence  of 
certain  Tories,  his  house  in  Philadelphia  was  attacked  by  a 
mob  with  cannon  to  aid  it.  The  lawyer  and  a  few  friends 
stoutly  defended  the  house  until  the  city  militia  came  to  the 
rescue.  The  rescue  was  not  effected,  however,  until  several 
of  the  attacking  party  had  been  killed  and  woimded.  Finan- 
cial reverses  clouded  the  last  years  of  Wilson's  life.  Arrests 
for  debt  were  then  common  and  while  on  the  Supreme  Court 
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bench  the  learned  justice  had  to  exercise  considerable  in- 
genuity to  avoid  incarceration,  even  to  the  extent  of  ex-^ 
changing  circuits  with  his  colleague,  James  Iredell.  It  was 
while  travelling  on  circuit  in  the  South  that  Wilson  died 
at  Edenton,  N.  C,  on  the  twenty-eighth  of  August,  1798. 

Although  he  had  the  distinction  of  being  one  of  the  original 
associate  justices  appointed  by  Washington,  John  Rut- 
ledge  is  associated  with  the  Supreme  Court  more  by  name 
than  by  duties  performed.  He  served  only  about  a  year 
when  he  resigned  (1791)  to  become  chief  justice  of  South 
Carolina.  An  ardent  patriot,  a  good  fighter  and  an  orator 
of  abiUty,  Rutledge  became  a  prominent  figure  during  the 
struggle  of  the  colonies  for  independence.  He  was  bom  in 
Charleston,  S.  C,  in  1739,  the  son  of  Dr.  John  Rutledge, 
and  brother  therefore  of  Edward  Rutledge  who  was  a  signer 
of  the  Declaration  of  Independence,  governor  of  South 
Carolina  and  who,  strange  to  say,  declined  an  associate 
justiceship  on  the  United  States  Supreme  Coiui;  bench  when 
offered  to  him  by  Washington  in  1794.  John  Rutledge 
studied  law  at  the  Temple  in  London  but  returned  to  Charles- 
ton to  practice  in  1761.  Three  years  later  he  was  pro 
tempore  attorney-general  of  his  State,  and  a  delegate  to 
the  Continental  Congress  in  1774^1777  and  again  in  1782- 
1783.  In  the  interval  between  his  two  terms  of  service 
in  the  Continental  Congress,  Rutledge  had  been  provincial 
president  of  South  Carolina  and  commander  of  the  State 
militia.  He  planned  the  defence  of  Charleston  which  was 
successful.  In  1784  Rutledge  was  chosen  State  chancellor 
and  three  years  later  he  was  sitting  in  the  Constitutional 
Convention  at  Philadelphia.  In  the  national  convention 
of  1789  he  received  six  electoral  vote^  for  president  or  vice 
president,  as  it  was  then  the  practice  to  declare  the  candi- 
date with  the  highest  niunber  of  votes  president  and  the 
candidate  with  the  next  highest  number,  vice  president. 
Rutledge  was  appointed  chief  justice  of  the  Supreme  Court 
by  Washington  in  1795  to  succeed  John  Jay,  but,  though  he 
held  a  term  of  court  in  that  capacity  in  August  of  that  year, 
as  soon  as  the  Senate  convened  it  refused  to  confirm  him. 
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Rutledge's  mind  had  already  been  affected  by  disease, 
and  this  disappointment  served  to  increase  the  affliction. 
He  died  at  Charleston  on  the  twenty-third  of  July,  1800, 

Another  law  student  of  the  Temple  in  London  was  Rut- 
ledge's  colleague,  John  Blair,  who  served  as  associate  justice 
from  1789  to  1796.  Blair  was  bom  at  Williamsburg,  Va., 
in  1732,  and  was  a  graduate  of  William  and  Mary  College. 
He  became  successful  in  the  practice  of  the  law  and  acquired 
a  position  of  prominence  in  Virginia.  In  1765  he  was  a 
member  of  the  House  of  Burgesses.  He  vigorously  opposed 
British  taxation  and  was  one  of  the  signers  of  the  non- 
importation agreement.  He  was  a  judge  and  later  chief 
justice  of  the  Virginia  Coiui;  of  Appeals.  Subsequently 
(1780)  he  became  judge  of  the  High  Court  of  Chancery. 
Blair  also  sat  in  the  Convention  of  1787  and  voted  for  the 
adoption  of  the  Constitution.  He  died  at  Williamsburg 
on  the  thirty-first  of  August,  1800. 

Though  Robert  Hanson  Harrison  never  served  as  asso- 
ciate justice  of  the  Supreme  Coiui;  he  was  appointed  to  that 
post  by  Washington  and  the  appointment  was  promptly 
confirmed  by  the  Senate.  Col.  Harrison  was  a  close  friend 
of  Washington  on  whose  military  staff  he  served  from  1775 
to  1781,  as  secretary.  He  was  bom  in  Maryland  in  1745. 
He  studied  law  with  success  and  in  1781  became  chief  jus- 
tice of  the  General  Coiui;  of  Maryland.  Five  days  after 
his  appointment  as  associate  justice  of  the  Supreme  Court, 
Harrison  resigned  to  accept  the  chancellorship  of  Maryland. 
He  died  in  Charles  County,  Maryland  on  the  second  of  April, 
1790. 

Of  the  six  original  appointees  to  the  Supreme  Court  only 
William  Cushing  remained  when  John  Marshall  succeeded 
Oliver  Ellsworth  as  chief  justice.  Cushing  served  until  1810. 
He  was  bom  at  Scituate,  Mass.,  on  the  first  of  March,  1732. 
His  father  and  grandfather  were  judges  of  the  Superior  Court 
of  Massachusetts.  Young  Cushing  graduated  from  Harvard 
College  in  1751  and  after  teaching  a  year  in  the  public  school 
at  Roxbury  he  studied  law  in  the  office  of  Jeremiah  Gridley. 
He  was  admitted  to  the  bar  in  1775  and  went  to  Maine  to 
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practice  where  he  subsequently  became  a  probate  judge  in 
Lincohi  County.  He  succeeded  his  father  as  Superior  Court 
judge  in  Massachusetts  in  1771.  He  was  the  only  one  of  the 
royal  judges  who  gave  themselves  to  the  cause  of  the  colo- 
nies. When  the  state  judiciary  was  rc-organized  he  became  a 
judge  and,  on  the  resignation  of  John  Adams,  chief  justice, 
which  office  he  held  for  twelve  years.  In  1788,  he  was  a 
member  of  the  Convention  at  Philadelphia  which  ratified 
the  Constitution.  While  Chief  Justice  Jay  was  absent  in 
England  during  the  negotiations  for  the  second  treaty  with 
England,  Gushing  presided  over  the  Supreme  Court.  When 
the  Senate  failed  to  confirm  John  Rutledge  as  successor  to 
Chief  Justice  Jay,  Washington  appointed  Cushing  to  that 
post.  The  latter,  though  confirmed  promptly  by  the  Senate, 
preferred  to  remain  associate  justice  and  declined.  He  had 
prepared  to  resign  from  the  bench  when  death  overtook  him 
on  the  thirteenth  of  September,  1810,  in  his  seventy-ninth 
year. 

Up  to  the  appointment  of  John  Marshall,  in  1801,  which 
opens  a  new  epoch  in  the  history  of  the  Supreme  Court, 
there  were  several  changes  in  the  personnel  of  the  bench  of 
that  tribunal.  As  we  have  seen  Jay  resigned  in  1795  and  was 
ultimately  succeeded  by  Oliver  Ellsworth,  Marshall's  pre- 
decessor. Col.  Robert  Hanson  Harrison's  successor,  James 
Iredell,  who  died  in  1799,  was  succeeded  by  Alfred  Moore. 
John  Rutledge  who  left  the  bench  in  1791  was  followed  by 
Thomas  Johnson  who  served  only  two  years  and  was  suc- 
ceeded by  William  Paterson  of  New  Jersey.  John  Blair  re- 
signed in  1796  and  Samuel  Chase  was  appointed  in  his  stead. 
James  Wilson's  successor  in  1798  was  Bushrod  Washington, 
a  nephew  of  the  first  president.  The  following,  therefore, 
were  the  associate  justices  when  John  Marshall  was  ap- 
pointed chief  justice:  William  Cushing  of  Massachusett-s, 
William  Paterson  of  New  Jersey,  Samuel  Chase  of  Maryland, 
Bushrod  Washington  of  Virginia  and  Alfred  Moore  of  North 
Carolina. 


CHAPTER  IV 
SUPREME  COURT  (Continued) 

At  John  Marshall's  advent  the  Supreme  Court  ceased  to 
be  merely  an  experiment  regarded  with  mingled  misgiving 
and  hope.  Washington  and  Hamilton  had  been  the  most 
illustrious  and  steadfast  among  those  who  sustained  what 
optimism  was  felt  in  the  court's  future  usefulness.  Mar- 
shall's destiny  was  to  make  this  optimism  real  and  per- 
manent. That  he  did  so  with  the  most  signal  ability  and 
success,  is  his  chief  glory  and  constitutes  his  right  to  be 
called  the  ''great  Chief  Justice." 

"In  the  begiiming,"  says  a  latter  day  writer,  "its  (the 
Supreme  Coiuij's)  opportunity  and  usefulness  were  sUght; 
its  place  in  the  Government  feeble  and  inconsequent.  Dark- 
ness and  uncertainty  enveloped  its  powers  and  jurisdiction, 
invited  challenge  and  compelled  hesitancy.  The  coiui;  had 
to  await  its  opportimity,  and  then  to  ascertain  its  jurisdic- 
tion and  the  scope  of  its  powers.  The  problem  was  whether 
it  would  ascertain  aright;  whether  it  would  clearly  see  and 
clearly  define,  and  clearly  and  rightly  use  its  powers.  It 
had  not  only  to  wait  for  the  opportunity  to  develop  and 
assert  its  own  power  and  jurisdiction,  but  also  to  wait  for 
the  recognition  of  them  by  the  people.  It  was  overshadowed 
in  the  early  years  of  the  government  by  the  immediate, 
active  and  dominant  influence  of  the  other  departments.  It 
gave,  during  many  years,  but  feeble  promise  of  its  ultimate 
influence  in  shaping  our  constitutional  growth.  But  it  is 
plain  now  that  we  are  largely  indebted  to  the  court  for  our 
continued  existence  as  a  nation,  and  for  the  harmony, 
stability,  excellence  and  success  of  our  federal  system."  ^ 

It  is  now  time  to  review  a  few  of  the  most  famous  cases 

1  CanstUutianal  History  and  OcvemmerU  of  the  United  States,  by  Judson  S. 
Landon. 
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through  the  channel  of  which  the  Supreme  Court  reached 
the  great  destiny  of  to-day — ^the  recognized  bulwark  of  *'our 
federal  systena."  In  the  previous  chapter  the  epoch  from 
1790  to  1801  has  been  outlined  in  its  essential  features  with 
respect  to  the  Federal  courts. 

The  first  important  case  under  Marshall — ^the  word  im- 
portant is  used  here  in  its  aspect  relative  to  the  comprehen- 
sive work  of  the  Supreme  Coiui;  for  more  than  a  hundred 
years — wbb  that  of  a  person  named  Marbury  against  James 
Madison,  then  secretary  of  State  (1801). 

In  the  December  term  of  that  year  William  Marbury,  Den- 
nis Ramfay,  Robert  Townsend  Hooe  and  William  Harper, 
represented  by  their  counsel,  Charles  Lee,  former  attorney- 
general  of  the  United  States,  moved  the  court  for  a  rule  to 
James  Madison,  then  Secretary  of  State,  to  show  cause  why 
a  mandamus  should  not  issue  commanding  Madison  to  de- 
liver to  Marbury  and  the  others  their  conmiissions  as  jus- 
tices of  the  peace  in  the  District  of  Colmnbia.  The  ap- 
plicants for  the  mandamus  order  had  been  appointed  by 
President  Adams  but  their  commissions,  for  some  time  after 
President  Jefferson's  inauguration,  had  not  been  delivered 
though  their  appointments  had  been  confirmed  by  the 
Senate  and  the  commissions  signed  by  the  outgoing  presi- 
dent with  the  Government  seal  aflSxed  in  due  form.  Mr. 
Madison  had  been  requested  to  deliver  the  conmiissions  but 
he  declined  to  do  so. 

The  court  granted  the  order  to  show  cause  and  among  the 
witnesses  who  appeared  to  testify  was  Attorney-General 
Lincoln  who  was  acting  Secretary  of  State  at  the  time  Mar- 
bury and  the  others  were  appointed.  He  testified  that 
when  he  went  into  office,  several  commissions  for  justices  of 
the  peace  in  the  District  of  Colimibia  had  been  made  out,  and 
that  he  had  been  furnished  with  a  list  of  names  to  be  put  in 
a  general  conmiission  which  was  considered  as  superseding 
the  particular  commissions.  The  individuals  thus  named  in 
the  general  commission  were  notified  of  their  appointment. 
He  did  not  think  that  any  of  the  particular  conmiissions 
were  ever  sent  out. 
4 
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Having  established  the  fact  that  the  commis^ons  existed, 
Lee  confined  his  argument  to  three  questions:  1.  Whether 
the  Supr^ne  Court  can  award  a  writ  of  mandamus  in  any 
case.  2.  Whether  it  will  lie  to  a  Secretary  of  State  in  any 
case.  3.  Whether  in  the  present  case  the  court  could  award 
a  mandamus  to  Secretary  Madison.  The  Supreme  Court  by 
reason  of  its  supremacy  must  have  superintendence,  said 
Lee,  of  the  mferior  tribunals  and  officers,  whether  judicial 
or  ministerial.  There  are  injuries  which  can  only  be  re- 
dressed by  a  writ  of  mandamus,  and  others  by  a  writ  of  pro- 
hibition. There  must  be  a  jurisdiction  somewhere  compe- 
tent to  issue  that  kind  of  process.  Where,  he  asked,  are  we 
to  look  for  it  but  in  that  court  which  the  Constitution  and 
laws  have  made  supreme,  and  to  which  they  have  given 
appellate  jurisdiction?  The  term  ''appellate  jurisdiction'' 
must  be  taken  in  its  larger  sense  impljring  the  right  of  super- 
intending inferior  tribunals  as  to  law  or  fact,  or  both  and  not 
in  its  technical  sense  with  reference  solely  to  appeals  in  the 
course  of  the  civil  law.  The  writ  of  mandamus,  Lee  as- 
serted, is  in  the  nature  of  an  appeal  as  to  fact  as  well  as  law. 
and  in  support  of  this  quoted  from  Hamilton  in  the  Feder- 
alist. Lee  conceded  that  a  mandamus  cannot  issue  to  a 
Secretary  of  State  in  all  cases  nor  to  the  president  in  any  case. 
The  former  official  acts  in  two  capacities.  As  the  president's 
agent  he  is  not  liable  to  a  mandamus  but  as  the  keeper  of  the 
seal,  as  recorder  of  land  deeds,  letters  patent,  conmiissions, 
etc.,  he  is,  said  the  laywer,  a  ministerial  officer  of  the  people 
of  the  United  States  and  as  such  has  duties  assigned  to  him 
by  law  in  the  execution  of  which  he  is  independent  of  all 
control  except  that  of  the  law.  As  a  ministerial  officer  he 
must  do  his  duty  and,  if  he  refuses,  is  liable  to  indictment, 
but  this  would  be  only  punishment  for  the  minister  and  not 
relief  for  the  injured  party  which  could  be  securod  only  by  a 
writ  of  mandamus.  He  quoted  from  the  Judiciary  Act 
which  gives  power  to  the  court  to  issue  a  mandamus  ''in 
cases  warranted  by  the  principles  and  usages  of  law,  to  any 
courts  appointed  or  to  any  persons  holding  offices  under  the 
atUhority  of  the  United  States.** 
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Justice  Paterson  very  pertinently  inquired  of  Lee  if  he 
understood  it  to  be  the  duty  of  the  Secretary  of  State  to 
deliv^  a  commission  imless  ordered  to  do  so  by  the  presi- 
dent. When  the  president  has  signed  a  commission  for  an 
office  not  held  at  his  will  and  it  goes  to  the  Secretary  of  State 
to  be  sealed,  the  president  has  done  with  it  and  the  secretary 
has  only  to  perform  those  ministerial  acts  imposed  on  him 
by  law,  was  Lee's  reply.  In  other  words  the  president,  in 
sending  the  signed  commission  to  the  secretary,  has  implied 
an  order  for  the  delivery  of  the  commission.  In  the  present 
case  Lee  said  everything  had  been  done  as  prescribed  by 
law  except  the  actual  delivery  of  the  commissions  to  the 
appointees  and  they  were,  therefore,  irrevocable.  In  the 
view  expressed  by  Lee  in  reply  to  Justice  Paterson's  query, 
the  court  eventually  conciured.  Chief  Justice  Marshall  wrote 
the  opinion  of  the  court.    In  relation  to  that  point  he  said : 

The  tranamission  of  the  commission  is  a  practice  directed  by  conven- 
ience but  not  by  law.  It  cannot,  therefore  be  necessary  to  constitute  the 
appointment  which  must  precede  it,  and  which  is  the  mere  act  of  the 
President  If  the  executive  required  that  every  pers(m  appointed  to  an 
office,  should  himself  take  means  to  procure  his  commission,  the  appoint- 
ment would  not  be  the  less  valid  on  that  account.  The  appointment  is  the 
sole  act  of  the  President;  the  transmission  of  the  commission  is  the  sole 
act  of  the  officer  to  whom  that  duty  is  assigned,  and  may  be  accelerated  or 
retarded  by  circumstances  which  can  have  no  influence  on  the  appoint- 
ment. A  commission  is  transmitted  to  a  person  already  appointed;  not  to 
a  person  to  be  appointed  or  not,  as  the  letter  enclosing  the  commission 
should  happen  to  get  into  the  post-office  and  reach  him  in  safety,  or  to 
miscarry.  ...  If  indeed  it  should  appear  that  the  original  (of  the  com- 
mission) had  been  mislaid  in  the  office  of  state,  that  circumstance  would 
not  affect  the  operation  of  the  copy. 

It  is  therefore  decidedly  the  opinion  of  the  court  that  when  a  commission 
has  been  signed  by  the  President,  the  appointment  is  made;  and  that  the 
eommisaion  is  complete  when  the  seal  of  the  United  States  has  been  affixed 
to  it  by  the  Secretary  of  State.  ...  To  withhold  his  (Marbury's)  com- 
mission, therefore,  is  an  act  deemed  by  the  court  not  warranted  by  law, 
but  violative  of  a  vested  l^^al  right. 

After  examining  at  length  the  natxu%  of  the  writ  applied 
f or^  the  court  took  up  the  question  of  its  power  to  issue  a 


52  Federal  Courts  and  Practice 

mandamus  in  the  case  before  it.  It  held  that  a  mandamus 
should  issue,  yet  it  decided  that  the  court  could  not  issue  it 
because  the  only  authority  which  could  be  cited  in  support 
of  such  action  would  be  that  clause  of  the  Judiciary  Act 
which  says  that  the  Supreme  Court  can  issue  a  mandamus 
"warranted  by  the  principles  and  usages  of  law  to  any  courts 
appointed  or  any  persons  holding  office  under  authority  of 
the  United  States."  This  clause  the  court  held  to  be  uncon- 
stitutional because  it  conferred  original  jurisdiction.  The 
Constitution  defines  in  what  cases  the  Supreme  Court  shall 
exercise  original  jurisdiction  and  that  is  not  one  of  them. 
Thus,  says  the  court: 

If  it  had  been  intended  to  leave  it  in  the  discretion  of  the  legislature  to 
apportion  the  judicial  power  between  the  supreme  and  inferior  courts 
according  to  the  will  of  that  body,  it  would  certainly  have  been  useless  to 
have  proceeded  further  than  to  have  defined  the  judicial  power,  and  the 
tribunals  in  which  it  should  be  vested.  The  subsequent  part  of  the  section 
is  mere  surplusage,  is  entirely  without  meaning,  if  such  is  to  be  the  con- 
struction. If  congress  remains  at  liberty  to  give  this  court  appellate 
jurisdiction,  where  the  constitution  has  declared  their  jurisdiction  shall  be 
original,  and  original  jurisdiction  where  the  constitution  has  declared  it 
shall  be  appellate;  the  distribution  of  jurisdiction,  made  in  the  constitu- 
tion, is  form  without  substance. 

It  is  the  essential  criterion  of  appellate  jurisdiction  that  it  revises  and 
corrects  the  proceedings  in  a  cause  already  instituted,  and  does  not  create 
that  cause.  Although,  therefore,  a  mandamus  may  be  directed  to  courts, 
yet  to  issue  such  a  writ  to  an  officer  for  the  delivery  of  a  paper,  is  in  effect 
the  same  as  to  sustain  an  original  action  for  that  paper,  and  therefore 
seems  not  to  belong  to  appellate  but  to  original  jurisdiction.  Neither  is  it 
necessary  in  such  a  case  as  this,  to  enable  the  court  to  exercise  its  appellate 
jurisdiction. 

The  authority,  therefore,  given  to  the  supreme  court,  by  the  act  es- 
tablishing the  judicial  courts  of  the  United  States,  to  issue  writs  of  man- 
damus to  public  officers  appears  not  to  be  warranted  by  the  constitution; 
and  it  becomes  necessary  to  enquire  whether  a  jurisdiction,  so  conferred 
can  be  exercised. 

The  question,  whether  an  act  repugnant  to  the  constitution  can  become 
the  law  of  the  land  is  a  question  deeply  interesting  to  the  United  States; 
but,  happily,  not  of  an  intricacy  proportioned  to  its  interest.  It  seems 
only  necessary  to  recognize  certain  principles  supposed  to  have  been  long 
•"'*  well  established,  to  decide  it. 
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That  the  people  have  an  original  right  to  establish,  for  their  future 
government,  such  principles  as,  in  their  opinion,  shall  most  conduce  to 
their  own  happiness,  is  the  basis  on  which  the  whole  American  fabric  has 
been  erected.  The  exercise  of  this  original  right  is  a  very  great  exertion; 
nor  can  it  nor  ought  it  to  be  frequently  repeated.  The  principles,  there- 
fore, so  established  are  deemed  fundamental.  And,  as  the  authority  from 
which  they  proceed  is  supreme  and  can  seldom  act,  they  are  designed  to  be 
permanent.  This  original  and  supreme  will  organizes  the  government 
and  assigns  to  different  departments  their  respective  powers.  It  may  either 
stop  here,  or  establish  certain  limits  not  to  be  transcended  by  those  de- 
partments. The  Government  of  the  United  States  is  of  the  latter  de- 
scription. The  powers  of  the  legislature  are  defined  and  limited;  and  that 
those  limits  may  not  be  mistaken  or  forgotten  the  constitution  is  wiitten.  ^ 
To  what  purpose  are  powers  limited,  and  to  what  purpose  is  that  limitation 
committed  to  writing  if  these  limits  may  at  any  time  be  passed  by  those 
intended  to  be  restrained?  The  distinction  between  a  government  with 
limited  and  unlimited  powers  is  abolished  if  those  limits  do  not  confine  the 
persons  on  whom  they  are  imposed,  and  if  acts  prohibited  and  acts  allowed 
are  of  equal  obligation.  It  is  a  proposition  too  plain  to  be  contested  that 
the  constitution  controls  any  legislative  act  repugnant  to  it;  or  that  the 
legislature  may  alter  the  constitution  by  an  ordinary  act.  Between  these 
alternatives  there  is  no  middle  groimd.  The  constitution  is  either  a 
superior,  paramount  law,  unchangeable  by  ordinary  means,  or  it  is  on  a 
level  with  ordinary  legislative  acts,  and  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  alter  it.  If  the  former  part  of  the  alternative 
be  true,  then  a  legislative  act  contrary  to  the  Constitution  is  not  law; 
if  the  latter  be  true,  then  written  Constitutions  are  absurd  attempts  on 
the  part  of  the  people  to  limit  a  power  in  its  own  nature  illimitable. 

The  extracts  from  this  famous  decision  here  quoted 
are  more  than  sufficient  to  illustrate  the  clean-K;ut  logic  of 
Marshall.  The  importance  of  this  decision  cannot  be  over- 
estimated, as  it  asserted  for  the  first  time  the  supremacy 
of  the  Constitution  and  the  right  and  duty  of  the  Supreme 
CJourt  to  declare  a  legislative  act  unconstitutional.  This 
decision  placed  the  Supreme  Court  where  the  Constitution 
undoubtedly  intended  to  place  it,  as  the  final  interpreter 
of  the  highest  law  of  the  land  and  as  a  check  alike  over  the 
executive  and  legislative  divisions  of  the  Government. 
In  taking  its  proper  place  through  the  instrumentality  of  the 
Marbury-Madison  decision,  there  was  engendered  a  bitter 
feeling  against  the  court.  There  had  been  long  apparent 
much  jealousy  of  the  judiciary,  and  President  Adams' 
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eleventh  hour  appointment  of  Marshall,  an  open  political 
enemy  of  President  Jefferson,  served  to  intensify  the  feeling. 

Jeflferson  and  his  followers  were,  to  express  it  moderately, 
irritated  by  the  court's  decision  in  the  Marbury  case.  The 
poUtical  party  in  power,— the  RepubUcan,  since  termed 
Democrat — ^was  opposed  imequivocally  to  undue  centraliza- 
tion of  power  in  the  Federal  Government.  The  Federalists 
to  which  Adams  and  Marshall  belonged,  believed  in  a  strong 
judiciary  with  the  unquestioned  right  to  interpret  the  Con- 
stitution as  the  supreme  law  of  the  land.  Jefferson  was  then 
president;  he  and  his  government  became  alarmed  at  what 
they  regarded  as  the  arrogance  and  unwarrantable  as- 
sumption of  superiority  of  the  Supreme  Court.  The  legis- 
lature had  hitherto  been  regarded  as  paramount  but  here 
was  the  court  declaring  in  the  plainest  terms  that  the  Con- 
stitution was  paramount.  Marshall  had  figuratively  thrown 
down  the  gaimtlet  to  his  political  enemies.  More  than 
that  he  had  with  equal  clearness  implied  that  Jefferson  had 
without  warrant  of  law  or  authority  withheld  a  commission, 
the  one  rightfully  belonging  to  Marbury.  Here  was  a  double 
assault,  a  two-edged  sword  held  between  the  legislative 
and  executive  and  in  a  position  equally  to  cut  into  either. 
The  Republicans  were  both  alarmed  and  angered.  There 
was  talk  of  open  opposition  and  impeachment.  The  friction 
actually  did  culminate  in  the  attempted  impeachment  of 
Associate  Justice  Chase,  noticed  in  an  earlier  chapter.  But 
the  victory  remained  with  Marshall  beyond  question  and  it 
is  now  recognized  that  the  great  jurist's  triumph  was  both 
personal  and  national.  It  placed  the  Constitution  on  the 
pedestal  intended  for  it  and  bs  a  precedent  has  served  to 
keep  it  there  to  the  benefit  of  posterity. 

The  political  ferm^it  was  still  further  stirred  up  by  the 
case  of  Fletcher  versus  Peck  in  which  Marshall  declared 
an  act  of  the  legblature  of  Georgia  repugnant  to  the  Federal 
Constitution  on  the  same  principle  that  the  portion  of  the 
Judiciary  Act,  granting  the  Supreme  Court  original  juris- 
diction, was  unconstitutional.  Thus  it  was  settled  and  has 
racnained  so  that  the  legislatures  of  both  the  nation  and 
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States  must  recognize  the  superiority  of  the  Constitution. 
The  same  principle  arose  in  the  famous  Dartmouth  College 
case  and  others  throughout  the  inciunbency  of  Marshall 
as  chief  justice  (1801-1835).  It  was  always  accepted  by  his 
associates  that  Marshall's  peculiar  province  should  have  to 
do  with  constitutional  questions,  and  it  is  not  too  much  to 
say  that  he,  more  than  any  other  person,  gave  the  accepted 
principle  on  which  the  Constitution  is  interpreted  as  the 
supreme  law  of  the  land,  and  carried  out  what,  it  is  now 
generally  understood,  were  the  intentions  of  the  members 
of  the  Constitutional  Convention  of  1787. 

Marshall  died  in  1835.  He  still  holds  the  record  for 
length  of  service  as  chief  justice,  though  not  for  length  of 
service  on  the  Supreme  Court  bench.  That  distinction 
belongs  to  the  late  Justice  Field  whose  term  of  service 
covered  a  period  of  more  than  thirty-four  years.  Of  the 
1106  opinions  handed  down  by  the  court  during  Marshall's 
term  519  were  delivered  by  the  chief  justice;  the  balance 
of  587  divided  among  the  fifteen  judges  who  were  his  as- 
sociates for  thirty-four  years.  ^ 

Marshall  was  succeeded  by  Roger  B.  Taney  of  Mary- 
land, an  appointee  of  President  Andrew  Jackson.  The 
new  chief  justice's  commission  was  dated  two  days  before 
his  fifty-ninth  birthday,  March  15,  1836.  Taney  was  a 
man  of  brilliant  parts  and  a  jurist  well  qualified  to  sustain 
the  lofty  traditions  of  his  predecessor's  term  of  office.  He 
has  thus  been  described: 

In  knowledge  of  technical  details  in  all  departments  of  legal  learning,  in 
the  mastery  of  principles  derived  from  constant  and  varied  occupation  in 
the  argument  of  causes  in  courts  of  inferior  and  superior  junsdiction,  both 
State  and  national,  he  excelled  every  one  of  his  predecessors.  He  ascended 
the  bench  at  a  much  later  period  in  life  than  they,  and  had  long  before  his 
promotion  attained  the  rank  of  a  veteran  leader  of  the  bar.  .  .  .  Delicate 
in  health,  but  vehement  in  his  feelings,  and  passionate  in  temper,  he  ex- 
pressed himself  at  times  with  extraordinary  vigor,  and  acted  witii  prompti- 
tude and  decision.  He  was  a  man  of  the  highest  integrity  and  of  great 
simplicity  and  purity  of  character.  .  .  .  His  judicial  style  was  admirable, 
lucid  and  logical,  and,  like  his  arguments,  displayed  a  thorough  knowledge 

*  Carson,  History  of  Supreme  Courts  Vol.  I,  p.  286  (note). 
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of  the  intricacies  of  pleading  and  niceties  of  practice,  as  well  as  a  thorough 
comprehension  of  underlying  principles.  .  .  .  Upon  his  fair  record  but 
one  blot  appears.  The  "danmed  spot"  of  the  Dred  Scott  decision  will 
not  "out/'  and  though  other  illustrious  names  must  share  in  the  infamy 
of  that  fatal  blunder,  yet  the  Chief  Justice,  by  virtue  of  his  eminence, 
must  carry  the  blood-stain  on  his  ermine  to  eternity.^ 

There  are  doubtless  many  who  will  not  agree  that  the 
decision  in  the  Dred  Scott  case  was  a  "fatal  blunder,"  much 
less  that  there  was  any  "  infamy  "  attached  to  it.  In  recent 
years  a  calm  consideration  of  this  famous  decision  has  amel- 
iorated the  bitterness  it  engendered,  and  permitted  a  more 
impartial  study  of  it.  It  came  at  a  time  when  passions  were 
aflame  over  the  slavery  question;  when  the  men  of  the  South 
and  the  men  of  the  North  were  prepared  to  go  to  war  if 
necessary  to  settle  that  very  question.  The  Dred  Scott 
decision  exasperated  the  latter  and  emboldened  the  former 
to  more  determined  resistance  to  what  it  regarded  as  an 
invasion  of  its  rights.  The  decision  itself  undoubtedly 
precipitated  the  conflict  which  was,  nevertheless,  inevitable. 

Dred  Scott  versus  Sandford  was  the  title  of  the  case. 
Scott  was  a  slave  belonging  to  Dr.  Emerson,  a  surgeon  in 
the  United  States  Army.  In  1834,  Dr.  Emerson  went  from 
Missouri  to  the  military  post  at  Rock  Island,  Illinois,  and 
took  Scott  with  him.  He  remained  there  until  the  spring 
of  1836  when  he  and  Scott  went  to  Fort  Snelling  in  what  was 
then  the  Territory  of  Upper  Louisiana.  Scott  was  taken 
back  to  Missouri  in  1838  where,  subsequently,  he,  his  wife 
and  two  children  were  sold  by  Dr.  Emerson  to  John  F.  A. 
Sandford,  the  defendant.  It  appears  that  Sandford  was 
not  over  gentle  with  Scott  and  his  family,  and  the  negro 
determined  to  make  a  fight  in  the  courts  for  his  freedom. 
The  main  issue  was  whether  Scott's  residence  in  Illinois 
made  him  a  free  man  since  that  State's  laws  forbade  slavery 
within  its  boundaries.  The  Supreme  Court  of  Missouri 
held  that  such  residence  did  not  grant  freedom.  The  case 
next  came  up  in  the  Federal  Circuit  Court  in  Missouri 
and  a  similar  result  was  reached,  when  it  was  carried  to  the 

*  Carson,  History  of  Supreme  Court,  Vol.  I,  p.  286  (note). 
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Supreme  Court  of  the  United  States  on  a  writ  of  error,  and 
was  argued  before  that  tribunal  at  the  December  term,  1855. 
The  majority  opinion  of  the  highest  court  was  written 
by  Chief  Justice  Taney.  Associate  Justices  McLean  and 
Curtis  dissented.  The  suit  was  dismissed  for  want  of  juris- 
diction on  the  ground  that  Scott  was  not  a  citizen  within 
the  meaning  of  the  Constitution.  The  court  held  in  effect 
that  a  slave  was  property  which  could  be  taken  by  its  owner 
anjrwhere  at  will  and  that  any  act  of  Congress  interfering 
with  this  right  is  unconstitutional.  The  following  paragraph 
from  the  chief  justice's  opinion  may  well  be  taken  at  this 
distance  of  time  as  justifying  the  decision  of  the  court: 

No  one,  we  presume,  supposes  that  any  change  in  public  opinion  or 
feeling,  in  relation  to  this  unfortunate  race,  in  the  civilized  nations  of 
Europe  or  in  this  country,  should  induce  the  court  to  give  to  the  words  of 
the  Constitution  a  more  liberal  construction  in  their  favor  than  they  were 
intended  to  bear  when  the  instnunent  was  framed  and  adopted.  Such  an 
argument  would  be  altogether  inadmissible  in  any  tribimal  called  on  to 
interpret  it.  If  any  of  its  provisions  are  deemed  imjust,  there  is  a  mode 
prescribed  in  the  instrument  itself  by  which  it  may  be  amended;  but  while 
it  remains  unaltered,  it  must  be  construed  now  as  it  was  understood  at  the 
time  of  its  adoption.  It  is  not  only  the  same  in  words,  but  the  same  in 
meaning,  and  delegates  the  same  powers  to  the  government,  and  reserves 
and  secures  the  same  rights  and  privileges  to  the  citizen;  and  as  long  as  it 
continues  to  exist  in  its  present  form,  it  speaks  not  only  in  the  same  words, 
but  with  the  same  meaning  and  intent  with  which  it  spoke  when  it  came 
from  the  hands  of  its  f ramers,  and  was  voted  on  and  adopted  by  the  people 
of  the  United  States.  Any  other  rule  of  construction  would  abrogate  the 
judicial  character  of  this  court,  and  make  it  the  mere  reflex  of  the  popular 
opinion  or  passion  of  the  day.  This  court  was  not  created  by  the  Consti- 
tution for  such  purposes.  Higher  and  graver  trusts  have  been  confided  to 
it,  and  it  must  not  falter  in  the  path  of  duty. 

In  fact  the  Dred  Scott  decision  was  one  of  those  cases 
in  which  the  court's  interpretation  of  the  Constitution 
clashed  violently  with  public  opinion.  In  times  of  great 
national  crises  the  same  thing  may  recur.  Must  the  Supreme 
Court  bow  to  public  opinion?  or  must  it  proceed  as  though 
public  opinion  did  not  exist?  If  it  does  the  first,  it  will 
be  doing  what  the  Constitution  did  not  intend  it  to  do, 
and  consequently  disregard  the  very  fundamental  laws  of 
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the  land  which  it  is  sworn  to  interpret  and  that  only.  Pub- 
lic opinion  does  not  and  cannot  exist  as  a  factor  in  a  Federal 
Court  proceeding. 

Chief  Justice  Taney  died  on  the  twelfth  of  October, 
1864  at  the  advanced  age  of  ei^ty-seven.  He  was  suc- 
ceeded by  Salmon  P.  Chase,  of  Ohio,  who  had  been  Lin- 
coln's Secretary  of  Treasury.  Chief  Justice  Chase  presided 
at  the  impeachment  trial  of  Plresident  Johnson  before  the 
United  States  Senate.  The  cases,  most  interesting  periiaps 
in  the  retrospective,  whidi  came  before  the  court  during 
Chase's  incumbency  were  those  arising  out  of  the  position 
of  the  seceded  states  in  the  reunited  nation.  The  question 
of  reconstruction  which  assumed  so  important  an  aspect 
between  the  close  of  the  Civil  War  and  the  year  1870 
first  came  up  as  early  as  1862  when  Admiral  Farragut 
captured  New  Orleans.  Even  then  there  was  a  very  large 
loyal  element  in  Louisiana.^  A  military  governor  was  ap- 
pointed by  Lincoln  and  an  election  was  called  for  members 
of  Congress.  An  enrollment  of  60,000  loyal  citizens,  it  is 
said,  existed  in  that  state.  ^  Two  representatives,  Flanders 
and  Hahn,  were  elected.  A  warm  debate  on  their  admission 
followed  and  by  a  vote  of  92  to  44  they  were  admitted.  There 
is  reason  to  believe  that  Lincoln  viewed  with  sympathy  this 
action  of  the  House.  It  is  mainly  important  as  precipitating 
the  consideration  of  reconstruction.  A  year  later  the  presi- 
dent's first  reconstruction  message  to  Congress  came  up 
for  discussion  in  the  House  on  a  motion  that  so  much  of  the 
message  as  relates  to  the  duty  of  the  United  States  to  guaran- 
tee a  republican  form  of  government  to  the  states  in  which 
the  recognized  governments  had  been  subverted,  be  refeired 
to  a  committee  of  nine  to  draft  proper  bills.  This  led  to  the 
passage  of  the  first  reconstruction  bill  authorizing  the 
president  to  appoint  a  provisional  governor  in  each  of  the 
rebellious  states  until  a  civil  government  could  be  recognized 
by  Washington.  The  bill  did  not  reach  the  president  until 
the  eleventh  hour  of  adjournment  and  therefore  did  not  get 
the  executive  sanction.    Lincoln,  however,  promptly  issued 

^  American  PolUics,  Cooper  and  Fenton.  *  Ibid. 
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a  proclamation  stating  that,  while  he  was  not  prepared  at 
that  time  to  commit  himself  to  any  single  plan  of  restoration, 
the  trend  of  the  bill  had  his  sympathy  because  it  tended  to 
encourage  the  loyal  citizens  of  the  South,  The  thirty-ninth 
Congress  passed  a  reconstruction  act  (March  2,  1867)  and 
the  Fortieth  Congress  an  act  in  the  nature  of  a  supplement 
(March  23,  1867),  both  of  which  were  signed  by  President 
Johnson. 

It  is  known  that  Lincoln  had  ideas  of  his  own  about  the 
restoration  of  the  rebellious  states  not  wholly  lH:e  those 
embodied  in  the  acts  just  referred  to,  but  his  untimely  assas- 
sination prevented  the  fruition  of  his  benevolent  intentions.^ 

In  the  first  year  of  President  Grant's  administration  (1869) 
the  question  of  the  constitutionality  of  reconstruction  acts 
came  up  before  the  Supreme  Court  in  the  well-known  case 
of  Texas  versus  White.  ^  This  case  is  important  because,  in 
deciding  it,  the  Supreme  Court  not  only  held  that  the  recon- 
struction acts  were  constitutional  but  that  the  so-called 
seceded  States  had  never  been  out  of  the  Union.  As  far 
back  as  1851  the  Federal  Government  issued  5,000  bonds 
at  $1,000  each  to  the  State  of  Texas  in  connection  with 
certain  boundary  claims  advanced  by  that  State  which  had 
only  recently  gained  its  independence  from  Mexico  and, 
after  a  brief  national  existence  under  the  leadership  of  Gen. 
Sam.  Houston,  had  come  into  the  Union.  The  bonds  were 
under  date  of  January  1, 1851,  and  bore  coupons  payable  to 
the  State  of  Texas  or  bearer  with  interest  at  five  per  cent 
semi-annually,  and  "redeemable  after  the  31st  day  of  De- 
cember, 1864."  Each  bond  stated  on  its  face  that  the  debt 
was  authorized  by  act  of  Congress,  and  was  "transferable  on 
delivery."  The  Texas  legislature  authorized  the  State  con- 
troller of  public  accounts  to  take  charge  of  the  bonds  and 
deposit  them  in  the  State  treasury.  Most  of  the  bonds 
were  duly  endorsed  and  sold,  and  were  paid  on  presentation 
by  the  Federal  Government  prior  to  1860.  But  a  portion 
of  them  had  been  held  in  the  State  treasury  as  a  school  fund 
and  were  still  there  at  the  beginning  of  1861  when  the  Civil 

*  American  PciiHca,  Cooper  and  Fenton.    >  United  StaUs  Reports,  Wallace,  7. 
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War  broke  out.  Texas  seceded,  and  its  rebel  government 
decided  to  use  the  school  fund  bonds  in  support  of  the  war 
waged  by  the  Confederacy.  With  this  purpose  in  view  the 
bonds  to  the  number  of  135  were  sold  to  White  &  Chiles,  but 
none  of  them  were  endorsed  by  a  governor  of  the  State  as 
the  law  required.  The  Federal  Government  refused  to  pay 
the  bonds  thus  sold,  and  in  1867,  the  reconstructed  State 
brought  suit  against  White  &  Chiles  and  others  to  enjoin 
the  defendants  from  receiving  payment  on  the  bonds  from 
the  Federal  Government  and  asking  the  court  to  direct  the 
return  of  the  bonds  to  the  State. 

The  defence  set  up  that  Texas  had  no  authority  to  prose- 
cute the  suit  because  her  status  as  one  of  the  United  States 
had  been  changed,  meaning  of  course  that  the  State  had 
withdrawn  from  the  Union  and,  at  the  time  of  the  filing  of 
the  bill  of  complaint  in  the  suit,  had  not  been  reinstated. 
This  theory  of  the  defence  also  implied  that  Congress  had 
held  that  the  State  Government  was  provisional  only.  This 
implication  the  Supreme  Court  acknowledged  but  declared 
that,  while  the  relations  between  a  State  and  the  Union  may 
be  altered,  the  State  remains  a  State  and  its  obligations  in 
that  premise  remain  unimpaired.  The  opinion  of  the  court 
was  delivered  by  Chief  Justice  Chase.  In  regard  to  the 
withdrawal  of  a  State,  he  says: 

The  Union  of  the  States  never  was  a  purely  artificial  and  arbitrary  rela- 
tion. It  began  among  the  Colonies,  and  grew  out  of  common  origin, 
mutual  sympathies,  kindred  principles,  similar  interests  and  geographical 
relations.  It  was  confirmed  and  strengthened  by  the  necessities  of  war, 
and  received  definite  form  and  character  and  sanction  from  the  Articles  of 
Confederation.  By  these  the  Union  was  solemnly  declared  to  "be  per- 
petual." And  when  these  articles  were  found  to  be  inadequate  to  the 
exigencies  of  the  country,  the  Constitution  was  ordained  "to  form  a  more 
perfect  Union."  It  is  difficult  to  convey  the  idea  of  indissoluble  imity  more 
clearly  than  by  these  words.  What  can  be  indissoluble  if  a  perpetual 
Union,  made  more  perfect,  is  not? 

But  the  perpetuity  and  indissolubility  of  the  Union  by  no  means 
implies  the  loss  of  distinct  and  individual  existence,  or  of  the  right  of  self- 
government  by  the  States.  Under  the  Articles  of  Confederation  each  State 
retained  its  sovereignty,  freedom  and  independence,  and  every  power,  juria- 
diction  and  right  not  expressly  delegated  to  the  United  States.   Under  the 
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Constitution,  though  the  powers  of  the  States  were  much  restricted,  still, 
all  powers  not  delegated  to  the  United  States,  nor  prohibited  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people.  And  we  have 
already  had  occasion  to  remark  at  this  term,  that  "the  people  of  each 
State  compose  a  State,  having  its  own  government,  and  endowed  with  all 
the  functions  essential  to  separate  and  independent  existence,"  and  that 
"without  the  States  in  irnion,  there  could  be  no  such  political  body  as  the 
United  States."  ^  Not  only,  therefore,  can  there  be  no  loss  of  separate 
and  independent  autonomy  to  the  States,  through  their  union  under  the 
Constitution,  but  it  may  be  not  imreasonably  said  that  the  preservation 
of  the  States,  and  the  maintenance  of  their  governments,  are  as  much 
within  the  design  and  care  of  the  Constitution  as  the  preservation  of  the 
Union  and  the  maintenance  of  the  National  government.  The  Constitu- 
tion, in  all  its  provisions,  looks  to  an  indestructible  Union,  composed  of 
indestructible  States. 

The  chief  justice  said  that  Texas  had  entered  into  an 
indissoluble  union  as  complete^  as  perpetual  and  as  indis- 
soluble as  the  Union  between  the  original  States,  and  that 
her  ordinance  of  secession  was,  therefore,  absolutely  null  and 
"utterly  without  operation  in  law."  The  obligations  of  the 
State  and  of  its  citizens  were  held  to  have  remained  perfect 
and  unimpaired;  Texas  did  not  cease  to  be  a  State  nor 
her  citizens  to  be  citizens  of  the  Union,  for,  "if  this  were 
otherwise,  the  State  must  have  become  foreign,  and  her 
citizens  foreigners.  The  war  must  have  ceased  to  be  a  war 
for  the  suppression  of  rebellion,  and  must  have  become  a 
war  for  conquest  and  subjugation." 

Justice  Grier  vigorously  dissented  from  the  majority 
opinion,  asserting  that  whether  Texas  was  or  was  not  one  of 
the  United  States,  should  be  decided  as  a  political  fact,  not 
as  a  legal  fiction;  that  "this  court  is  bound  to  know  and 
notice  the  public  history  of  the  nation." 

"I  do  not  consider  myself  bound,"  says  Justice  Grier,  "to 
express  any  opinion  judicially  as  to  the  constitutional  right 
of  Texas  to  exercise  the  rights  and  privileges  of  a  State  of 
this  Union,  or  the  power  of  Congress  to  govern  her  as  a 
conquered  province,  to  subject  her  to  military  domination 
and  keep  her  in  pupilage.    I  can  only  submit  to  the  fact  as 

>  County  of  Lane  v.  The  State  of  Georgia,  supra  p.  76. 
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decided  by  the  political  position  of  the  government;  and  I 
am  not  disposed  to  join  in  any  essay  to  prove  Texas  to  be  a 
State  of  the  Union,  when  Congress  have  decided  that  she  is 
not.  It  is  a  question  of  fact,  I  repeat,  and  of  fact  only. 
Politically  J  Texas  is  not  a  State  in  this  Union.  Whether 
rightfully  out  of  it  or  not  is  a  question  not  before  this  Court." 

Justices  Swajme  and  Miller  agreed  with  Justice  Grier  as 
to  Texas'  incapacity  to  maintain  an  original  suit  before  the 
court,  but  concurred  with  the  majority  on  the  merits  of  the 
case. 

"The  question,  in  my  judgment,"  said  Justice  Swajme, 
*'is  one  in  relation  to  which  this  court  is  bound  by  the  action 
of  the  legislative  department  of  the  government." 

The  majority  opinion  of  the  court  sustained  the  con- 
stitutionality not  only  of  the  reconstruction  acts  of  Congress 
but  also  the  Emancipation  Proclamation  and  other  provi- 
sional acts  of  the  executive  and  legislative  branches.  In  the 
judgment  of  the  court  these  various  emergency  acts,  as  they 
may  well  be  termed,  were  justified  by  the  power  conferred 
by  the  Constitution  on  Congress  and  the  executive  to  sup- 
press insurrection  and  to  carry  on  war,  and  also  from  the 
obligation  of  the  United  States  to  guarantee  to  every  State 
a  republican  form  of  government. 

''In  the  exercise  of  the  power  conferred  by  the  guaranty 
clause,  as  in  the  exercise  of  every  other  constitutional  power, 
a  discretion  in  the  choice  of  means  is  necessarily  allowed," 
sajrs  the  chief  justice.  ''It  is  essential  only  that  the  means 
must  be  necessary  and  proper  for  carrying  into  execution  the 
power  conferred,  through  the  restoration  of  the  State  to  its 
constitutional  relations,  under  a  republican  form  of  govern- 
ment, and  that  no  acts  be  done,  and  no  authority  exerted, 
which  is  either  prohibited  or  unsanctioned  by  the  Con- 
stitution. .  .  .  But  the  power  to  carry  into  effect  the 
clause  of  guaranty  is  primarily  a  legislative  power,  and  re- 
sides in  Congress." 

The  various  proclamations  of  both  Lincoln  and  Johnson 
and  the  appointment  of  provisional  governors  were  regarded 
by  Congress  and  by  the  court  as  merely  provisional  ex- 
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pedients  and  the  power  thus  exercised  as  undoubtedly  de- 
rived from  the  constitutional  functions  as  connnander-in- 
chief. 

It  was  in  the  early  part  of  Grant's  administration,  too, 
that  the  legal  tender  cases  came  to  the  fore  and  inspired  the 
charge,  still  believed  by  many  it  would  appear,  that  the 
president  packed  the  court  to  secure  a  favorable  decision. 
In  Johnson's  administration  the  ;Qumber  of  justices  had  been 
reduced  from  nine  to  seven,  the  change  to  become  operative 
as  soon  as  the  reduction  should  be  accomplished  by  death 
or  retirement.  On  April  10,  1869,  however,  the  number  of 
justices  was  restored  by  statute  to  nine,  to  go  into  eflfect  on 
the  first  Monday  in  December.  In  that  month  Justice 
Wayne  died  and  Justice  Grier  resigned.  E.  R.  Hoar  of 
Massachusetts  and  Edwin  M.  Stanton,  the  former  Secretary 
of  War,  were  nominated  to  fill  the  vacancies.  Hoar  was  not 
confirmed  and  Stanton,  though  confirmed,  died  four  days 
later.  Before  these  new  vacancies  were  filled  the  court 
rendered  a  decision  on  the  Legal  Tender  Act  (February  7, 
1870)  in  Hepbxim  versus  Griswold  holding  that  act  to  be 
unconstitutional  as  impairing  the  obligation  of  contracts  and 
as  inconsistent  with  the  spirit  of  the  Constitution.  "We 
are  obliged  to  conclude,"  wrote  Chief  Justice  Chase  who  de- 
livered the  opinion  of  the  court,  'Hhat  an  act  making  mere 
promises  to  pay  dollars  a  legal  tender  in  payment  of  debts 
previously  contracted  is  not  a  means  appropriate,  plainly 
adapted,  really  calculated  to  carry  into  effect  any  express 
power,  vested  in  Congress."  On  the  day  the  decision  was 
handed  down  Grant  nominated  William  Strong  of  Penn- 
sylvania and  Joseph  P.  Bradley  of  New  Jersey  to  take  the 
places  of  Stanton  and  Hoar.  Both  nominations  were  con- 
firmed by  the  Senate.  Soon  after  the  new  justices  took 
their  seats.  Grant's  attorney-general  moved  (March  25, 
1870)  that  two  cases  involving  the  legal  tender  question 
which  had  been  passed  over,  should  be  taken  up  and  argued. 
These  cases  were  withdrawn,  however,  and  two  others  sub- 
sequently substituted.  The  latter  were  decided  in  May, 
1871,  but  the  opinions  were,  not  delivered  until  January  15, 
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1872.  The  decision  was  that  the  legal  tender  acts  were 
constitutional  as  applied  to  contracts  made  either  before  or 
after  those  acts  were  passed  by  Congress.  This  decision 
overruled  that  delivered  in  the  first  case  so  far  as  applied  to 
contracts  made  before  the  passage  of  the  acts.  Of  course 
Chief  Justice  Chase  dissented  and  with  him  Justices  Nelson, 
Clifford  and  Field.  Chase  intimated  that  the  court  had 
been  packed  to  accomplish  this  result.^  Others  professed  to 
believe  the  veiled  charge  but  it  appears  that  the  appoint- 
ment of  Strong  and  Bradley  had  been  determined  on  during 
the  week  before  the  Supreme  Court's  decision,  adverse  to  the 
constitutionality  of  the  Legal  Tender  Act  was  announced.^ 

It  is  unnecessary  for  the  present  to  follow  further  de- 
cisions of  the  Supreme  Court.  The  various  phases  of  the 
trust  and  monopoly  questions  will  be  touched  on  in  a  subse- 
quent section,  as  having  an  interest  of  their  own  and  coming 
nearer  home  to  the  reader  of  to-day.  This  chapter  would  be 
incomplete,  however,  if  it  did  not  tell  something  of  the  more 
intimate,  the  more  human  side  of  the  great  court.  It  has 
already  been  seen  how  Chief  Justice  Jay  and  his  associates 
sat  in  powdered  wigs  and  flowing  gowns  in  the  first  court 
room  of  the  old  New  York  Exchange.  The  first  change  in 
the  setting  of  the  court  was  made  in  1791  when  it  removed 
to  Philadelphia  where  it  sat  for  the  next  ten  years  in  the 
South  Chamber  of  the  old  City  Hall  at  Fifth  and  Chestnut 
Streets.  Up  one  flight  of  stairs  it  was  necessary  for  the 
justices  and  lawyers  and  spectators  to  walk.  In  1801  the 
court  along  with  the  other  branches  of  the  Federal  Govern- 
ment migrated  to  Washington  which  at  that  time  was  little 
more  than  a  town  on  paper,  a  city  made  to  order  as  it  were. 
The  executive  mansion  and  the  capitol  were  there  and  a  few 
straggling  houses,  but  little  else.  A  room  in  the  basement  of 
the  capitol  building  which  John  Randolph  sarcastically  re- 
ferred to  as  the  "cave  of  Trophonius"  was  assigned  to  the 
Supreme  Court  for  its  sittings.  This  room  was  later  utilized 
for  the  law  library  of  Congress.'    Here  John  Marshall  came 

»  History  of  the  United  States,  James  Ford  Rhodes,  Vol.  VI.  « Jbid. 
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and  here  were  delivered  the  great  constitutional  decisions 
that  have  made  his  fame  and  that  have  consolidated  and 
harmonized  and  preserved  our  constitutional  institutions; 
here  the  veneralble  Roger  Taney  vindicated  in  advance  with 
his  wisdom  the  ultimate  stem  censure  of  the  Dred  Scott 
decision;  here  the  able  and  patriotic  justices  of  the  Sixties, 
whether  from  the  South  or  the  North,  maintained  the  honor 
and  the  integrity  of  the  court  amid  the  wild  passions  of  civil 
strife  and  bloodshed.  Indeed  a  basement  room  consecrated 
to  all  that  was  lofty  and  wise,  and  free  from  the  human 
passions  and  discord  which  engender  injustice  I  The  bul- 
wark of  the  nation,  the  honor  of  the  nation  and  the  greatest 
achievement  of  a  free  people! 

When  the  new  wing  of  the  capitol  was  built  and  the  Senate 
took  up  its  quarters  there,  the  Supreme  Court  took  posses- 
sion of  the  vacated  Senate  chamber.  There  the  court  has 
sat  continuously  since. 

There  have  been  eight  chief  justices  in  a  period  of  more 
than  120  years:  Jay,  Ellsworth,  Marshall,  Taney,  Samuel 
P.  Chase,  Morrison  R.  Waite,  Melville  W.  Fuller  and  Ed- 
ward D.  White.  Jay  and  Ellsworth  were  appointed  by 
Washington,  Marshall  by  John  Adams,  Taney  by  Andrew 
Jackson,  Chase  by  President  Lincoln,  Waite  by  Grant, 
Fuller  by  Cleveland  and  White  by  President  Taft.  The 
last  named  appointment  is  the  only  instance  in  the  history  of 
the  court  of  an  associate  justice  being  elevated  to  the  high- 
est position.  It  is  true  that  Washington  nominated  Associate 
Justice  William  Cushing  to  succeed  Jay  but  strange  to  say 
Cushing,  for  reasons  best  known  to  himself,  declined,  pre- 
ferring to  remain  an  associate  justice. 

Of  aU  the  presidents,  Taft  has  made  the  greatest  number 
of  appointments  to  the  Supreme  Court  bench,  if,  of  course, 
Washington  is  excepted  in  his  original  appointments.  The 
elevation  of  Justice  White  was  a  graceful  act  and  one  which 
met  the  approval  of  the  entire  nation.  White  was  a  demo- 
crat and  moreover  a  Confederate  veteran.  The  Senate  con- 
firmed his  nomination  in  fifteen  minutes  after  the  appoint- 
ment was  received.    There  was  only  one  jarring  note  and 
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that  was  when  Senator  Heyburn  of  Idaho  rose  to  state  his 
conviction  that  a  chief  justice  should  not  come  from  the 
court  because  it  engendered  in  his  opinion  an  undesirable 
element  of  ambition  on  the  highest  bench.  He  eulogized 
White  nevertheless  and  did  not  oppose  his  confirmation. 
The  same  day  (December  12,  1910)  on  which  Justice  White 
was  appointed,  the  President  sent  to  the  Senate  the  names 
of  Joseph  R.  Lamar  of  Greorgia  and  Willis  Van  Devanter,  of 
Wyoming,  to  take  the  places  made  vacant  by  Justice  White 
and  Justice  Moody,  the  latter  having  retired  because  of  ill 
health.  President  Taft  had  already  made  two  appoint- 
ments to  the  Supreme  bench,  Horace  H.  Lurton  of  Tennessee 
to  succeed  Justice  Peckham  and  Charles  E.  Hughes  of  New 
York  to  succeed  Justice  Brewer.  The  death  (October  14, 
1911)  of  Justice  Harlan,  the  Dissenter,  as  he  came  to  be 
known  because  of  his  several  dissenting  opinions,  notably  in 
the  famous  Standard  Oil  and  American  Tobacco  "rule  of 
reason"  decisions,  imposed  the  necessity  of  a  sixth  appoint- 
ment. This  vacancy  was  filled  by  the  appointment  of 
Chancellor  Mahlon  Pitney,  of  New  Jersey,  who  was  con- 
firmed by  the  Senate,  after  a  fight  of  several  weeks,  on  the 
thirteenth  (13th)  of  March,  1912. 

Chief  Justice  Edward  Douglass  White  was  bom  in  the 
Parish  of  Lafourche,  La.,  on  the  third  of  November,  1845, 
and  was,  therefore,  well  on  toward  his  sixty-sixth  birthday 
when  elevated  to  the  chief  justiceship.  He  came  of  a  Roman 
Catholic  family,  and  was  educated  at  Mount  St.  Mary's, 
Md.,  Georgetown  University  and  at  a  Jesuit  college  in  his 
native  state.  His  father  was  governor  of  Tennessee  in  the 
middle  Thirties.  Young  White  was  only  sixteen  years  old 
when  the  Civil  War  broke  out  but  he  at  once  left  college  and 
enlisted  from  Louisiana  in  the  Confederate  army.  He  was 
on  the  stafif  of  Gen.  Beall  when  discharged.  After  the  war 
White  studied  law  in  the  offices  of  Edward  Bermudez  and 
was  admitted  to  practice  at  the  early  age  of  twenty-three. 
He  became  active  politically  and  in  1874  was  elected  to  the 
Louisiana  Senate.  He  opposed  the  corrupt  machine  at 
New  Orleans  early  and  late  and  was  prominent  in  the  anti- 
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lottery  agitations.  From  1878  to  1880  he  was  an  associate 
justice  of  the  Louisiana  Supreme  Court  and  eight  years  later 
was  chosen  to  represent  his  State  in  the  United  States 
Senate  which  position  he  was  holding  when  President  Cleve- 
land appointed  him  associate  justice  of  the  United  States 
Supreme  Court.  He  was  the  first  Roman  Catholic  to  sit  in 
the  Supreme  Court  since  Chief  Justice  Taney's  death  and 
the  only  Confederate  veteran  who  has  thus  been  honored 
with  the  exception  of  Justice  Lamar.  The  fact  that  White 
was  a  Catholic,  a  Democrat  and  a  Confederate  veteran  did 
not  prevent  him  from  being,  not  only  promptly  confirmed 
by  the  Senate,  but  spoken  of  by  all  in  the  highest  terms.  A 
metropolitan  newspaper  had  this  to  say: 

Chief  Justice  White  is  distinguished  by  his  intellectual  power  and  keen 
sense  of  analysis.  He  is  as  commanding  mentally  as  he  is  physically, 
as  broad-minded  as  he  is  broadnshouldered.  A  peculiar  personal  mag- 
netism accompanying  the  easy  grace  and  charm  of  manner  of  a  Southern 
gentleman  can  scarcely  be  subdued  by  his  judicial  robes,  even  though  he 
is  neither  a  Southerner  nor  a  Democrat  when  he  sits  on  the  bench  as  im- 
partial Edward  Douglass  White  searching  for  the  truth  with  a  mind  that 
penetrates  to  the  vital  point  at  issue.  No  partiality  because  of  birth, 
religion,  political  belief  or  support  of  the  Confederacy  has  affected  his 
views  as  an  Associate  Justice  and  the  many  opinions  which  he  has  written 
for  the  Court.  The  general  public  approval  which  his  appointment  meets 
with  indicates  that  similar  conduct  is  expected  in  the  position  in  which  his 
powerful  mental  vigor  will  affect  the  Justices  under  him  to  a  greater  or  less 
extent.^ 

Chief  Justice  White's  opinions  are  noted  for  the  purity 
and  vigor  of  thek  literary  composition  and  the  clarity  and 
persuasiveness  of  their  logic.  Prior  to  his  promotion,  his 
best  known  work  was  displayed  in  his  dissenting  opinions 
in  the  Northern  Securities  and  income  tax  cases.  It  was 
soon  after  his  accession  to  the  chief  justiceship  that  he  de- 
livered the  famous  ''rule  of  reason"  opinions  in  the  Stand- 
ard Oil  and  American  Tobacco  cases. 

The  veteran  of  the  Supreme  Bench  as  at  present  (1912) 
constituted  is  Associate  Justice  Oliver  Wendell  Holmes, 
the  son  of  the  genial  Philosopher  of  the  Breakfast  Table. 

*  New  York  Sun. 
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He  has  not  served  as  long  as  either  Chief  Justice  White  or 
Justice  McKenna,  but  he  is  the  senior  of  the  former  in  age 
by  four  years  and  of  the  latter  by  two.  Justice  Holmes 
was  born  in  Boston  on  the  eighth  of  March,  1841,  and  was 
educated  in  the  schools  of  the  Hub.  At  the  age  of  twenty 
he  graduated  from  Harvard  and  was  his  class  poet.  His 
muse  was  rudely  interrupted  by  the  first  guns  of  the  Civil 
War  and  he  enlisted  in  the  20th  Massachusetts  Volunteers 
and  was  soon  commissioned  lieutenant.  Twice  wounded, 
at  Balls  Bluff,  Va.,  and  at  Antietam,  Lieut.  Holmes'  gal- 
lantry was  rewarded  in  1863  with  a  lieutenant  colonelcy. 
He  subsequently  served  as  aide  de  camp  on  the  staff  of  Gen. 
Horatio  G.  Wright  and  was  mustered  out  on  the  seventeenth 
of  July,  1864,  with  the  rank  of  captain.  Returning  to  Boston 
young  Holmes  began  the  study  of  law  and  two  years  later 
graduated  from  the  Harvard  Law  School.  The  following  year 
(1867)  he  was  admitted  to  the  Boston  bar  and  in  1870-71 
he  was  teaching  constitutional  law  at  his  alma  mater  and 
at  intervals  lectxu-ed  on  the  common  law  at  the  Lowell 
Institute.  In  1882-83  Holmes  was  made  professor  of  law 
at  Harvard  and  while  teaching  in  that  capacity  was  elected 
a  justice  of  the  Supreme  Court  of  Massachusetts,  serving 
thus  until  chosen  chief  justice  of  that  court  in  1899.  He 
was  honored  with  an  LL.D.  from  Yale  in  1886  and  with  the 
same  degree  from  Harvard  in  1895.  President  Roosevelt 
appointed  Justice  Holmes  to  the  Supreme  Court  bench 
in  1902.  Other  interests  than  the  dispensing  of  justice  have 
claimed  his  attention.  He  is  a  member  of  the  Massachu- 
setts Historical  Society  and  a  fellow  of  the  American  Acad- 
emy of  Arts  and  Sciences.  He  is  also  the  editor  of  Kent's 
Commentaries  and  author  of  "  The  Common  Law."  Justice 
Holmes  is  eligible  for  retirement  during  the  present  year 
(1912). 

Joseph  McKenna  is  Justice  Holmes'  junior  by  more  than 
two  years  and  is  therefore  eligible  for  retirement  on  full  pay 
in  1914.  He  was  bom  in  Philadelphia,  Pa.,  on  the  tenth  of 
August,  1843,  and  was  educated  at  St.  Joseph  College. 
With  his  parents,  young  McKenna  removed  to  Benicia,  Cal., 
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in  1855  and  resumed  his  studies  in  the  public  schools  in 
that  place  and  at  the  Benicia  Collegiate  Institute  from  which 
he  graduated  in  1865.  He  studied  law  in  that  institution 
with  Prof.  Abbott  and  was  admitted  to  practice  the  same 
year  as  his  graduation.  In  1866-68  he  was  district  attorney 
of  Solano  County;  in  1875-76  he  was  a  member  of  the 
California  Legislature,  and  from  1885  to  1893  represented 
his  district  in  Congress.  In  the  latter  year  he  was  appointed 
judge  of  the  United  States  Circuit  Court  by  President  Har- 
rison. Three  years  later  President  McKinley  appointed  him 
attorney-general  which  portfolio  he  was  holding  when  ap- 
pointed by  the  same  president  an  associate  justice  of  the 
United  States  Supreme  Coxjrt  (December  16,  1897)  to  suc- 
ceed Justice  Field.  He  took  his  seat  on  the  bench  on  the 
twenty-sixth  of  January,  1898. 

Justice  William  Rufus  Day  was  appointed  to  the  United 
States  Supreme  Court  by  President  Roosevelt  in  1903.  Prior 
to  that  time  he  was  best  known  as  John  Sherman's  successor 
as  Secretary  of  State  in  President  McKinley's  cabinet,  and 
as  president  of  the  conmiission  which  negotiated  the  treaty 
of  peace  with  Spain  signed  on  the  tenth  of  December,  1898. 
Justice  Day  was  born  at  Ravenna,  0.,  on  the  seventeenth 
of  April,  1849,  the  son,  the  grandson  and  great-grandson  of 
judges.  His  great-grandfather  was  Zepheniah  Swift,  chief 
justice  of  Connecticut  and  author  of  "  Swift's  Digest."  Day 
graduated  from  the  University  of  Michigan  in  1870  and 
read  law  in  the  office  of  Judge  Robinson  at  Ravenna.  In 
1871-72  he  attended  the  University  of  Michigan  Law  School 
and  was  admitted  to  practice  in  the  latter  year  at  Canton, 
0.,  the  home  of  President  McKinley.  In  1886  he  was 
judge  of  the  Coxjrt  of  Common  Pleas  of  the  9th  judicial 
district.  Three  years  later  President  Harrison  offered  him  a 
district  judgeship  but  he  declined,  not,  however,  until 
after  the  Senate  had  confirmed  his  appointment.  He  was 
Assistant  Secretary  of  State  under  John  Sherman  and  suc- 
ceeded the  latter  on  the  twenty-eighth  of  April,  1898. 

Horace  Harmon  Lurton,  one  of  the  several  associate 
justices  of  the  United  States  Supreme  Court  appointed  by 
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President  Taft,  was  bom  at  Newport,  Ky.,  on  the  twenty- 
sixth  of  Februajy,  1844.  He  was  graduated  from  Cumber- 
land University  at  Lebanon,  Tenn.,  in  1867,  and  the  same 
year  began  the  practice  of  law  at  Clarksville,  Tenn.  In 
1875-77  he  was  chancellor  of  the  Sixth  Chancery  Division 
of  Tennessee,  and  in  1886-93  was  justice  of  the  Tennessee 
Supreme  Court.  In  the  latter  year  he  became  chief  justice 
of  that  court,  and  later  in  the  same  year  was  appointed  judge 
of  the  United  States  Circuit  Court  of  the  Sixth  Circuit. 

Joseph  Rucker  Lamar,  like  Chief  Justice  White,  is  a 
Confederate  veteran.  He  and  Justice  Van  Devanter,  both 
appointees  of  President  Taft,  were  sworn  in  as  associate 
justices  of  the  United  States  Supreme  Court  on  the  same  day 
(January  3,  1911).  Justice  Lamar  was  bom  at  Ruckers- 
ville,  Ga.,  on  the  fourteenth  of  October,  1857.  He  received 
his  education  at  the  University  of  Georgia,  Washington  and 
Lee  University  and  at  Bethany  College.  He  began  the 
practice  of  law  at  Augusta,  Ga.,  in  1879,  and  in  1886-89  was 
a  member  of  the  Georgia  House  of  Representatives.  In 
1895,  Justice  Lamar  was  commissioned  to  codify  the  laws  of 
Georgia,  and  eight  years  later  became  chief  justice  of  the 
Supreme  Court  of  his  State.  He  is  a  cousin  of  former  Justice 
Lucius  Q.  C.  Lamar  of  the  United  States  Supreme  Court. 

Justice  Willis  Van  Devanter  was  bom  at  Marion,  Ind., 
on  the  seventeenth  of  April,  1859,  and  after  studying  at  De 
Pauw  University  from  1875  to  1878  he  began  the  practice 
of  law  in  his  native  town.  In  1884  he  removed  to  Cheyenne, 
Wyo.,  and  two  years  later  was  commissioned  to  revise  the 
Wyoming  statutes.  He  was  city  attorney  of  Cheyenne 
in  1887-88  and  in  the  latter  year  was  elected  to  the  Ter- 
ritorial Legislature.  In  1889-90,  he  was  chief  justice  of  the 
Wyoming  Supreme  Court,  1897-1903,  he  was  assistant 
attorney-general  of  the  United  States  and  on  the  eighteenth 
of  Febmary,  1903,  was  appointed  judge  of  the  United  States 
Circuit  Court,  Eighth  Circuit. 

Justice  Charles  Evans  Hughes  is  the  youngest  member  of 
the  Supreme  Court  bench.  He  was  only  forty-eight  when 
appointed  by  President  Taft  in  April,  1910.    He  took  his 
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seat  on  the  tenth  of  October  of  that  year.  Justice  Hughes 
was  born  at  Glens  Falls,  N.  Y.,  on  the  eleventh  of  April, 
1862,  the  son  of  a  Baptist  clergyman.  He  graduated  from 
Brown  University  in  1881  and  for  a  time  taught  in  the  Dela- 
ware Academy  at  Delhi,  N.  Y.  He  studied  law  at  the 
Columbia  Law  School,  graduating  in  1884.  He  was  ad- 
mitted to  the  bar  in  New  York  City  the  same  year  and 
practiced  there  until  1891  when  he  accepted  a  professor- 
ship in  the  Cornell  University  Law  School. 

He  returned  to  New  York  after  two  years  and  resumed  his 
practice  though  continuing  to  lecture  both  at  Cornell  and 
at  the  New  York  Law  School.  In  1905,  Justice  Hughes  was 
appointed  counsel  for  the  Armstrong  Committee  created 
by  the  New  York  State  Legislature  to  investigate  life  in- 
surance abuses.  His  work  in  connection  with  this  committee 
at  once  put  him  prominently  before  the  public  pnd  made  him 
the  logical  RepubUcan  candidate  for  governor  of  New  York 
in  the  campa:ign  of  1906.  He  was  elected,  and  two  years 
later  re-elected.  He  resigned  in  1910  when  appointed  to 
the  Supreme  Court.  As  governor  he  secured  the  passage 
of  laws  prohibiting  race-track  gambling  and  was  successful 
in  getting  through  a  law  creating  the  Public  Service  Com- 
missions. 

There  is  no  distinction  between  the  oaths  taken  by  a 
chief  justice  and  by  an  associate  justice.  Each  new  ap- 
pointee must  take  two  oaths,  the  first  in  chambers  called 
the  oath  of  allegiance,  reading  as  follows: 

I,  do  solemnly  swear  that  I  will  support  and  defend  the 

Constitution  of  the  United  States  against  all  enemies,  foreign  and  domestic; 
that  I  will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  ob- 
ligation freely,  without  any  mental  reservation  or  purpose  of  evasion,  and 
that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on  which 
I  am  about  to  enter.    So  help  me  God. 

The  second,  or  judicial  oath  as  it  is  called,  is  taken  in 
open  court.    It  reads: 

I,  do  solenmly  swear  that  I  will  administer  justice  without 

respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and  that 
I  will  faithfully  and  impartially  didcbarge  and  perform  all  the  duties  in- 
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cumbent  on  me  as  (Chief  Justice  or  Associate  Justice  as  the  case  may  be) 
of  the  United  States  according  to  the  best  of  my  abilities  and  understand- 
ing, agreeably  to  the  Constitution  and  laws  of  the  United  States.  So 
help  me  God. 

THE  UNITED  STATES  SUPREME  COURT,  1789-1912 

The  Chief  Justices 

John  Jay 1789-1796 

Oliver  Ellsworth 1796-1799 

John  MarshaU 1801-1835 

Roger  Brooke  Taney 1836-1864 

Samuel  Portland  Chase 1864r-1873 

Morrison  Remick  Waite 1874-1888 

MelviUe  Weston  Fuller 1888-1910 

Edward  Douglass  White 1910- 

The  Associate  Justices 

John  Rutledge 1789-1791 

WiUiam  Cushing 1789-1810 

James  Wilson 1789-1798 

John  Blair 1789-1796 

Robert  Hanson  Harrison 1789-1790 

James  Iredell 1790-1799 

Thomas  Johnson 1791-1793 

WiUiam  Paterson 1793-1806 

Samuel  Chase 1796-1811 

Bushrod  Washmgton 1798-1829 

Alfred  Moore 1799-1804 

William  Johnson 1804r-1834 

Henry  B.  Livingston 1806-1823 

Thomas  Todd 1807-1826 

Gabriel  Duval 1811-1836 

Joseph  Story 1811-1845 

Smith  Thompson 1823-1843 

Robert  Trimble 1826-1826 

John  McLean 1829-1861 

Henry  Baldwin 1830-1846 

James  M.  Wayne 1835-1867 

Philip  P.  Barbour 1836-1841 

John  Catron 1837-1865 

John  McKinley 1837-1852 

Peter  V.  Daniel 1841-1860 

Samuel  Nelson 1845-1872 
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Levi  Woodbury 1845-1851 

Robert  C.  Grier 1846-1870 

Benjamin  R.  Curtis 1851-1867 

John  A.  Campbell 1853-1861 

Nathan  Clifford 1858-1881 

Noah  H.  Swayne 1862-1881 

Samuel  F.  MiUer 1862-1890 

David  DaviB 1862-1877 

Stephen  J.  Field 1863-1897 

WiUiam  Strong 1870-1880 

Joseph  P.  Bradley 1870-1892 

Ward  Hunt 1873-1882 

John  M.  Harlan 1877-1911 

William  B.  Woods 1880-1887 

Stanley  Matthews 1881-1889 

Horace  Gray 1881-1902 

Samuel  Blatchford 1882-1893 

Lucius  Q.  C.  Lamar 1888-1893 

David  J.  Brewer 1889-1910 

Henry  B.  Brown 1890-1906 

George  Shh^,  Jr 1892-1903 

Howell  E.  Jackson 1893-1895 

Edward  D.  White 1894-1910 

Rufus  W.  Peckham 1895-1909 

Joseph  McKenna 1898- 

Oliver  W.  Hohnes 1902- 

William  R.  Day 1903- 

William  H.  Moody 1906-1910 

Horace  H.  Lurton 1910- 

Charles  E.  Hughes 1910- 

Joseph  R.  Lamar 1910- 

Willis  L.  Van  Devanter 1910- 

Mahlon  Pitney 1912- 


CHAPTER  V 

UNITED    STATES    CIRCUIT    COUBT    OP    APPEALS    AND    UNITED 

STATES  CIRCUIT  COUBT  (Abolished) 

We  have  seen  the  development  of  the  United  States  Su- 
preme Court  from  the  early  years  when,  often,  there  were 
no  cases  on  the  docket,  to  the  time  when  its  docket  became 
crowded  and  when  in  many  cases  the  whole  country  waited 
with  almost  breathless  expectancy  the  court's  dicta  of  far- 
reaching  influence  and  importance.  Under  the  provisions 
made  for  the  appeal  of  cases  from  the  inferior  tribunals, 
the  growth  of  Federal  court  procedure  has  more  than  kept 
pace  with  the  increase  in  population  and  with  the  develop- 
ment of  closer  relations  between  the  States.  During  the 
twenty  years  following  the  close  of  the  Civil  War  it  became 
apparent  that  the  court's  docket  was  assuming  proportions 
threatening  indeed  to  the  reasonable  and  due  despatch 
of  important  cases.  Not  a  little  hardship  was  experienced 
by  litigants  whose  cases  were  of  such  a  nature  that  they  could 
not  be  advanced  for  hearing  except  as  a  last  resort  on  the 
plea  that  they  had  been  frequently  passed  over  in  behalf 
of  cases  which  had  been  deemed  of  greater  pubhc  importance. 
Thus  all  classes  of  litigation  suffered  much  inconvenience, 
and  discontent  and  impatience  were  shown  by  coxirt,  coun- 
sel and  litigants  alike. 

To  relieve  the  rapidly  increasing  congestion  of  court 
business,  Congress,  on  the  third  of  March,  1891,  passed  an 
act  to  create  intermediate  tribunals  of  appellate  jurisdiction 
to  which  the  name  of  United  States  Circuit  Court  of  Appeals 
was  given.  The  original  biU  as  proposed  in  the  House  of 
Representatives  provided  not  only  for  the  abolishment 
of  the  Circuit  Courts  and  the  assignment  of  all  original 
jurisdiction  to  the  District  Court  but  it  provided  that  a 
large  part  of  the  Supreme  Court  docket  should  be  turned  over 
74 
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for  disposal  by  the  newly  created  appellate  tribunals.  At 
this  time  there  were  more  than  1700  cases  awaiting  dis- 
position on  the  highest  court's  docket  and  it  was  estimated 
that  four  years'  work  applied  to  these  cases  exclusively 
would  be  necessary  to  dispose  of  them.  A  joint  conference 
in  the  Senate  and  House,  however,  resulted  in  none  of  these 
thingSi  and  the  bill  passed  creating  the  courts  as  they  are 
now.  Many  ingenious  suggestions  were  introduced  during 
the  debate.  Representative  Breckinridge,  of  Kentucky, 
thought  there  was  no  need  of  either  Circuit  Courts  or  Cir- 
cuit Courts  of  Appeals.  What  he  would  have  was  an  inter- 
mediate Appellate  Court  sitting  in  Washington  to  relieve  the 
Supreme  Court  directly  and  at  close  hand,  and  to  give  to  the 
District  Courts  all  original  jurisdiction  not  reserved  to  the 
highest  court  by  the  Constitution.  Circuit  Courts  he  would 
abolish,  and  he  prophetically  declared  if  the  Fifty-first 
Congress  didn't  do  it  some  future  Congress  would.  It  will 
be  seen  that  the  Sixty-first  Congress  has  done  so  (1910-1911). 
'  Neither  the  original  draft  of  the  House  bill  nor  the  altera- 
tions proposed  by  the  Senate  were  satisfactory  to  both 
branches  of  Congress.  The  original  bill  was  sent  to  the  Sen- 
ate in  1890.  Amendments  were  made  by  the  higher  chamber 
which  were  referred  to  the  House  Committee  on  the  Judiciary. 
That  Committee  reported  non-concurrence  with  the  Senate 
changes  and  asked  that  a  conference  be  arranged.  This 
was  done  and  the  result  of  the  conference  was  that  the  House 
receded.  The  conferees  of  the  House  were  Ezra  B.  Taylor 
and  L.  B.  Caswell,  and  those  of  the  Senate  were  William  M. 
Evarts,  George  F.  Hoar  and  James  L.  Pugh.  The  confer- 
ence report  as  read  in  the  House  states: 

The  effect  of  the  conference  is  to  require  the  appointment  of  nine  cir- 
cuit judges,  one  in  each  circuit,  instead  of  seventeen,  as  provided  in  the 
House  bill,  and  to  create  a  court  of  appeals  consisting  of  two  circuit  judges 
and  the  Chief  Justice  or  associate  justice  of  the  Supreme  Court  assigned 
to  the  circuit,  while  the  House  bill  relieved  the  justice  from  this  duty. 
The  circuit  courts  retain  ori^al  jurisdiction  for  the  trial  of  causes,  while 
the  House  bill  confines  original  trials  to  the  district  courts.  No  causes  now 
on  the  calendar  of  the  Supreme  Court  are  to  be  remanded  to  the  court  of 
appeals,  as  provided  for  in  the  House  bill. 
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Representative  Rogers  who,  for  several  years,  had  de- 
voted time  and  attention  to  judiciary  reform  voiced  the 
objections  of  many  to  the  bill  as  amended  by  the  Senate 
when  he  said  on  the  floor  of  the  House: 

A  vice  of  the  present  organiasation  of  the  Federal  judicial  system  is  that 
there  are  eight  circuit  judges  exercising  original  jurisdiction,  and  exclusive 
jurisdiction  almost,  over  the  great  domain  of  civil  litigatipn  of  all  classes 
and  kinds.  These  eight  circuit  judges  are  compelled,  in  the  discharge  of 
their  duties  to  gallop  all  over  the  country,  consuming  a  large  proportion  of 
their  time  in  travel.  To  illustrate,  take  the  eighth  circuit,  composed  of 
Nebraska,  Mmnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  and  North  and 
South  Dakota,  all  this  vast  domain,  extending  almost  from  the  Gulf  to 
Canada,  is  now  in  one  circuit,  presided  over  by  a  single  circuit  judge,  and 
of  course  his  time  is  very  largely  absorbed  in  travel,  while  his  duties  are 
discharged  by  the  district  judges. 

Now,  our  bill  sought  to  abolish  the  circuit  courts  as  courts  of  original 
jurisdiction  and  thereby  get  rid  of  this  evil,  and  confer  all  original  jurisdic- 
tion on  the  district  courts;  then  add  one  or  more  circuit  judges  to  each 
circuit,  and  organize  with  these  circuit  judges  one  circuit  court  of  appeals 
with  appellate  jurisdiction;  but  this  bill  intensifies  the  evil  by  assigning 
two  circuit  judges  to  each  circuit  to  do  the  same  kind  of  service,  and  gallop 
all  over  the  country  in  the  old  way.  To  illustrate  further  the  vice  of  this 
system,  I  think  I  speak  within  bounds  when  I  say  a^s  to  the  four  courts  in 
my  own  State  that  no  circuit  judge  or  associate  justice  of  the  Supreme 
Court  ever  in  his  life,  at  any  one  time,  spent  more  than  two  weeks  in  the 
State,  and  sometimes  they  do  not  go  there  for  one,  two  or  three  years. 
The  fact  is  that  the  whole  circuit  court  system  as  organized  now  and  as 
proposed  by  this  bill  is  vicious  and  a  failure. 

Representative  Rogers  declared  that  the  bill  gave  no 
relief  to  the  Supreme  Court,  which  was  its  primary  pmpose; 
on  the  contrary,  that  it  would  probably  increase  its  already 
over-burdened  docket.  The  bUl  would  also  make  the  Cir- 
cuit Courts  of  Appeals,  instead  of  organized,  stable  and 
independent  tribunals,  with  one  set  of  judges  each,  courts 
whose  judges  are  constantly  shifting  because  no  judge  can 
sit  in  any  cause  in  the  Circuit  Court  of  Appeals  wherein 
he  had  presided  in  the  court  below,  whether  circuit  or 
district.  Moreover,  he  contended,  it  converts  the  Supreme 
Court  into  an  appellate  court  to  try  not  capital  cases  only, 
but  criminal  cases  of  almost  every  class  except  misdemeanors 
of  the  lowest  grades. 
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"K  these  evils  were  corrected,"  he  said,  "I  would,  from  a 
sense  of  profound  duty,  even  at  the  sacrifice  of  parting 
company  with  my  political  associates^  support  and  vote  for 
this  measure." 

Indeed  there  is  reason  to  believe  that  opposition  to  a  bill 
of  any  description  which  gave  the  president  the  opportunity 
of  appointing  a  large  number  of  new  judges  was  interposed 
from  party  jealousy  rather  than  from  any  scruples  concern- 
ing the  measure  of  relief  granted  to  the  Supreme  Court. 
Because  of  the  acute  need  for  such  relief,  many  senators 
and  representatives  supported  the  bill  regardless  of  party 
affiliations,  and  others  because  they  thought  it  doubtful  if 
any  bill  would  go  through,  should  the  present  opportunity 
be  lost. 

The  bill  as  finally  passed  and  approved  by  the  president 
provided  for  appeals  from  the  District  and  Circuit  Courts 
direct  to  the  Supreme  Court  in  the  following  instances 
only:  (a)  Where  a  question  of  jurisdiction  is  raised;  (b) 
Final  decrees  in  prize  cases;  (c)  Cases  of  crime  punishable 
by  death;  (d)  Cases  involving  the  construction  or  applica- 
tion of  the  Constitution,  but  not  in  cases  involving  the  con- 
struction or  application  of  acts  of  Congress;  (e)  Cases  in 
which  the  constitutionality  (only)  of  any  law  of  the  United 
States,  or  the  vahdity  or  construction  of  a  treaty,  is  drawn 
into  question;  (f)  In  cases  in  which  the  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  Constitution.  The 
bill  gave  the  Court  of  Appeals  jurisdiction  to  review  decisions 
of  the  District  and  Circuit  Courts  in  all  other  cases,  and  pro- 
vided that  the  judgments  of  the  Court  of  Appeals  shall  be 
final  in  all  cases — (a)  in  which  the  jurisdiction  is  dependent 
upon  the  character  of  the  suitors  as  citizens  or  aliens;  (b) 
in  cases  arising  under  the  patent  laws;  (c)  in  cases  under  the 
revenue  laws;  (d)  in  cases  under  the  criminal  laws,  and  (e)  in 
admiralty  cases,  other  than  prize.  It  authorized  the  Court 
of  Appeals  to  certify  to  the  Supreme  Court  questions  of  law, 
and  the  latter  tribunal  to  review  the  whole  case  on  such 
certification.  It  authorized  the  Supreme  Ccurt  to  require 
the  Court  of  Appeals  to  send  up  for  consideration  any  case 
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pending  therein,  and  it  authorized  an  appeal  in  all  other 
cases  to  the  Supreme  Court  from  the  Court  of  Appeals  when 
the  matter  in  controversy  exceeded  $1,000, 

The  report  of  the  conference  committee  was  agreed  to 
after  the  debates,  and  the  speaker  and  vice  president  signed 
the  bill  after  which  it  was  sent  to  the  president  and  ap- 
proved (March  3,  1891). 

Strictly  speaking  the  United  States  Circuit  Courts  of 
Appeals  were  courts  without  judges  of  their  own.  There 
are  nine  of  these  tribunals,  one  in  each  of  the  nine  circuits 
into  which  the  country  is  divided,  and  any  circuit  or  dis- 
trict judge  is  eligible  to  sit.  The  act  creating  these  courts 
originally  provided  that  two  circuit  judges  and  a  Supreme 
Court  justice  shall  constitute  the  bench,  the  latter  to  be  the 
presiding  judge.  It  is  now  seldom,  however,  that  a  Supreme 
Court  justice  has  the  time  to  devote  to  the  lower  tribunal, 
and  in  his  absence  it  is  provided  that  three  circuit  judges 
may  sit,  in  which  event  the  senior  judge  presides.  It  is  of 
frequent  occurrence  that  at  least  one  district  judge  is  assigned 
to  sit  in  the  absence  of  a  circuit  judge,  and  it  has  happened, 
though  rarely,  that  three  district  judges  have  made  up  the 
Circuit  Court  of  Appeals  bench  in  a  sitting,  when  the  senior 
district  judge  presides.  Such  a  contingency  could  have 
been  caused  by  the  absence  of  the  circuit  judges  or  their 
disqualification  due  to  presiding  over  a  trial  of  the  cause  in 
the  Circuit  Court.  All  this  possible  intermixture  of  judicial 
duties  has  now  been  eliminated  by  the  abolition  of  the 
Circuit  Court  and  the  elevation  of  the  circuit  judges  to  be 
judges  of  the  Circuit  Courts  of  Appeals;  thus  giving  to  the 
intermediate  Appellate  Court  a  more  distinctive  character 
than  it  had  before.  Two  judges  in  the  absence  of  a  third 
may  constitute  a  quorum,  and  it  is  less  frequent  than  for- 
merly in  the  Second  Circuit  (New  York,  Vermont,  Connecti- 
cut) that  four  judges  sit  at  one  time.  There  were  that 
number  of  circuit  judges  in  New  York  when  the  Circuit 
Court  was  abolished  and  accordingly  that  number  became 
available  for  the  Circuit  Court  of  Appeals.  Most  of  the 
other  circuits  have  had  only  two  circuit  judges  but  an  addi- 
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tional  judge  may  be  provided  by  Congress  at  any  time 
when  the  need  becomes  apparent. 

The  nine  circuits  of  the  United  States  are  apportioned  as 
follows: 

First:      Rhode  Island,  Massachusetts,  New  Hampshire  and  Maine. 

Second:  New  York,  Vermont  and  Connecticut. 

Third:     Pennsylvania,  New  Jersey  and  Delaware. 

Faitrth:  Maryland,  Virginia,  West  Virginia,  North  Carolina  and  South 
Carolina. 

Fifth:      Georgia,  Florida,  Alabama,  Mississippi,  Louisiana  and  Texas. 

Sisclh:     Ohio,  Michigan,  Kentucky  and  Tennessee. 

Seventh:  Indiana,  Il]inoi3  and  Wisconsin. 

Eighth:  Colorado,  Nebraska,  Minnesota,  Iowa,  Missouri,  Kansas,  Arkan- 
sas, North  Dakota,  South  Dakota,  Wyoming,  Utah,  Oklahoma 
and  New  Mexico. 

Ninth:  California,  Oregon,  Nevada,  Idaho,  Washington,  Montana, 
Arizona  and  Territory  of  Alaska. 

The  Circuit  Court  of  Appeals  of  the  circuits  in  the  order 
named  above  hold  sessions  in  the  following  cities:  Boston, 
New  York,  Philadelphia,  Richmond,  New  Orleans,  Cin- 
cinnati, Chicago,  St.  Louis  and  San  Francisco.  Their  sit- 
tings are  not  confined  to  these  cities,  other  places  being 
available  as  each  court  itself  may  determine  in  its  discretion. 
The  first  sittings  of  these  courts,  after  the  passage  of  the 
act  creating  them,  were  held  on  the  third  Tuesday  in  June, 
1891.  The  act  provided  that  no  appeal,  whether  by  writ 
of  error  or  otherwise,  shall  be  allowed  from  any  District  Court 
to  the  Circuit  Courts,  and  no  appellate  jurisdiction  shall  be 
exercised  by  the  Circuit  Courts.  The  Circuit  Court  of  Ap- 
peals was  given  jurisdiction  to  review  causes  pending  in  the 
Circuit  Courts  at  the  time  of  its  creation,  although  such 
causes,  being  for  less  than  $5,000  were  not  previously  rever- 
sible in  any  court.  The  intermediate  appellate  courts  can- 
not be  required  by  act  of  Congress  to  certify  any  question  for 
review  by  the  Supreme  Court,  but  it  is  competent  for  the 
latter  to  require  by  writ  of  certiorari  or  otherwise  that 
causes  be  certified  to  it  for  its  review  and  determination 
with  the  same  power  and  authority  as  if  the  cause  had  been 
carried  by  appeal  or  writ  of  error  to  the  highest  court,  except 
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of  course  any  case  which  has  been  specifically  made  final 
in  the  Circuit  Court  of  Appeals.  Nevertheless  Section  6  of 
the  Act  of  March  3,  1891  provides  that  the  Supreme  Court 
may  require  the  Circuit  Court  of  Appeals  to  certify  to  it 
for  review  a  case  involving  the  exclusion  of  a  Chinese  mer- 
chant under  the  Chinese  Exclusion  Act,  it  being  regarded 
that  such  a  case  presents  a  question  of  importance  sufficient 
to  justify  the  highest  court  in  taking  that  action. 

The  Act  of  March  3,  1911,  abolishing  the  Circuit  Courts 
and,  to  a  certain  extent,  giving  a  new  status  to  the  Circuit 
Court  of  Appeals,  provides  that  the  latter  shall  consist  of 
three  circuit  judges  except  in  the  second,  seventh  and  eighth 
circuits  where  there  shall  be  four  circuit  judges,  and  in  the 
fourth  circuit,  two  circuit  judges.  The  salary  of  a  circuit 
judge  is  fixed  at  $7,000  a  year,  payable  monthly.  It  is 
provided  that  each  circuit  judge  shall  reside  within  his 
circuit.  District  judges  may  still  sit  in  the  Circuit  Court  of 
Appeals  in  the  absence  of  the  necessary  number  of  circuit 
judges.  Each  Circuit  Court  of  Appeals  has  a  clerk  who  may 
appoint,  with  the  court's  approval,  as  many  deputy  clerks 
as  the  court  may  deem  necessary.  The  act  provides  for 
terms  of  court  to  be  held  annually  in  each  circuit,  and, 
except  in  the  fifth  and  eighth  circuits,  such  terms  are  held 
in  the  same  cities  as  before  1911.  In  the  fifth  circuit,  besides 
New  Orleans,  it  is  specified  that  the  court  may  sit  in  Atlanta, 
Fort  Worth  and  Montgomery;  in  the  eighth  circuit,  besides 
St.  Louis,  in  Denver  and  Cheyenne.  The  old  act  only  speci- 
fied the  leading  city  in  each  circuit,  though  it  left  to  the 
court's  discretion  the  selection  of  any  other  cities  in  which 
it  might  be  deemed  desirable  to  hold  court.  Discretion  is 
still  left  to  the  courts  in  this  matter  provided  terms  of  court 
are  held  in  the  cities  designated  by  name. 

The  Circuit  Court,  which  had  been  in  existence  nearly 
123  years  when  abolished  in  1911,  was  established,  as  already 
noted  in  an  earlier  chapter,  by  the  original  Judiciary  Act 
of  1789.  The  Constitution  provided  for  inferior  Federal 
courts  but  left  to  Congress  the  determination  of  their  names 
and  character.    In  the  first  Judiciary  Act,  prepared  mainly 
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by  Oliver  Ellworth  of  Connecticut,  there  were  created  thir- 
teen districts  which  coincided  as  nearly  as  possible  with  the 
limits  of  the  states.  These  districts  were  grouped  into  three 
circuits — ^the  Eastern,  Middle  and  Southern.  No  circuit 
judgeships  were  created.  The  Federal  business  was  very 
light  because  the  state  courts  ''still  dealt  most  intimately 
with  individual  concerns."*  The  Circuit  Courts,  therefore, 
were  to  consist  of  any  two  justices  of  the  Supreme  Court 
and  the  district  judge  of  the  distrigt  m  which  the  court  sat. 
In  the  absence  of  one  Supreme  Court  justice,  a  district 
judge  might  sit  in  his  place.  Two  judges  constituted  a 
quorum.  For  many  years  the  chief  work  of  the  Supreme 
Court  justices  consisted  in  going  "on  circuit."  The  lack  of 
facilities  for  comfortable  and  rapid  travelling  made  the 
Circuit  Court  work  burdensome  at  all  times  and  often 
perilous  through  exposure  and  accident.  It  was  distasteful 
to  the  justices  from  the  outset.  It  is  said  that  the  exposure 
suffered  on  cu-cuit  was  one  of  the  contributory  causes  of 
the  death  of  Justice  Iredell  in  1799. 

The  first  Circuit  Court  was  held  in  New  York  City  on  the 
third  of  April,  1790,  Chief  Justice  Jay,  Justice  Cushing  and 
District  Judge  Duane  sitting.  A  charge  to  the  Grand  Jury 
was  delivered  by  Jay  in  which  he  "inculcated  the  principles 
of  morality  and  advised  submission  to  constitutional  au- 
thority." ^  Justices  Wilson  and  Blair  went  on  circuit  in  the 
Middle  Circuit,  and  Justices  Rutledge  and  Iredell  in  the 
Southern.  Practically  nothing  is  known  of  the  business 
transacted  in  these  early  Circuit  Courts. 

In  the  meantime,  Washington  conmiunicated  to  the  jus- 
tices his  desire  for  any  ideas  gained  on  circuit  looking  to  the 
improvement  of  judicial  conditions.  Chief  Justice  Jay 
frankly  replied  that  he  believed  there  was  an  incompatibility 
between  the  ofiices  of  justice  of  the  Supreme  Court  and 
judge  of  the  Circuit  Court  and,  in  his  opinion,  they  ought 
not  to  be  held  by  the  same  persons.'  Jay  also  stated  that 
the  assignment  of  Supreme  Court  justices  to  Circuit  Court 

^  History  of  (he  United  States,  James  Schouler,  Vol.  I. 

'  Carson,  History  of  the  Supreme  Court,  Vol.  I.  '  Ibid. 
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work  was  an  exercise  of  power  constitutionally  belonging  to 
the  president  and  Senate.  The  Constitution  did  not  pro- 
vide, he  said,  that  the  judges  of  the  inferior  courts  should  be 
appointed  "otherwise."  ^  Nothing  was  done  for  several 
years  except  that  Congress  gave  temporary  relief  in  John 
Adams's  administration,  and  in  a  few  instances  special  Cir- 
cuit Coiui;s  were  appointed.  In  the  meantime  the  work  of 
the  inferior  courts  increased  rapidly  and  the  districts  and  cir- 
cuits extended  into  the  gradually  acquired  territory  of  the 
Middle  and  Far  West. 

The  original  Judiciary  Act  provided  that  two  Circuit 
Courts  should  be  held  annually  in  each  district  of  the  three 
circuits  with  power  to  hold  special  sessions  for  the  trial  of 
criminal  causes  at  any  time  at  their  discretion  or  at  the  dis- 
cretion of  the  Supreme  Court.  At  first  the  jurisdiction  of 
the  Circuit  and  District  Courts  overlapped;  indeed,  it  was 
largely  a  matter  of  a  distinction  without  a  difference.  In 
Maine  and  Kentucky  the  District  Courts  were  given  all  the 
powers  of  the  Circuit  Court  with  the  right  of  direct  appeal 
to  the  Supreme  Court.  The  act  stated  that  "the  Circuit 
Courts  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all  suits  of  a  civil  nature,  at 
common  law,  or  in  equity,  exclusive  of  costs,  of  the  sum  or 
value  of  $500,  and  the  United  States  are  plaintiffs  or  peti- 
tioners; or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen 
of  the  State  where  the  suit  is  brought,  and  a  citizen  of  an- 
other State.  And  shall,"  continues  the  act,  "have  exclusive 
cognizance  of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  except  where  this  act  other- 
wise provides,  or  the  laws  of  the  United  States  shall  other- 
wise direct,  and  concurrent  jurisdiction  with  the  District 
Court,  of  the  crimes  and  offences  cognizable  therein.  But 
no  person  shall  be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action,  before  a  Circuit  or  District  Court.  And 
no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  an  inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  whereof  he  is  an 

^  Carson,  History  of  (he  Supreme  Court,  Vol.  I. 
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inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ;  nor  shall  any  District,  or  any  Circuit  Court, 
have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  which  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  assignment  had 
been  made,  except  in  cases  of  foreign  bills  of  exchange.  And 
the  Circuit  Courts  shall  also  have  appellate  jurisdiction  from 
the  District  Courts,  under  the  regulations  and  restrictions 
hereinafter  provided."  ^ 

It  is  thus  seen  that  the  Circuit  Courts  were  originally 
courts  of  intermediate  appeal  as  well  as  tribimals  with  orig- 
inal jurisdiction.  Final  decrees  and  judgments  in  civil 
actions  in  a  District  Coiurt,  when  the  matter  in  dispute  ex- 
ceeded the  sum  or  value  of  $50,  exclusive  of  costs,  could  be 
reviewed  in  the  Circuit  Court  of  the  same  district  upon  a  writ 
of  error  to  which  an  authenticated  transcript  of  the  record, 
assignment  of  errors,  prayer  for  reversal,  etc.,  were  ap- 
pended, signed  by  the  District  Court  judge  or  a  justice  of  the 
Supreme  Court,  at  least  twenty  days  notice  being  given  to 
the  adverse  party.  ^  This  appellate  jurisdiction  of  the  Cir- 
cuit Courts  continued  until  the  passage  of  the  Act  of  March  3, 
1891  (Act  creating  the  Circuit  Courts  of  Appeals)  which  elim- 
inated such  jurisdiction  in  all  cases.  The  Circuit  Court  was 
thus  left  one  of  the  branches  of  the  lower  courts  with  original 
jmisdiction  only  and  that  concmrent  in  a  measure  with  the 
jurisdiction  of  the  state  courts  and,  in  a  still  larger  meas- 
ure, concurrent  with  the  jurisdiction  of  the  District  Courts. 
It  soon  transpired  that  the  judges  of  the  latter  tribunals 
were  called  upon  to  do  most  of  the  work  of  the  criminal 
branches  of  the  Circuit  Courts  and  a  substantial  part  of  the 
civil  and  equity  branches.  With  the  elimination  of  its 
appellate  jurisdiction  the  Circuit  Court  could  with  difficulty 
be  distinguished  from  the  District  Court,  at  least  by  laymen. 
Though  there  were  differences  in  jmisdiction  these  were  of  a 
substance  rather  shadowy  than  real,  and  no  argument,  with 
any  show  of  reason,  has  been  advanced  why  either  court 

^  Section  11.  *  See  Section  22. 
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should  not  exercise  all  the  jurisdiction  of  the  other,  and  why 
a  merger  of  the  two  should  not  tend  to  simplify  court  pro- 
cedure. Congress  took  up  the  question  in  the  winter  of 
1910-11  and  devoted  a  large  amoimt  of  time  to  its  considera- 
tion. A  bill,  fathered  by  Representative  Moon  of  Penn- 
sylvania, abolishing  the  Circuit  Court  and  enlarging  the 
jurisdiction  of  the  District  Court  was  passed  on  the  third  of 
March,  1911.  The  act  went  into  effect  on  the  first  of  Janu- 
ary, 1912. 

The  history  of  the  Circuit  Court  is  not  without  interest 
as  a  chapter  in  the  history  of  the  nation.  It  was  little  more 
than  a  name  at  first,  though  of  very  serious  concern  to 
the  Supreme  Court  justices,  requiring  the  latter,  as  Justice 
Iredell  put  it,  to  lead  the  life  of  a  post-boy.  In  the  Act  of 
February  13,  1801,  the  number  of  associate  justices  of  the 
Supreme  Court  was  reduced  to  four  and  the  justices  relieved 
from  circuit  work.  Six  new  circuits  were  created,  each,  ex- 
cept the  sixth  circuit  in  Kentucky  and  Tennessee,  with  a 
chief  justice  and  two  assistant  judges,  the  total  judges  thus 
appointed  being  sixteen.  They  were  called  derisively  the 
''midnight  judges''  because  John  Adams  appointed  them  at 
nearly  the  last  hour  of  his  administration.^  The  act  was 
soon  repealed  at  the  instance  of  President  Jefferson,  ^  but  a 
new  act  was  passed  the  following  year  creating  six  circuits 
and  assigning  a  justice  of  the  Supreme  Court  permanently 
to  each  after  restoring  the  number  of  associate  justices  to 
five.  The  judicial  system  as  thus  esjbablished  continued  until 
the  close  of  Andrew  Johnson's  administration  except  that  the 
niunber  of  associate  justices  of  the  Supreme  Court  was  in- 
creased to  six  in  1807,  to  seven  in  1837  and  to  eight  in  1863. 

There  have  been  many  cases  of  national  interest  in  the 
Circuit  Courts,  more  particularly  in  the  latter  years  of  their 
existence.  Yet  the  early  years,  too,  were  of  interest.  It  was 
in  the  Circuit  Court  of  Virginia  sitting  in  Richmond  that 
Aaron  Burr,  at  one  time  vice  president  of  the  United  States 
and  a  United  States  Senator  from  New  York,  was  placed  on 
trial  for  treason  in  May,  1807.    Chief  Justice  Marshall  and 

^  A  History  of  the  American  Bar,  Charles  Warren.  '  n>id. 
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District  Judge  Griffin  held  the  court.  Brilliant  and  numer- 
ous eoimsel  appeared  for  both  the  defence  and  prosecution. 
Of  the  former  there  were  Edmund  Randolph  and  Charles 
Lee,  both  formerly  Attorney-General  of  the  United  States. 
Of  the  latter  were  Csesar  A.  Rodney,  Attorney-General  of 
the  United  States;  George  Hay,  a  son-in-law  of  President 
Monroe,  and  William  Wirt,  then  young  but  who  subsequently 
attained  great  distinction  in  his  profession.  He  became 
Attorney-General  of  the  United  States  in  1817.  Burr  himself 
directed  his  defense.  The  trial  lasted  for  five  months.  Burr 
was  acquitted  much  to  the  disgust  of  Jefferson  and  his  fol- 
lowers. The  acquittal  was  generally  attributed  to  Chief  Jus- 
tice Marshall's  charge  to  the  jiuy  in  which  he  enunciated  a 
definition  of  treason  in  the  cold  letter  of  the  law  and  free  from 
all  political  considerations.^  Jefferson  could  not  refrain  from 
writing  with  more  vigor  than  insight: 

The  scenes  which  have  been  ena^cted  at  Richmond  are  such  as  have 
never  before  been  exhibited  in  fuiy  country  where  all  regard  to  public 
character  has  not  yet  been  thrown  off.  They  are  equivalent  to  a  proclama- 
tion of  impunity  to  every  traitorous  combination  which  may  be  foimd  to 
destroy  the  Union.* 

Many  years  later  another  treason  case  fumi^ed  as  much 
excited  interest  as  the  Burr  trial.  That  was  the  case  of 
Jefferson  Davis,  the  vanquished  president  of  the  Confed- 
erate States.  Davis  was  captiu^  while  attempting  to 
reach  the  Florida  coast  with  a  view  to  escape  from  the  coun- 
try. He  was  imprisoned  in  Fortress  Monroe.  Not  only  had 
Davis  been  the  civil  head  of  the  rebellious  States,  but,  it 
was  strongly  suspected  for  a  time,  that  he  had  been  im- 
plicated in  the  Booth  conspiracy  which  culminated  in  the 
assassination  of  Lincoln.  An  indictment  for  treason  was 
f  oxmd  against  him  but  he  was  never  brought  to  trial  and  was 
subsequently  released  from  all  charges  by  President  John- 
son's general  amnesty.  Prior  to  that  he  had  been  enlarged 
on  heavy  bail.    One  of  his  bondsmen  was  Horace  Greely. 

1 A  History  cf  the  Ameriean  Bar,  Charles  Warren. 

*  Jefferson  to  WiUdnaoQ,  Sept.  20,  1807,  Writings  of  Jefferaon,  VoL  IX. 


86  Fedebal  Courts  and  Practicb 

In  more  recent  years,  particularly  in  the  New  York  Dis- 
tricty  the  Circuit  Court  has  had  cognizance  of  many  cases 
of  national  importance.  There  was  the  eighty  cent  gas  case, 
the  American  Tobacco  Company  case,  the  American  Sugar 
Refining  Company  cases,  civil  and  criminal, — ^the  numerous 
smuggling  and  undervaluation  cases,  and  others.  There 
were,  too,  in  other  districts  the  Standard  Oil  Company  case, 
the  United  States  Steel  Corporation  case,  the  Railroad  Re- 
bate cases,  the  Northern  Securities  and  Income  Tax  cases,  etc 

cmcurr  judges  of  the  united  states 

1  •  Le  Baron  B .  Colt,  R.1 1884 

WiUiam  L.  Putnam,  Me 1802 

William  Schofield,  Mass 1911 

2.  E.  Henry  Lacombe,  N.  Y 1887 

Alfred  C.  Coxe,  N.  Y 1902 

Henry  G.  Ward,  N.  Y 1907 

Walter  C.  Noyes,  Ct 1907 

Martin  A.  Knapp,  D.  C 1910 

3.  George  Gray,  Del 1899 

Joseph  Buflfington,  Pa. 1906 

Robert  W.  Archbald,  D,  C 1911 

4.  Nathan  Goflf,  W.  Va 1892 

Jeter  C.  Pritchard,  N.  C 1904 

5.  Don  A.  Pardee,  Ga 1881 

A.  P.  McCormick,  Tex 1892 

David  D.  Shelby,  Ala. 1899 

6.  Henry  F.  Severens,  Mich. 1900 

John  W.  Warrington,  Ohio 1909 

Loyall  E.  Enappen,  Mich 1910 

7.  Francis  E.  Baker,  Ind 1902 

William  H.  Seaman,  Wis 1905 

Christian  C.  Kohlsaat,  HI 1905 

Julian  W.  Mack,  D.  C 1911 

8.  Walter  H.  Sanborn,  Mum 1892 

William  C.  Hook,  Kan 1903 

John  Emmett  Garland,  D.  C 1911 

Walter  I.  Smith,  la. 1911 

Ehner  B.  Adams,  Mo 1905 

9.  William  B.  Gilbert,  Ore 1892 

Erskine  M.  Ross,  Cal 1895 

William  W.  Morrow,  Cal 1897 


CHAPTER  VI 

UNITED  STATES  DISTRICT  COURT 

In  the  Federal  judiciary  system  the  District  Courts  are 
the  only  tribimals  of  general  original  jurisdiction  with  the 
exception  of  those  special  courts  which  have  a  limited  origi- 
nal cognizance  such  as  the  Commerce  Court,  the  Court  of 
ClaimSy  certain  territorial  and  colonial  courts,  the  tribunals 
of  the  District  of  Columbia  and  of  course  the  Supreme  Court 
in  the  exercise  of  original  jiuisdiction  conferred  by  the  Con- 
stitution. As  in  the  case  of  the  Supreme  Court  and  the 
Circuit  Courts,  the  District  Courts  were  established  by  the 
Judiciary  Act  of  1789.  There  were  originally  only  thirteen 
districts,  coinciding  with  the  thirteen  original  States.  One 
judge  was  appointed  for  each  district.  Now  there  are 
seventy-eight  districts  and  provision  for  eighty-nine  district 
judges  (1912).  Except  in  California,  Alabama,  Illinois, 
Minnesota,  Nebraska,  New  Jersey  and  New  York,  each 
district  has  one  district  judge.  The  Southern  District  of 
New  York,  which  includes  New  York  City  except  Brooklyn, 
Richmond  and  Queens  boroughs,  has  four  district  judges; 
and  the  Northern  District  of  California,  the  Northern  Dis- 
trict of  Illinois  (embracing  Chicago),  the  District  of  Min- 
nesota, the  District  of  Nebraska,  the  Eastern  and  Western 
Districts  of  Pennsylvania  and  the  Western  District  of 
Washington  have  two  judges  each.  At  present  the  District 
of  Maryland  has  two  judges  but  the  Act  of  March  3,  1911, 
abolishing  the  Circuit  Courts  and  enlarging  the  jurisdiction 
of  the  District  Courts,  provides  that  whenever  a  vacancy 
occiKS  there  in  the  judgeship,  senior  in  commission,  it  shall 
not  be  filled.  Alabama  has  only  one  judge  to  do  the  work 
in  its  two  districts. 

.   The  salary  of  a  district  judge  is  $6,000  per  annum  payable 
in  monthly  installments.    The  judge  appoints  a  clerk  of  the 

87 


88  Federal  Courts  and  Practice 

court  unless  the  law  provides  otherwise  and  the  clerk  in  turn 
appoints  his  deputies  subject  to  the  judge's  approval.  A 
crier  of  the  court  is  also  appointed  though  in  most  cases  one 
or  other  of  the  deputy  clerks  acts  in  that  capacity.  The 
terms  of  court  are  largely  regulated  by  the  judge  himself  as  it 
is  recognized  that  he  is  in  the  best  position  to  gauge  the 
needs  of  his  district.  If  a  district  judge  is  unable  to  hold  a 
term  of  court  from  any  cause,  that  fact  is  certified  to  a  cir- 
cuit judge  of  the  circuit  of  which  the  district  is  a  part,  or  ip 
the  absence  of  the  circuit  judges,  to  the  associate  justice  of 
the  Supreme  Court  who  may  be  assigned  to  that  circuit, 
whereupon  the  circuit  judge  or  the  associate  justice,  as  the 
case  may  be,  holds  the  District  Court.  The  work  of  a  dis- 
trict judge  is  not  necessarily  confined  to  his  own  district. 
A  circuit  judge  or  the  associate  justice  may  in  case  of  need 
assign  him  to  hold  court  in  another  district  of  the  same  cir- 
cuit. Nor  is  the  work  of  a  district  judge  necessarily  restricted 
to  the  districts  of  the  circuit  in  which  his  own  district  is 
situated.  If  the  work  of  a  District  Court  in  another  circuit 
should  become  congested  the  chief  justice  of  the  Supreme 
Court  may  assign  a  district  judge  to  assist  the  regular  judge. 
Such  a  contingency  is  rare,  however.  It  will  thus  be  seen  that 
the  duties  of  the  district  judges  and  the  circuit  judges  are  not 
in  all  cases  strictly  distinctive  since  either  may  sit  in  the 
other's  courts  under  the  conditions  that  have  been  remarked. 
There  is  nevertheless  a  clearer  distinction  in  their  fimctions 
and  duties  than  existed  prior  to  the  abolition  of  the  Circuit 
Courts.  Before  that  event  a  district  judge  could  sit  in  the 
Circuit  Court  and  even  in  the  Circuit  Court  of  Appeals,  but 
a  circuit  judge  could  not  sit  in  the  District  Court. 

As  Courts  of  Admiralty  and  maritime  jurisdiction,  and  as 
Courts  of  Equity,  the  District  Coiu-ts  are  deemed  to  be  al- 
ways open  for  the  filing  of  any  pleading,  for  the  issuing  and 
returning  mesne  and  final  process,  and  for  making  and  direct- 
ing all  interlocutory  motions,  orders,  rules  and  other  pro- 
ceedings preparatory  to  the  hearing,  upon  their  merits, 
of  all  pending  causes.  Any  district  judge,  says  the  Act  of 
March  3,  1911,  may,  upon  reasonable  notice  to  the  parties, 
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make,  direct  and  award,  in  chambers  or  in  the  clerk's  office, 
and  in  vacation  as  well  as  in  term,  all  such  process,  com- 
missions, orders,  rules  and  other  prooeedmgs  whenever 
such  are  not  grantable  of  course,  according  to  the  rules 
and  practice  of  the  court. ^  Monthly  adjournments  are 
also  provided  for,  for  the  trial  of  criminal  causes,  when 
the  business  of  the  courts  requires  it  to  be  done,  in  order 
to  prevent  undue  delay  and  expense  in  the  disposition  of 
such  cases.'  In  districts  where  there  are  more  than  one 
district  judge  the  work  is  divided  and  assigned  by  agree- 
ment among  the  judges  themselves,  but  in  case  no  such 
agreement  can  be  reached  the  senior  circuit  judge  may  issue 
all  necessary  orders  for  a  division  of  the  work  and  the  as- 
signment of  cases  for  trial.  As  to  the  partiality  of  any  judge 
in  a  particular  cause  the  act  says  that  "whenever  a  party 
to  any  action  or  proceeding  civil  or  criminal,  shall  make 
and  file  an  affidavit  that  the  judge  before  whom  the  action 
or  proceeding  is  to  be  tried  or  heard  has  a  personal  bias  or 
prejudice  either  against  him  or  in  favor  of  any  opposite 
party  to  the  suit,  such  judge  shaU  proceed  no  further  therein, 
but  another  judge  shall  be  designated  to  hear  such  matter. 
Every  such  affidavit  shall  state  the  facts  and  the  reasons 
for  the  behef  that  such  bias  or  prejudice  exists,  and  shall  be 
filed  not  less  than  ten  days  before  the  beginning  of  the  term 
of  the  court,  or  good  cause  shall  be  shown  for  the  failure 
to  file  it  within  such  time.  No  party  shall  be  entitled  in  any 
case  to  file  more  than  one  such  affidavit ;  and  no  such  affidavit 
shall  be  filed  unless  accompanied  by  a  certificate  of  counsel 
of  record  that  such  affidavit  and  appUcation  are  made  in 
good  faith.  The  same  proceedings  shall  be  had  when  the  pre- 
siding judge  shall  file  with  the  clerk  of  the  court  a  certificate 
that  he  deems  himself  imable  for  any  reason  to  preside  with 
absolute  impartiahty  in  the  pending  suit  or  action."  ' 

Save  in  one  or  two  isolated  cases,  which  will  be  noted,  the 
jurisdiction  of  the  District  Court  is  exclusively  original,  and 
widely  comprehensive.  These  tribunals  have  original  juris- 
diction of  all  suits  of  a  civil  nature,  at. common  law  or  in 

^  Section  9.  *  Section  10.  *  Section  21. 
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equity,  brought  by  the  United  States  or  any  of  its  officers 
authorized  to  sue;  between  citizens  of  the  same  State  claim- 
ing lands  under  grant  from  different  States;  of  all  cases  where 
the  matter  in  controversy  exceeds  $3,000  exclusive  of  in- 
terest and  costs,  arising  (a)  under  the  Federal  Constitution, 
or  treaties  made  or  to  be  made,  (b)  between  citizens  of  differ- 
ent States,  and  (c)  between  citizens  of  a  State  and  foreign 
States,  citizens  or  subjects.  A  District  Court  does  not  have 
cognizance  of  any  suit,  except  upon  foreign  bills  of  exchange, 
to  recover  on  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  the 
instrument  is  payable  to  bearer  and  not  made  by  any  cor- 
poration, unless  the  suit  has  been  prosecuted  to  recover  on 
the  instrument  where  no  assignment  has  been  made. 

Of  all  crimes  and  offences  cognizable  under  the  Federal  au- 
thority and  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  where  the  common  law  is  competent  to 
give  it;  of  all  seizures  on  land  or  water  not  within  admiralty 
and  maritime  jurisdiction;  of  all  prizes  brought  into  the 
United  States,  and  of  all  proceedings  for  the  condemnation 
of  property  taken  as  prize,  the  District  Court  may  take  cog- 
nizance. They  also  have  jurisdiction  of  all  suits  arising  under 
any  law  relating  to  the  slave  trade  and  of  all  cases  arising 
under  any  law  providing  for  internal  revenue,  or  revenue 
from  imports  or  tonnage,  except  those  cases  arising  under  a 
law  providing  revenue  from  imports,  jurisdiction  of  which 
is  exercised  by  the  Court  of  Customs  Appeals. 

Beginning  with  section  six,  the  Act  of  March  3,  1911, 
in  all  additional  cases,  confers  jurisdiction  on  the  District 
Courts  as  follows: 

Sixth.  Of  all  cases  arising  under  the  postal  laws. 

Seventh.  Of  all  suits  at  law  or  in  equity  arising  under  the  patent,  the 
copyright,  and  the  trade-mark  laws. 

Eighth.  Of  all  suits  and  proceedings  arising  under  any  law  regulating 
commerce,  except  those  suits  and  proceedings  exclusive  jurisdiction  of 
which  has  been  conferred  upon  the  Commerce  Court. 

Ninth.  Of  all  suits  and  proceedings  for  the  enforcement  of  penalties  and 
forfeitures  incurred  under  any  law  of  the  United  States. 
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Tenth,  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback  of 
duties^  issued  under  any  law  for  the  collection  of  duties,  against  the  person 
to  whom  such  debenture  was  originally  granted,  or  against  any  indorser 
thereof,  to  recover  the  amount  of  such  debenture. 

EUvefnJth,  Of  all  suits  brought  by  any  person  to  recover  damages  for  any 
injury  to  his  person  or  property  on  account  of  any  act  done  by  him,  under 
any  law  of  the  United  States,  for  the  protection  or  collection  of  any  of  the 
revenues  thereof,  or  to  enforce  the  right  of  citizens  of  the  United  States 
to  vote  in  the  several  States. 

Twelfth,  Of  all  suits  authorized  by  law  to  be  brought  by  any  person 
for  the  recovery  of  damages  on  account  of  any  injury  to  his  person  or 
property,  or  of  the  deprivation  of  any  right  or  privilege  of  a  citizen  of  the 
United  States,  by  any  act  done  in  fiurtherance  of  any  conspiracy  men- 
tioned in  section  nineteen  hundred  and  eighty,  Revised  Statutes. 

Thirteenth.  Of  all  suits  authorized  by  law  to  be  brought  against  any 
person  who,  having  knowledge  that  any  of  the  wrongs  mentioned  in  sec- 
tion nineteen  hundred  and  eighty,  Revised  Statutes,  are  about  to  be  done, 
and,  having  power  to  prevent  or  aid  in  preventing  the  same,  neglects  or 
refuses  so  to  do,  to  recover  damages  for  any  such  wrongful  act. 

Fourteenth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to  be 
brought  by  any  person  to  redress  the  deprivation,  imder  color  of  any  law, 
statute,  ordinance,  regulation,  custom,  or  usage  of  any  State,  of  any  right, 
privilege,  or  immimity,  secured  by  the  Constitution  of  the  United  States, 
or  of  any  right  secured  by  any  law  of  the  United  States  providing  for  equal 
rights  of  citizens  of  the  United  States,  or  of  all  persons  within  the  jurisdic- 
tion of  the  United  States. 

Fifteenth,  Of  all  suits  to  recover  possession  of  any  office,  except  that  of 
elector  of  President  or  Vice  President,  Repi'esentative  in  or  Delegate  to 
Congress,  or  member  of  a  State  legislature,  authorized  by  law  to  be  brought 
wherein  it  appears  that  the  sole  question  touching  the  title  to  such  office 
arises  out  of  the  denial  of  the  right  to  vote  to  any  citizen  offering  to  vote, 
on  account  of  race,  color,  or  previous  condition  of  servitude:  Pro\ided, 
That  such  jurisdiction  shall  extend  only  so  far  as  to  determine  the  rights 
of  the  parties  to  such  office  by  reason  of  the  denial  of  the  right  guaranteed 
by  the  Constitution  of  the  United  States,  and  secured  by  any  law,  to  en- 
force the  right  of  citizens  of  the  United  States  to  vote  in  all  the  States. 

Sixteenth.  Of  all  cases  commenced  by  the  United  States,  or  by  direction 
of  any  officer  thereof,  against  any  national  banking  association,  and  cases 
for  winding  up  the  affairs  of  any  such  bank;  and  of  all  suits  brought  by 
any  banking  association  established  in  the  district  for  which  the  coiurt  is 
held,  under  the  provisions  of  title  "National  Banks,"  Revised  Statutes,  to 
enjoin  the  comptroller  of  the  currency,  or  any  receiver  acting  under  his 
direction,  as  provided  by  said  title.  And  all  national  banking  associations 
established  under  the  laws  of  the  United  States  shall,  for  the  purposes  of 
all  other  actions  by  or  against  them,  real,  personal,  or  mixed,  and  all  suits 
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in  equity,  be  deemed  citizens  of  the  States  in  which  they  are  respectively 
located. 

Seventeenth.  Of  all  suits  brought  by  any  alien  for  a  tort  only,  in  violation 
of  the  laws  of  nations  or  of  a  treaty  of  the  United  States. 

Eighteenih.  Of  all  suits  against  consuls  and  vice  consuls. 

Nineteenth.  Of  all  matters  and  proceedings  in  bankruptcy. 

Tioentieth,  Concurrent  with  the  Court  of  Claims,  of  all  claims  not  ex- 
ceeding ten  thousand  dollars  founded  upon  the  Constitution  of  the  United 
States  or  any  law  of  Congress,  or  upon  any  regulation  of  an  Executive 
Dq>artment,  or  upon  any  contract,  express  or  implied,  with  the  Govern- 
ment of  the  United  States,  or  for  damages,  liquidated  or  imliquidated,  in 
cases  not  sounding  in  tort,  in  respect  to  which  claims  the  party  would  be 
entitled  to  redress  against  the  United  States,  either  in  a  court  of  law, 
equity,  or  admiralty,  if  the  United  States  were  suable,  and  of  all  set-offs, 
counterclaims,  claims  for  damages,  whether  liquidated  or  unliquidated,  or 
other  demands  whatsoever  on  the  part  of  the  Government  of  the  United 
States  against  any  claimant  against  the  Government  in  said  court:  Pro- 
vided, however,  that  nothing  in  this  paragraph  shall  be  construed  as  giving 
to  either  the  district  courts  or  the  court  of  claims  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  Civil  War,  and  commonly  known 
as  "war  claims,"  or  to  hear  and  determine  other  claims  which  had  been 
rejected  or  reported  on  adversely  prior  to  the  third  day  of  March,  eighteen 
hundred  and  eighty-seven,  by  any  court,  department,  or  commission  au- 
thorized to  hear  and  determine  the  same,  or  to  hear  and  determine  claims 
for  pensions;  or  as  giving  to  the  district  courts  jurisdiction  of  cases  brought 
to  recover  fees,  salary,  or  compensation  for  official  services  of  officers  of 
the  United  States  or  brought  for  such  purpose  by  persons  claiming  as 
such  officers  or  as  assignees  or  legal  representatives  thereof;  but  no  suit 
pending  on  the  twenty-seventh  day  of  Jime,  eighteen  hundred  and  ninety- 
eight,  shall  abate  or  be  affected  by  this  provision:  And  provided  further, 
That  no  suit  against  the  Government  of  the  United  States  shall  be  allowed 
under  this  paragraph  unless  the  same  shall  have  been  brought  within  six 
years  after  the  right  accrued  for  which  the  claim  is  made:  Provided,  That 
the  claims  of  married  women,  first  accrued  during  marriage,  of  persons 
under  the  age  of  twenty-one  years,  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas  at  the  time 
the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the  suit  be 
brought  within  three  years  after  the  disability  has  ceased;  but  no  other 
disability  than  those  enumerated  shall  prevent  any  claim  from  being 
barred,  nor  shall  any  of  the  said  disabilities  operate  cumulatively.  All 
suits  brought  and  tried  imder  the  provisions  of  this  paragraph  shall  be 
tried  by  the  court  without  a  jury. 

Twenty-first.  Of  proceedings  in  equity,  by  writ  of  injunction,  to  re- 
strain violations  of  the  provisions  of  laws  of  the  United  States  to  prevent 
the  unlawful  enclosure  of  public  lands;  and  it  shall  be  sufficient  to  give  the 
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court  jurisdiction  if  service  of  original  process  be  had  in  any  civil  pro- 
ceeding on  any  agent  or  employee  having  charge  or  control  of  the 
enclosure. 

TTventy-second.  Of  all  suits  and  proceedings  arising  under  any  law 
regulating  the  immigration  of  aliens,  or  under  the  contract  labor 
laws. 

TwerUy-ihird,  Of  all  suits  and  proceedings  arising  under  any  law  to  pro- 
tect trade  and  commerce  against  restraints  and  monopolies. 

TtoerUy-fovrth.  Of  all  actions,  suits,  or  proceedings  involving  the  right  of 
any  person,  in  whole  or  in  part  of  Indian  blood  or  descent,  to  any  allotment 
of  land  under  any  law  or  treaty. 

Twenty-fifth,  Of  suits  in  equity  brought  by  any  tenant  in  common  or 
joint  tenant  for  the  partition  of  lands  in  cases  where  the  United  States  is 
one  of  such  tenants  in  common  or  joint  tenants,  such  suits  to  be  brought 
in  the  district  in  which  such  land  is  situate. 

Sec.  25.  The  district  courts  shall  have  appellate  jurisdiction  of  the  judg- 
ments and  orders  of  United  States  commissioners  in  cases  arising  under  the 
Chinese  exclusion  laws. 

Sec.  26.  The  district  court  for  the  district  of  Wyoming  shall  have  juris- 
diction of  all  felonies  committed  within  the  Yellowstone  National  Park 
and  appellate  jurisdiction  of  judgments  in  cases  of  conviction  before  the 
commissioner  authorized  to  be  appointed  imder  section  five  of  an  Act  en- 
titled "An  Act  to  protect  the  birds  and  animals  in  Yellowstone  National 
Park,  and  to  punish  crimes  in  said  Park,  and  for  other  purposes,"  approved 
May  seventh,  eighteen  himdred  and  ninety-four. 

Sec.  27.  The  district  court  of  the  United  States  for  the  district  of  South 
Dakota  shall  have  jurisdiction  to  hear,  try,  and  determine  all  actions  and 
proceedings  in  which  any  person  shall  be  charged  with  the  crime  of  murder, 
manslaughter,  rape,  assault  with  intent  to  kill,  arson,  burglary,  larceny, 
dr  assault  with  a  dangerous  weapon,  committed  within  the  limits  of  any 
Indian  reservation  in  the  State  of  South  Dakota. 

Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under 
the  Constitution  or  laws  of  the  United  States  or  treaties 
made  under  their  authority,  of  which  the  District  Courts 
are  given  original  jurisdiction  and  which  may  be  pending 
or  may  be  brought  in  any  state  court,  may  be  removed  by 
the  defendant  or  defendants  to  the  District  Court  of  the 
proper  district.  Any  other  suit  of  a  civil  nature,  at  law  or  in 
equity,  miay  likewise  be  removed  if  the  defendant  or  de- 
fendants are  non-residents  of  the  State  in  which  the  action 
is  brought.  So  also  in  any  suit  of  a  Uke  natiu-e  involving 
a  controversy  wholly  between  citizens  of  diflferent  States 
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and  which  can  be  fully  determined  as  between  them.^  If 
an  action  concerning  the  title  to  land  is  begun  in  a  state 
court,  and  the  parties  are  citizens  of  the  same  State,  and 
the  matter  in  dispute  exceeds  the  sum  or  value  of  $3,000, 
exclusive  of  interest  and  costs,  one  or  more  of  the  plaintiffs 
or  defendants  may  state  to  the  court  before  trial  that  they 
claim  a  right  or  title  to  the  land  under  grant  from  a  State, 
the  cause  under  proper  certification  may  be  removed  to  the 
District  Court.  A  civil  suit  or  criminal  prosecution  may  be 
removed  when  it  is  against  a  person  who  is  denied  or  cannot 
enforce  in  the  state  courts  a  right  secured  to  him  by  any  law 
providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States.  A  civil  suit  or  criminal  prosecution  against  any 
revenue  officer  of  the  United  States,  against  any  person 
or  officer  acting  under  his  authority  on  account  of  any  act 
done  in  his  official  capacity,  against  any  person  for  an  act 
done  as  officer  of  either  House  of  Congress,  may  be  removed 
upon  proper  certificate  to  the  District  Court.  So  also  may 
be  removed  an  action  brought  in  a  state  comi)  by  an  alien 
against  any  citizen  of  a  State  who  is  a  civil  officer  of  the 
United  States  and  a  non-resident  of  that  State  where  the 
action  was  started.  Section  37  of  the  act  provides  as  fol- 
lows in  the  case  of  improper  removal : 

If  in  any  suit  commenced  in  a  district  court,  or  removed  from  a  State 
court  to  a  district  court  of  the  United  States,  it  shall  appear  to  the  satis- 
faction of  the  said  district  court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  properly  within  the  jurisdiction 
of  said  district  court,  or  that  the  parties  to  said  suit  have  been  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for  the  pur- 
pose of  creating  a  case  cognizable  or  removable  under  this  chapter,  the 
said  district  courts  shall  proceed  no  further  therein,  but  shall  dismiss  the 
suit  or  remand  it  to  the  court  from  which  it  was  removed,  as  justice  may 
require,  and  shall  make  such  order  as  to  costs  as  shall  be  just. 

In  all  cases  involving  capital  punishment  the  trial  shall  be 
held  in  the  county  where  the  offence  was  committed  if 

^  For  other  details  of  removal  of  such  cases,  see  the  Act  of  March  3,  1911, 
Chapter  3,  Section  28;  and  for  procedure,  Section  29. 
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that  can  be  done  without  great  inconvenience.  The  trial 
of  offences  committed  on  the  high  seas  or  in  any  other  place 
not  within  the  jurisdiction  of  a  particular  State  or  district  is 
held  in  the  district  where  the  offender  is  found  or  into  which 
he  is  first  brought.  When  an  offencie  against  the  United 
States  is  begun  in  one  district  and  completed  in  another 
it  is  regarded  as  having  been  committed  in  either  and  may 
be  tried  and  punishment  inflicted  in  either.  Pecuniary 
penalties  and  forfeitures  may  be  sued  for  and  recovered  in 
the  district  where  they  accrue  or  in  the  district  where  the 
offender  is  found.  The  same  may  be  said  of  taxes  accruing 
xmder  any  law  providing  internal  revenue.  Proceedings 
or  seizures  made  on  the  high  seas,  for  forfeitures  under  any 
law  of  the  United  States,  may  be  prosecuted  in  any  district 
into  which  the  seized  property  is  brought.  In  suits  brought 
for  the  infringement  of  letters  patent,  in  law  or  in  equity, 
the  District  Courts  shall  have  jurisdiction  in  the  district 
of  which  the  defendant  is  an  inhabitant  or  in  a  district  in 
which  the  defendant,  whether  a  person,  partnership  or  cor- 
poration, has  committed  acts  of  infringement  and  has  a 
regular  and  established  place  of  -business.  Proceedings 
by  any  national  banking  association  to  enjoin  the  comp- 
troller of  the  currency  under  a  law  relating  to  such  associ- 
ations are  held  in  the  district  where  the  association  is  lo- 
cated. 

The  District  Court  takes  jurisdiction  of  a  suit  at  law  or  in 
equity  where  there  are  several  defendants  and  one  or  more 
of  them  are  not  inhabitants  of  nor  found  in  the  district  in 
which  the  suit  is  brought  and  they  do  not  voluntarily  ap- 
pear, and  proceed  to  a  trial  with  adjudication  of  the  suit 
between  the  parties  who  are  properly  before  the  court. 

No  person  can  be  arrested  in  one  district  for  trial  in  an- 
other in  any  civil  action  before  a  District  Court,  and  no  civil 
suit  can  be  brought  in  any  District  Court  against  a  person 
by  any  original  process  or  proceeding  in  another  district 
than  that  of  which  he  is  an  inhabitant,  except  in  both  cases 
as  provided  in  the  sections  of  the  act  quoted  below.  Where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action 
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is  between  citizens  of  different  States,  suit  can  be  brought 
only  in  the  district  where  either  plaintiff  or  defendant  re* 
sides. 

Sec.  52.  When  a  State  contains  more  than  one  district,  every  suit  not 
of  a  local  nature,  in  the  d^trict  coiurt  thereof,  against  a  single  defendant, 
inhabitant  of  such  State,  must  be  brought  in  the  district  where  he  resides; 
but  if  there  are  two  or  more  defendants,  residing  in  different  districts  of 
the  State,  it  may  be  brought  in  either  district,  and  a  duplicate  writ  may 
be  issued  against  the  defendants,  directed  to  the  marshal  of  any  other  dis- 
trict in  which  any  defendant  resides.  The  clerk  issuing  the  duplicate  writ 
shall  endorse  thereon  that  it  is  a  true  copy  of  a  writ  sued  out  of  the  court  of 
the  proper  district;  and  such  original  and  duplicate  writs,  when  executed 
and  returned  into  the  office  from  which  they  issue,  shall  constitute  and 
be  proceeded  on  as  one  suit;  and  upon  any  judgment  or  decree  rendered 
therein,  execution  may  be  issued,  directed  to  the  marshal  of  any  district 
in  the  same  State. 

Sec.  53.  When  a  district  contains  more  than  one  division,  every  suit 
not  of  a  local  nature  against  a  single  defendant  must  be  brought  in  the  divi- 
sion where  he  resides;  but  if  there  are  two  or  more  defendants  residing  in 
different  divisions  of  the  district  it  may  be  brought  in  either  division.  All 
mesne  and  final  process  subject  to  the  provisions  of  this  section  may  be 
served  and  executed  in  any  or  all  of  the  divisions  of  the  district,  or  if  the 
State  contains  more  than  one  district,  then  in  any  of  such  districts,  as 
provided  in  the  preceding  section.  All  prosecutions  for  crimes  or  offences 
shall  be  had  within  the  division  of  such  districts  where  the  same  were  com- 
mitted, unless  the  court,  or  the  judge  thereof,  upon  the  application  of  the 
defendant,  shall  order  the  cause  to  be  transferred  for  prosecution  to  an- 
other division  of  the  district.  When  a  transfer  is  ordered  by  the  court  or 
judge,  all  the  papers  in  the  case,  or  certified  copies  thereof,  shall  be  trans- 
mitted by  the  clerk,  under  the  seal  of  the  court,  to  the  division  to  which 
the  cause  is  so  ordered  transferred;  and  thereupon  the  cause  shall  be  pro- 
ceeded with  in  said  division  in  the  same  manner  as  if  the  offence  had  been 
committed  therein.  In  all  cases  of  the  removal  of  suits  from  the  courts  of 
a  State  to  the  district  court  of  the  United  States  such  removal  shall  be  to 
the  United  States  district  courts  in  the  division  in  which  the  county  is 
situated  from  which  the  removal  is  made;  and  the  time  within  which  the 
removal  shall  be  perfected,  in  so  far  as  it  refers  to  or  is  regulated  by  the 
terms  of  United  States  courts,  shall  be  deemed  to  refer  to  the  terms  of  the 
United  States  district  courts  in  such  division. 

Sec.  54.  In  suits  of  a  local  nature,  where  the  defendant  resides  in  a 
different  district,  in  the  same  State,  from  that  in  which  the  suit  is  brought, 
the  plaintiff  may  have  original  and  final  process  against  him,  directed  to 
the  marshal  of  the  district  in  which  he  resides. 

Sec.  55.  Any  suit  of  a  local  nature,  at  law  or  in  equity,  where  the  land 


United  States  District  Court  97 

or  other  subiect-matter  of  a  fixed  character  lies  partly  in  one  district  and 
partly  in  another,  within  the  same  State,  may  be  brought  in  the  district 
court  of  either  district;  and  the  court  in  which  it  is  brought  shall  have  juris- 
diction to  hear  and  decide  it,  and  to  cause  mesne  or  final  process  to  be 
issued  and  executed,  as  fully  as  if  the  said  subject-matter  were  whoUy 
within  the  district  for  which  such  court  is  constituted. 

Sec.  56.  Where  in  any  suit  in  which  a  receiver  shall  be  appointed  the 
land  or  other  property  of  a  fixed  character,  the  subject  of  the  suit,  lies 
within  different  States  in  the  same  judicial  circuit,  the  receiver  so  appointed 
shall,  upon  giving  bond  as  required  by  the  court,  immediately  be  vested 
with  full  jurisdiction  and  control  over  all  the  property,  the  subject  of  the 
suit,  lying  or  being  within  such  circuit;  subject,  however,  to  the  disapproval 
of  such  order,  within  thirty  days  thereafter,  by  the  circuit  court  of  appeals 
for  such  circuit,  or  by  a  circuit  judge  thereof,  after  reasonable  notice  to 
adverse  parties  and  an  opportunity  to  be  heard  upon  the  motion  for  such 
disapproval;  and  subject,  also,  to  the  filing  and  entering  in  the  district 
court  for  each  district  of  the  circuit  in  which  any  portion  of  the  property 
may  lie  or  be,  within  ten  days  thereafter,  of  a  duly  certified  copy  of  the  bill 
and  of  the  order  of  appointment.  The  disapproval  of  such  appointment 
within  such  thirty  days,  or  the  failure  to  file  such  certified  copy  of  the  bill 
and  order  of  appointment  within  ten  days,  as  herein  required,  shall  divest 
such  receiver  of  jurisdiction  over  all  such  property  except  that  portion 
thereof  lying  or  being  within  the  State  in  which  the  suit  is  brought.  In 
any  case  coming  within  the  provisions  of  this  section,  in  which  a  receiver 
shall  be  appointed,  process  may  issue  and  be  executed  within  any  district 
of  the  circuit  m  the  same  manner  and  to  the  same  extent  as  if  the  property 
were  wholly  within  the  same  district;  but  orders  affecting  such  property 
shall  be  entered  of  record  in  each  district  in  which  the  property  affected 
may  lie  or  be. 

Sec.  57.  When  in  any  suit  commenced  in  any  district  comi;  of  the 
United  States  to  enforce  any  legal  or  equitable  lien  upon  or  claim  to,  or  to 
remove  any  incumbrance  or  lien  or  cloud  upon  the  title  to  real  or  personal 
property  within  the  district  where  such  suit  is  brought,  one  or  more  of  the 
defendants  therein  shall  not  be  an  inhabitant  of  or  found  within  the  said 
district,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the 
court  to  make  an  order  directing  such  absent  defendant  or  defendants  to 
appear,  plead,  answer,  or  demur  by  a  day  certain  to  be  designated,  which 
order  shall  be  served  on  such  absent  defendant  or  defendants,  if  practic- 
able, wherever  found,  and  also  upon  the  person  or  persons  in  possession  or 
charge  of  said  property,  if  any  there  be;  or  where  such  personal  service  upon 
such  absent  defendant  or  defendants  is  not  practicable,  such  order  shall  be 
published  in  such  manner  as  the  court  may  direct,  not  less  than  once  a 
week  for  six  consecutive  weeks.  In  case  such  absent  defendant  shall  not 
appear,  plead,  answer,  or  demur  within  the  time  so  limited,  or  within  some 
further  time,  to  be  allowed  by  the  court,  in  its  discretion,  and  upon  proof 
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of  the  servioe  or  publication  of  said  order  and  of  the  performance  of  the 
directions  contained  in  the  same,  it  shall  be  lawful  for  the  court  to  enter- 
tain Jurisdiction,  and  proceed  to  the  hearing  and  adjudication  of  such  suit 
in  the  same  manner  as  if  such  absent  defendant  had  been  served  witli 
process  within  the  said  district;  but  said  adjudication  shall,  as  regards  said 
absent  defendant  or  defendants  without  appearance,  affect  only  the  prop- 
erty which  shall  have  been  the  subject  of  the  suit  and  under  the  jurisdic- 
tion of  the  court  therein,  within  such  district;  and  when  a  part  of  the  said 
real  or  personal  property  against  which  such  proceedings  shall  be  taken 
shall  be  within  another  district,  but  within  the  same  State,  such  suit  may 
be  brought  in  either  district  in  said  State:  Provided,  however,  That  any 
defendant  or  defendants  not  actually  personally  notified  as  above  pro- 
vided may,  at  any  time  within  one  year  after  final  judgment  in  any  suit 
mentioned  in  this  section,  enter  his  appearance  in  said  suit  in  said  district 
court,  and  thereupon  the  said  court  shall  make  an  order  setting  aside  the 
judgment  therein  and  permitting  said  defendant  or  defendants  to  plead 
therein  on  payment  by  him  or  them  of  such  costs  as  the  court  shall  deem 
just;  and  thereupon  said  suit  shall  be  proceeded  with  to  final  judgment 
according  to  law. 

A  civil  cause,  at  law  or  in  equity,  may,  on  written  stipula- 
tion of  the  parties  or  their  attorneys  of  record,  filed  with  the 
papers  in  the  case  and  on  an  order  signed  by  the  judge  and 
duly  filed,  be  transferred  to  the  court  of  any  other  division 
of  the  same  district  for  trial  without  regard  to  the  residence 
of  the  defendants. 

A  district  judge  may  appoint  commissioners  before  whom 
appraisers  of  vessels  or  goods  and  merchandise  seized  for 
breach  of  any  Federal  law  can  be  sworn,  and  the  oath  thus 
taken  is  as  effectual  as  if  taken  before  the  judge  in  open  court. 

When  a  Territory  is  admitted  as  a  State  the  newly  estab- 
lished District  Court  takes  cognizance  of  all  cases  pending 
in  the  highest  Territorial  Court  and  in  the  trial  courts  of  the 
Territory,  the  complete  records  being  transferred  to  the 
District  Court. 

A  receiver  in  possession  of  property  aa  an  officer  of  the 
District  Court  in  any  pending  cause  there  must  manage  and 
operate  the  property  according  to  the  requirements  of  the 
laws  of  the  State  in  which  the  property  is  situated.  A  wil- 
ful violation  of  this  dictum  is  punishable  by  a  fine  of  not 
more  than  $3,000  or  imprisonment  of  not  more  than  a  year, 
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or  both.  A  receiver  may  be  sued  for  any  act  or  transaction 
of  his  in  carrying  on  any  business  connected  with  the  property 
in  his  possession  as  such  oflSicer  of  the  court,  without  the 
previous  permission  of  the  court.  Such  suit,  however,  is 
subject  to  the  gener^  equity  jurisdiction  of  the  District 
Court  in  which  the  receiver  is  appointed. 

One  of  the  final  provisions  of  the  Act  of  March  3,  1911, 
with  respect  to  the  District  Courts  provides  that  *'no  per- 
son shall  be  appointed  to  or  employed  in  any  office  or  duty 
in  any  court  who  is  related  by  affinity  or  consanguinity 
within  the  degree  of  first  cousin  to  the  judge  of  such 
courts^' 

Such  is  the  organization,  and  such  are  the  powers  and 
duties  of  the  District  Courts  conferred  by  the  Act  of  March  3, 
1911.  The  provisions  of  the  act  went  into  effect  on  the 
first  day  of  January,  1912.  Prior  to  that  date  the  general 
ori^al  jurisdiction  of  civil  and  criminal  causes  had  been 
exercised  by  the  Circuit  Courts.  Admiralty  and  mari- 
time jurisdiction,  and  the  cognizance  of  bankruptcy  cases 
had  come  to  be  the  peculiar  province  of  the  District  Courts, 
and  these  courts  did  little  else  during  the  twenty  years 
intervening  between  the  creation  of  the  Circuit  Court 
of  Appeals  in  1891  and  the  abolition  of  the  Circuit  Court 
in  1911,  though,  in  truth,  the  grant  of  jurisdiction  to  the 
two  sets  of  courts  was  at  all  times  wanting  in  any  clear 
demarcation.  The  one  clear  distinction  between  the  two 
tribunals  to  the  laymen,  and,  it  is  suspected,  to  some 
lawyers,  was  the  fact  that  the  annual  remuneration  of 
a  circuit  judge  exceeded  that  of  a  district  judge  by  $1,000 
and  also  that,  while  a  circuit  judge  could  not  sit  in  the  Dis- 
trict Court,  a  district  judge  not  only  could  sit  in  the  Cir- 
cuit Court  but  that  he  actually  did  a  very  substantial  part 
of  the  work  of  that  court  in  addition  to  being  called  upon,  in 
case  of  need,  to  sit  in  the  Circuit  Court  of  Appeals.  A  sys- 
tem so  compUcated  and  so  little  calculated  to  faciUtate 
litigation  was  finally  done  away  with  by  the  simple  expedient 
of  aboUshing  one  name  and  expanding  another  to  cover  all 
general  orig^ial  jurisdiction. 
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The  Judiciary  Act  of  September  24,  1789,  created  ori^- 
nally  thirteen  districts:  Eastern  Massachusetts  (including 
Maine),  Western  Massachusetts,  New  Hampshire,  Vir- 
ginia,  Kentucky,  South  Carolina,  New  York,  New  Jersey, 
Pennsylvania,  Maryland,  North  Carolina,  Connecticut 
and  Delaware.  In  each  of  these  districts  a  District  Court 
was  established  presided  over  by  one  district  judge,  who 
was  required  to  live  in  the  district  for  which  he  was  ap- 
pointed. Foiu:  annual  sessions  of  court  were  provided  for. 
In  Maine  these  sessions  were  to  be  held  at  Portland  and 
Pownalsborough  alternately;  in  New  Hampshire,  at  Ports- 
mouth and  Exeter;  in  Massachusetts,  at  Boston  and  Salem; 
in  Connecticut,  at  Hartford  and  New  Haven;  in  New 
York,  at  New  York  City;  in  New  Jersey,  at  New  Bruns- 
wick and  Burlington;  in  Pennsylvania,  at  Philadelphia 
and  York;  in  Delaware,  at  Newcastle  and  Dover;  in  Mary- 
land, at  Baltimore  and  Easton;  m  Virginia,  at  Richmond  and 
Williamsburg;  in  Kentucky,  at  Harrodsbiurgh;  in  South 
Carolina,  at  Charleston,  and  in  Georgia,  at  Savannah  and 
Augusta.  Since  this  first  division  of  districts  there  has  been 
a  tremendous  growth  in  the  number  and  scope  of  cases  be- 
fore the  District  Courts.  The  original  districts  were  es- 
tablished on  the  theory  that  a  State  should  constitute  a 
district*  Geographical  considerations  and  the  increase  of 
business  brought  about  niunerous  subsequent  enactments, 
and  the  process  of  subdividing  the  Federal  judicial  districts 
is  still  going  on. 

At  the  outset  the  District  Courts  were  given  criminal 
jurisdiction  of  all  crimes  and  offences  against  the  United 
States  and  cognizable  under  its  authority  committed  within 
their  respective  districts  or  on  the  high  seas,  where  no  other 
punishment  is  to  be  inflicted  than  a  fine  not  exceeding  $100 
or  imprisonment  not  exceeding  six  months  or  whipping,  not 
exceeding  thirty  stripes.  The  last  form  of  puni^btment,  or 
rather  the  District  Courts'  cognizance  of  offences  involving 
that  punishment,  was  done  away  with  in  1839.  These  courts 
were  also  given  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  including  all 
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seizures  under  the  Federal  law^  of  impost,  navigation  and 
trade,  where  such  seizures  w<5!re!*made  on  waters  navigable 
from  the  sea  by  vessels  of  ten  ton&'or  more,  as  well  as  upon 
the  high  seas.  The  right  of  a  coii)hiSpn-law  remedy  was  re- 
served, however,  where  the  common'- la:^  was  competent. 
Exclusive  jurisdiction  of  all  seizures  onH9nd.or  other  waters 
than  those  mentioned  above  was  exercise^:!  'a&  well  as  of  all 
suits  for  penalties  and  forfeitures  inciured  under  the  Federal 
laws.  Concurrent  with  the  state  courts,  the  Dif?trict.  Courts 
had  cognizance  as  well  as  the  Circuit  Courts  of  aH-'^uses 
where  an  alien  sues  for  a  tort  only  in  violation  of  internSoitional 
law  or  a  treaty  of  the  United  States.  With  the  like  c6n'-^_ 
currence  the  District  Courts  had  cognizance  of  all  suits*  fit 
common  law  where  the  United  States  may  sue  in  a  matter 
involving  not  less  than  $100,  exclusive  of  costs.  They  were 
given  exclusive  jurisdiction  of  all  suits  against  consuls  and 
vice  consuls  within  certain  limitations. 

In  this  original  grant  of  jurisdiction  to  the  District  Courts, 
two  exceptions  were  made.  In  the  Maine  and  Kentucky 
districts  the  courts  exercised  all  the  jurisdiction  stated  above 
and  in  addition  had  the  same  jurisdiction  and  powers  of  the 
Orcuit  Courts,  except  of  appeals  and  writs  of  error;  in  other 
words,  the  Kentucky  Court  had  the  right  of  direct  appeal  to 
the  Supreme  Court  instead  of  to  the  intermediate  appellate 
jurisdiction  of  the  Circuit  Courts,  and  in  Maine  the  District 
Court  sent  appeals,  so  to  speak,  to  the  circuit  in  Massachu- 
setts, a  district  circuit  it  appears.  It  is  curious  to  note  that 
the  Act  of  March  3,  1803,^  authorizes  appeals  from  final 
judgments  or  decrees  in  District  Courts  to  the  Circuit 
Courts  where  the  matter  in  dispute  exceeds  the  value  of 
$50,  exclusive  of  costs.  Another  amendatory  act  (Febru- 
ary 24,  1807)*  repeals  the  provisions  giving  special  juris- 
diction to  the  courts  of  the  Maine  and  Kentucky  districts. 
The  first  district  to  have  more  than  one  district  judge  was 
New  York  (Act  of  April  29,  1812),  and  the  first  State  to  be 
divided  into  two  districts  was  New  York  also  (Act  of  April  9, 
1814). 

1  Chap.  353,  Vol.  Ill,  Section  2.  *  Chap.  71,  Vol.  IV,  Section  1 . 
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In  1811  the  first  case  invphnng  the  title  to  property  xinder 
the  Louisiana  Purchase  wfis  vgued  in  the  District  Court  in 
the  Southern  Circuit  in;  which  District  Judge  John  Tyler, 
father  of  the  future  ^Ifliesident,  sat.  The  case  was  entitled 
Livingston  versus  J^rson  and  was  an  action  brought  by 
Edward  Livingston  against  Thomas  Jefferson  for  trespass 
alleged  to  htfve  been  committed  by  Jefferson  when  he  was 
president  .in  ousting  Livingston  from  "made"  land  on  the 
New  Orleans  river  front  known  locally  as  the  "batture." 
Hencfttfee  case  has  become  known  as  the  '^Batture  Case.'* 
It  WaS  decided  in  Jefferson's  favor  though  eventually  liv- 
•  'in^lon,  through  constant  agitation  in  the  coiui»,  was 
tfestored  to  possession  of  the  property  on  which  he  intended 
to  build  wharves  and  make  other  improvements  of  a  com- 
mercial nature. 

One  of  the  few  cases  in  the  District  Court  involving  the 
Sherman  Law  came  before  the  District  Court  in  Massachu- 
setts in  1892  on  a  motion  to  quash  an  indictment  found  by 
the  Federal  Grand  Jury  against  Joseph  B.  Greenhut  and 
others.  The  defendants,  who  were  officers  of  the  Distilling 
&  Cattle  Feeding  Company,  an  Illinois  corporation,  were 
charged  with  intent  to  monopolize  trade  in  distilled  spirits. 
The  motion  was  argued  before  District  Judge  Nelson  who 
quashed  the  indictment  on  the  ground  that  it  failed  to  aver 
in  distinct  language  that  the  defendants  had  monopolized 
or  had  combined  or  conspired  to  monopolize  trade  and  com- 
merce among  the  several  States. 

"It  is  true,"  said  the  court,  "that  the  indictment  charges 
that  the  defendants  have  done, certain  things  with  intent  to 
monopolize  the  traffic  in  distilled  spirits  among  the  several 
States,  and  that  they  have  increased  the  usual  prices  at 
which  distilled  spirits  were  sold  in  Massachusetts,  and  have 
prevented  and  coimteracted  the  effect  of  free  competition 
in  such  traffic  in  Massachusetts.  But  none  of  these  things 
are  singly  made  offences  by  the  statute/'  * 

The  case  was  not  appealed. 

*  Federal  Reporter,  Vol.  L. 
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bankruptcy 

Bankruptcy  cases  became  more  prominent  perhaps  in  the 
District  Courts,  particularly  in  the  large  industrial  centres, 
than  any  other  classes  of  litigation.  The  making  of  uniform 
laws  to  regulate  bankruptcies  throughout  the  United  States 
was  one  of  the  powers  delegated  to  Congress  by  the  States. 
During  many  years  this  power  lay  dormant  or  was  exer- 
cised only  in  part,  and  there  still  remain  numerous  state  laws 
covering  insolvency.  The  first  Federal  bankruptcy  act  was 
passed  in  1800  and  remained  in  force  two  years.  The  Act 
of  1841  had  a  similar  brief  existence  and  the  law  of  1867  was 
repealed  in  1878.  Twenty  years  later  the  present  law  went 
into  effect.  Under  this  law  the  power  of  adjudicating  bank- 
ruptcy cases  is  vested  in  the  District  Courts  and  the  terri- 
torial courts.  A  district  judge  cannot  and  indeed  is  not 
expected  to  give  up  his  time  to  all  the  details  of  bankruptcy 
matters.  In  both  volimtary  and  involuntary  bankruptcies 
a  case  may  be  sent  to  a  referee.  There  is  one  of  these  oflScials 
in  each  coimty  in  which  the  amount  of  business  transacted 
makes  his  existence  necessary.  The  appointment  is  made 
by  the  district  judge,  and  the  term  is  two  years  though  a 
referee  may  be  removed  for  any  cause.  He  must  hold  no 
other  ofl&ce  of  profit  except  those  of  commissioner  of  deeds, 
justice  of  the  peace,  master  in  chancery  or  notary  public. 
He  must  not  be  related  to  any  Federal  judge  in  the  district 
from  which  he  holds  his  appointment  nearer  than  the  third 
degree.  A  referee's  work  and  findings  are  reviewable  by  the 
district  judge.  The  referee  is  at  once  an  arm  and  representa- 
tive  of  the  bankruptcy  coiu^,  and  is  competent  to  take  all 
judicial  action  in  bankruptcy  cases  as  preliminary  to  the  final 
composition  of  the  claims  or  the  discharge  of  the  bankrupt, 
which  are  reserved  for  court  action.  In  addition  to  decid- 
ing preliminary  questions  it  is  the  duty  of  a  referee  to  carry 
out  the  court's  decrees.  To  declare  dividends  from  bankrupt 
estates,  prepare  and  deliver  to  trustees  dividend  sheets  show- 
ing the  dividends  declared  and  to  whom  payable,  examine 
schedules  of  property  and  Usts  of  creditors,  require  amend- 
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ments  when  necessary,  make  up  records  in  cases  for  the  final 
consideration  of  the  judge  and  prepare  and  file  all  papers 
with  the  court  clerk  on  a  final  decision  of  a  case, — such  are 
many  of  the  duties  of  a  referee. 

The  compensation  of  a  referee  is  an  initial  fee  of  ten 
dollars  in  all  cases  except  those  in  which  a  voluntary  bank* 
rupt  pleads  poverty.  He  receives  also  one  per  cent  on 
dividends  paid  from  a  bankrupt  estate  and  one  half  of  one 
per  cent  on  the  amount  paid  to  creditors  when  a  composition 
is  confibrmed. 

Trustees  in  bankruptcy  may  be  from  one  to  three  in 
niunber  in  each  case.  Creditors  elect  them  at  then:  first 
meeting,  but  in  default  of  this  action  they  may  be  appointed 
by  the  court.  Corporations  having  a  place  of  business  in  the 
district  may  act  as  trustees.  The  officers  assume  chaiige  of 
bankrupt  estates  and  are  required  to  convert  the  assets 
into  money  as  soon  as  practicable  and  pay  to  the  estate  all 
accrued  interest.  All  moneys  received  must  be  deposited 
and  payments  from  the  fimd  made  by  check  or  draft.  Trus- 
tees are  required  to  furnish  information  concerning  the 
estate  to  parties  in  interest  and  to  submit  final  accounts  at 
meetings  of  creditors  and  to  the  court.  The  trustees,  in  shorty 
administer  the  bankrupt  estate  for  the  benefit  of  creditors, 
and  they  retain  possession  of  the  bankrupt's  property  until 
he  is  released  by  the  court.  When  there  are  three  trui^tees 
the  consent  of  two  is  required  to  make  a  transaction  valid. 
Both  referees  and  trustees  are  required  to  give  bonds,  the 
former  in  a  siun  fixed  by  the  court  but  not  to  exceed  $5,000; 
and  the  latter  in  such  sum  as  the  creditors  may  deem  nec- 
essary. The  compensation  of  trustees  is  a  fee  of  five  dollars 
for  every  bankruptcy  petition  filed  in  which  the  fee  has  not 
been  released.  They  also  receive  commissions,  as  may  be 
allowed  by  the  coiulj,  but  not  to  exceed  three  per  cent  of 
the  first  $5,000,  two  per  cent  of  the  second  $5,000  and  one 
per  cent  on  amoimts  involved  in  bankrupt  estates  exceeding 
$10,000.  Where  there  are  three  trustees,  tiiie  compensation 
is  divided  among  them  by  the  court. 

In  addition  to  referees  and  trustees  the  district  judg^  may. 
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on  the  filing  of  bankruptcy  petitions,  appoint  receivers  to 
take  charge  of  assets  and  provide  for  the  operation  of  the 
bankrupt's  business  when  such  operation  would  be  to  the 
benefit  of  creditors  or  an  ultimate  adjustment.  Receivers 
are  required  to  file  bonds  in  amoimts  fixed  by  the  district 
judge  and  usually  proportionate  to  the  value  of  the  assets 
and  the  business  of  the  bankrupt.  The  compensation  is 
fixed  by  the  court.  Receivers  remain  in  charge  until  trustees 
are  appointed  or  the  bankruptcy  petition  is  dismissed. 

Sections  4  and  7  of  the  Bankruptcy  Act  of  the  first  of 
July,  1898,  as  amended  by  the  Act  of  the  twenty-fifth  of 
June,  1910,  explain  who  may  become  bankrupts,  and  the 
duties  of  bankrupts.    These  sections  are  as  follows: 

Sec.  4.  Who  may  become  bankrupts, — (a)  Any  person  except  a  municipal 
railroad,  insurance  or  banking  corporation  ahall  be  entitled  to  the  benefits 
of  this  act  as  a  voluntary  bankrupt. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers,  directors, 
or  stockholders,  as  such,  from  any  liability  under  the  laws  of  a  State  or 
Territory  or  of  the  United  States. 

(b)  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  fanning  or  the  tillage  of  the  soil,  any  unincorporated  company 
and  any  moneyed  business,  or  cominercial  corporation,  except  a  municipal 
railroad,  insurance  or  banking  corporation,  owing  debts  to  the  amount  of 
one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary  bankrupt 
upon  default  or  an  impartial  trial  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  act. 

Sec.  7.  DtUies  of  bankrupts. — (a)  The  bankrupt  shall  (1)  attend  the 
first  meeting  of  his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to 
do  so,  and  the  hearing  upon  his  application  for  a  discharge,  if  filed;  (2)  com- 
ply with  all  lawful  orders  of  the  coiurt;  (3)  examine  the  correctness  of  all 
proofs  of  claims  filed  against  his  estate;  (4)  execute  and  deliver  such  papers 
as  shall  be  ordered  by  the  court;  (5)  execute  to  his  trustee  transfers  of  all 
his  property  in  foreign  countries;  (6)  immediately  inform  his  trustee  of  any 
attempt,  by  his  creditors  or  other  persons,  to  evade  the  provision  of  this 
act,  coming  to  his  knowledge;  (7)  in  case  of  any  person  having  to  his 
knowledge  proved  a  false  claim  against  his  estate,  disclose  that  fact  imme- 
diately to  his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the  adjudication  if  an  in- 
voluntary bankrupt,  and  with  the  petition  if  a  volunatry  bankrupt,  a 
schedule  of  his  property,  showing  the  amount  and  kind  of  property,  the 
location  thereof,  its  money  value  in  detail,  and  a  list  of  his  creditors,  show- 
ing their  residences,  if  known  (if  unknown  that  fact  to  be  stated),  the 
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amount  due  each  of  them,  the  consideration  thereof,  the  security  held  by 
them,  if  any,  and  a  claim  for  such  exemptions  as  he  may  be  entitle  to,  all 
in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one 
for  the  trustee;  and  (9)  when  present  at  the  first  meeting  of  his  creditors, 
and  at  such  other  times  as  the  court  shall  order,  submit  to  an  examination 
concerning  the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his 
dealings  with  his  creditors  and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition,  all  matters  which  nmy  effect 
the  administration  and  settlement  of  his  estate;  but  no  testimony  given  by 
him  shall  be  offered  in  evidence  against  him  in  any  criminal  proceedings- 
Provided,  however,  that  he  shall  not  be  required  to  attend  a  meeting 
of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than  one  hun- 
dred and  fifty  miles  distant  from  his  home  or  principal  place  of  business, 
or  to  examine  claims  except  when  presented  to  him,  unless  ordered  by  the 
court,  or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt  shall  be  paid 
his  actual  expenses  from  the  estate  when  examined  or  required  to  attend 
at  any  place  other  than  the  city,  town,  or  village  of  his  residence. 

While  at  the  bedside  of  his  wife  in  Canton,  Ohio,  in  De- 
cember, 1911,  Associate  Justice  Day  of  the  Supreme  Court, 
penned  an  opinion  dispelling  much  imcertainty  about  bank- 
ruptcy litigation.  He  held  that  the  Beekman  Lumber  Com- 
pany of  Missouri  could  sue  in  the  Missouri  State  Courts 
the  Acme  Harvester  Company  of  Peoria,  Ills.,  despite 
bankruptcy  proceedings  in  Illinois.  By  Chief  Justice 
White's  direction  Justice  Day's  opinion  was  filed  on  Christ- 
mas Eve,  1911. 

Among  other  things  decided  were  these: 

That  a  state  court  cannot  entertaiQ  a  suit  on  a  debt  by  a 
creditor  against  a  debtor  when  a  Federal  court  anywhere  in 
the  United  States  is  passiag  on  a  petition  to  declare  the 
debtor  a  bankrupt.  But  a  Federal  court  cannot  take  five 
years  to  pass  on  the  petition,  allowing  some  creditors  to 
manage  the  debtor's  business.  That  would  amoimt  to 
denying  the  petition. 

Sustaining  indictments  charging  GrifiSn  Halstead,  a  bank- 
rupt stock  broker,  and  son  of  the  late  Murat  Halstead,  the 
journalist,  with  embezzlement  in  hypothecating  the  stocks 
of  his  customers,  the  Court  of  Appeals  of  the  District  of 
Columbia,  on  the  second  of  January,  1912,  held  that  the 
accoimt  books  of  a  bankrupt  are  no  longer  his  property 
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and  that  their  use  as  evidence  before  a  grand  jury  is  no 
violation  of  the  bankrupt's  constitutional  right  ^at  he  be 
not  required  to  testify  against  himself. 

It  has  been  said  that  the  Bankrupt  Act  of  1800,  which 
was  a  sort  of  digest  of  the  English  statutes  on  the  subject 
of  bankruptcy  as  they  then  existed,  was  substantially  for 
creditors  only,  and  was  without  any  proper  adaptation  of 
the  system  to  the  peculiar  interests  of  business  in  this 
country. 

The  Bankrupt  Act  of  1841,  which  was  reported  originally 
as  a  purely  volimtary  system,  was  in  fact  for  the  benefit 
of  debtors  only.  In  the  course  of  the  discussion  in  Congress 
on  the  bill,  amendments  were  ingrafted  upon  it  which  were 
intended  to  secure  and  protect  the  interests  of  creditors, 
but  were  f oimd  by  experience  to  be  inefficient  and  iUusory. 
This  objection  to  that  law  was  one  of  the  causes,  if  not 
the  main  cause  of  its  short-lived  existence,  and  induced  its 
sudden  repeal. 

The  Bankruptcy  Act  of  1867  contained  provisions  both 
for  voluntary  and  compulsory  bankruptcy,  and  therefore 
for  the  first  time  in  this  coimtry  brought  the  failing  debtor 
and  his  creditors  upon  a  groimd  of  negotiation  and  adjust- 
ment equally  beneficial  to  both.  Although  the  measure  was 
designed  to  permit  the  discharge  of  the  honest  but  unfortu- 
nate debtor  upon  the  complete  surrender  of  his  property, 
and  the  protection  of  the  creditor  against  the  fraudulent 
practices  and  dishonest  conduct  of  his  debtor,  sharpers 
quickly  discovered  loopholes  in  the  law  and  because  of 
scandals  it  was  repealed. 

In  the  course  of  an  address  on  "Bankruptcy  and  Mercan- 
tile Stability,"  delivered  on  the  sixteenth  day  of  January, 
1912,  before  the  National  Jeweler's  Board  of  Trade,  Judge 
Charles  M.  Hough  of  the  District  Court  for  the  Southern 
District  of  New  York,  discussed  the  Bankrupt  Act  of  1898. 
He  said: 

There  were  just  as  many  debts,  as  large  a  number  of  failuieSy  and  as 
numerous  an  army  of  swindlers,  small  and  great,  before  the  enactment  of 
the  present  Bankruptcy  Act  as  there  are  now,  and  dealing  with  commer- 
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cial  difficulties  in  those  days  was  more  profitable  to  the  legal  fraternity 
generally  than  it  is  to-day.  I  speak  whereof  I  know,  so  that  any  lawyer 
who  has  a  good  word  for  bankruptcy  is  manifesting  an  altruistic  spirit 
with  which  my  profession  is  not  generally  credited. 

Definition  is  proverbially  dangerous,  but  I  cannot  speak  plainly  with- 
out plainly  stating  in  the  beginning  what  I  mean  by  a  system  of  bank- 
ruptcy— ^not  only  our  present  system  under  the  Act  of  1898,  but  any  sys- 
tem entitled  to  the  name  of  bankruptcy. 

Any  such  scheme  of  law  is  intended: 

1st.  To  discover,  seize  and  equally  distribute  to  his  creditors  the 
property  of  a  bankrupt; 

2nd.  To  protect  such  bankrupt  from  suit  on  dischargeable  debts 
pending  the  settlement  of  his  affairs; 

3rd.  To  ascertain  and  punish  the  grosser  forms  of  fraud  common  to  all 
commercial  failures  since  the  world  began,  and,  finally,  to  discharge  de- 
serving debtors  from  hopeless  loads  of  debt. 

Any  legal  scheme  which  does  not  reflect  the  sober  and  mature  conmion 
sense  of  the  community  is  a  failure  as  soon  as  it  is  enacted;  but  it  some- 
times occurs  that  even  a  sensible  community  is  deceived  by  the  pretentious 
virtue  and  resounding  phrases  of  something  that  appeals  to  the  sentiment 
of  morality  but  which  will  not  in  practice  even  moderately  fulfil  its 
theoretical  purpose. 

That  the  theory  of  bankruptcy  is  right,  that  it  rests  on  sound  moral 
principles,  is  something  that  I  have  never  heard  denied  by  any  one  except 
a  few  lawyers  who  stopped  learning  an3rthing  new  thirty  years  ago,  and 
some  laymen  whose  opportunities  for  personal  profit  have  been  interfered 
with  by  the  Bankruptcy  Court. 

But  nothing  is  more  common  than  to  hear  from  lawyers  and  laymen 
alike,  complaints  that  bankruptcy  does  not  produce  in  any  reasonable 
measure  the  results  for  which  it  was  theoretically  designed.  This  style  of 
complaint  can  be  made  against  anything  of  human  origin,  and  some  human 
beings  do  not  hesitate  to  make  it  of  matters  which  most  of  us  believe  to 
be  divinely  ordained.  So  that  the  complaint  needs  a  little  dissection.  If 
it  be  meant  that  the  S3rstem  of  bankruptcy  at  present  established  by  law 
in  the  United  States  \s  imperfect  and  capable  of  great  improvement  both 
by  congressional  action  and  betterment  of  practice,  no  one  will  more 
heartily  agree  with  the  complainant  than  I;  and  one  reason  why  I  am  glad 
to  stand  here  to-day  is  to  remind  you  and  other  voters  through  you  that 
improvements  in  commercial  legislation  are  best  obtained  by  the  united 
action  of  commercial  bodies.  One  Chamber  of  Commerce  insistent  upon 
legislation  directly  affecting  its  interests,  is  worth  more  for  legislative  pur- 
poses than  the  united  action  of  all  lawyers  of  a  State.  I  have  not  time  to 
pursue  the  rather  technical  inquiry  into  the  nature  and  extent  of  amend- 
ments to  the  present  Act  believed  by  me  to  be  needful;  so  that  with  this 
reminder  of  your  own  power  as  merchants  and  your  duty  as  citiaens  I 
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leave  this  point.  But  if  the  complaint  against  bankruptcy  be  not  in  re- 
spect of  the  imperfections  of  the  present  statute,  but  against  the  system 
itself,  I  take  issue  with  the  complainant  and  am  seizing  this  opportunity 
to  exhort  those  merchants  who  believe  in  and  desire  business  discipline, 
business  honor  and  business  stability  not  only  to  endiure  but  actively  sup- 
port a  system  of  bankruptcy,  the  best  obtainable  of  course,  but  the  system 
at  aU  events. 

If  we  regard  not  merely  the  United  States  but  the  civilized  world, 
there  is  nothing  new  about  bankruptcy,  but  as  the  system  has  not  been 
permanent  but  recurrent  in  our  national  history  I  am  willing  to  treat  it  for 
American  purposes  as  something  novel,  and  must  therefore  of  course  ad- 
mit that  the  first  duty  of  any  new  scheme  of  life  is  to  prove  itself  an  im- 
provement on  what  went  before. 

We  have  lived  under  the  Act  of  1898  for  thirteen  years;  that  is  a  long 
time  in  any  man's  business  life;  so  I  may  be  pardoned  for  reminding  some 
of  you  and  informing  the  younger  men  of  what  preceded  1898: 

1st.  There  were  as  many  different  systems  of  debtnenforcing  and  of 
insolvency  administration  as  there  were  States  and  Territories  under  the 
flag. 

2nd.  Every  creditor  was  bound  to  expect  that  in  most  States  his  debtor 
could  with  ahnost  complete  safety  execute  private  assignments  to  personal 
friends,  pay  preferentially  when  and  as  he  pleased,  and  confess  judgment 
to  whom  he  liked. 

3rd.  The  creditor  in  nine  cases  out  of  ten  was  left  to  pursue  a  fraudu- 
lent debtor  alone,  and  imif orm  action  or  concert  of  action  among  creditors 
was  a  rare  exception. 

4th.  It  was  almost  impossible  to  examine  a  debtor  and  investigate  his 
conduct  until  after  judgment  and  execution,  and  not  always  then,  for  not 
a  few  of  the  greatest  States  in  the  country  discouraged  if  they  did  not 
forbid  such  attempts. 

The  net  result  was,  as  I  assert,  and  every  lawyer  and  layman  who  was 
in  business  thirteen  years  ago  knows  it,  that  the  great  houses,  with  careful 
credit  managers,  with  travelling  men  as  detectives,  with  skilful  lawyers 
posted  like  sentinels  over  the  country,  usually  got  ahead  of  the  mercan- 
tile community  generally,  the  banks  usually  got  ahead  of  them,  and  the 
debtor's  family  usually  got  ahead  of  everybody. 

I  have  admitted  belief  in  a  bankruptcy  system,  and  my  belief  is  largely 
baaed  on  knowledge  of  what  went  before.  If  anybody  with  knowledge  pre- 
fers what  went  before,  time  is  wasted  in  discussing  the  matter  with  him. 

Therefore  I  assume  that  a  reasonable  man  is  justified  in  preferring  a 
system  of  bankruptcy  to  a  "free-for-all  grab  game"  upon  commercial  fail-^ 
ures,  and  take  this  opportunity  of  pressing  upon  you,  and  organizations 
such  as  yours,  your  duties  and  opportunities, — ^indeed  your  privileges  in 
the  premises. 

There  is  a  common  but  discouragmg  method  of  treating  statutes.    It 
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18  to  expect  the  statate  to  execute  itaelf ,  to  let  it  fieverely  akme  so  far  is 
penonal  efifort  is  concerned,  and  then  curse  the  law  if  the  results  are  not 
satisfactory. 

This  absent  treatment  was  largely  given  the  bankruptcy  statute  for  a 
number  of  3rears  after  its  passage.  The  merchant  who  was  not  deeply 
invdTed  in  a  failure  thoui^t  he  had  done  the  needful  when  he  handed 
over  his  claim  upon  a  contingent  fee  to  the  most  inexpensive  lawyer  of  his 
acquaintance.  Having  done  this  by  telephone  he  piously  waited  for  statu- 
tory miracles.    The  only  miracle  that  happened  was  of  inefficiency. 

I  firmly  believe  that  we  have  improved  on  that,  but  why?  To  be  sure, 
the  bar  and  bench  have  gained  greater  familiarity  with  the  new  machinery; 
but  that  would  make  small  difference  if  bankruptcy  proceedings  had  con- 
tinued to  be  a  sort  of  cockpit  where  attorneys  almost  as  numerous  as 
ereditors  fought  each  other  for  small  advantages.  It  has  become  recog- 
nised that  bankruptcy  is  not  primarily  a  debt-collecting  machine,  nor  a 
debt-discharging  machine,  but  it  is  in  the  hands  of  a  united  and  intelli- 
gently directed  mercantile  community  an  excellent  system  of  commercial 
discipline. 

There  never  was  an  army,  an  hierarchy,  a  community  or  organization 
of  any  kind  that  did  not  beget  camp-followers,  hangers-on,  rascals  and 
scum  of  sundry  kinds.  Similarly  there  never  was  any  such  organizatioi\ 
that  did  not  produce  its  martyrs,  men  to  whom  misfortune  seems  to  cling 
like  a  garment, — as  well  as  its  well-intentioned  incompetents.  Sooner  or 
later  every  business  or  occupation  puts  its  members  where  they  belong; 
every  man  has  a  sort  of  specific  gravity  which  in  the  long  run  decides  his 
place  among  his  fellows,  irrespective  of  titles  or  wealth  or  other  accidents. 
If  your  friend  or  your  enemy,  the  man  whom  you  admire  or  the  one  whom 
you  despise,  falls  into  financial  trouble,  how  can  you  individually  and  effec- 
tively go  to  his  succor  or  see  to  his  punishment?  It  is  too  great  a  burden 
for  the  individual  to  bear.  But  if  you  organise,  and  look  upon  your  or- 
ganisation as  a  matter  of  duty,  and  fulfil  your  first  duty  by  keeping  able 
men  at  the  head  of  your  machine,  you  have  created  a  power  which  finds  in 
the  system  of  bankruptcy  a  sword  wherewith  to  punish  and  shield,  where- 
with to  protect  those  who  conmiercially-speaking  deserve  punishment  or 
succor. 

How  otherwise  can  even  a  united  body  of  creditors  at  once  put  a 
debtor  upon  his  oath  and  ask  him  to  explain  the  reasons  for  his  condition? 
How  else  can  that  alwa3r8  existing  minority  of  creditors  who  wish  to  tear 
a  debtor  to  pieces,  be  held  at  bay  while  such  explanations  are  being  made 
or  sought?  How  else  can  the  false  oath  as  to  concealed  property  be  turned 
into  a  crime, — and  by  what  other  means  can  the  man  who  in  the  opinion 
of  the  majority  of  hia  creditors  ought  to  be  permitted  to  go  on  in  business 
be  lawfully  granted  that  right? 

But  it  is  often  said  that  these  admirable  results  are  not  always  ob- 
tained, and  that  men  still  emerge  from  bankruptcy  with  traces  of  prosper- 
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ity  i^ut  them  not  at  all  consistent  with  ihe  story  of  tribulation  told  at  the 
first  meeting  of  creditors.  This  is  true,  and  always  has  been  true,  and  you 
will  observe  that  I  have  spoken  of  bankruptcy  as  a  method  of  punishing 
the  grosser  forms  of  fraud;  but  it  is  less  true  than  it  was  before,  and  the 
reason  for  that  improvement  is  principally  the  growth  of  the  sense  of 
power,  the  increased  acceptance  of  responsibility  and  performance  of  duty 
on  the  part  of  the  commercial  organizations  of  the  greater  cities  of  this 
country — of  which  I  see  evidence  before  me. 

You,  gentlemen,  if  you  will  put  yoiur  minds  to  it,  are  far  more  compe- 
tent than  any  body  of  lawyers  to  ascertain  how  and  by  what  means  frauds 
in  your  own  business  are  likely  to  be  accomplished.  You  are  your  own 
best  policemen  if  you  will  believe  that  the  examination  in  bankruptcy  of 
a  debtor  by  the  agent  of  your  organization  is  his  court  martial,  from  which 
he  may  emerge  vindicated  so  far  as  evil  intent  is  cono^ned,  or  condemned 
so  that  you  all  may  know  what  manner  of  man  he  is. 

Is  this  worth  while?  Merchants  are  increasingly  of  that  opinion — if 
I  may  judge  from  the  increasing  influence  in  matters  brought  to  my  at- 
tention of  associations  such  as  yours. 

I  welcome  them, — ^they  make  for  economy,  and  jet  are  pecuniarily 
able  to  employ  in  cc»nmercial  matters  lawyers  ci  standing  and  ability, 
but  above  aJl,  they  furnish  a  means  of  discipline,  which  honorably  and 
diligently  exercised,  will  do  more  than  anything  else  to  maintain  the  stabil- 
ity and  supremacy  of  honest  business. 

If  I  seem  to  be  advising  you  about  your  own  affairs,  such  is  not  my 
intention,  but  it  is  within  my  province  to  assure  you  that  those  who  are 
charged  with  declaring  and  executing  the  law,  find  their  labors  more  agree- 
able, and  the  results  thereof  better,  when  the  citizens  who  make  the  law, 
unite  to  aid  it,  and  by  their  practical  knowledge  of  their  own  business  cast 
light  on  dark  places — ^and  this  I  know,  associations  such  as  yours  are 
annually  doing  with  increasing  thoroughness. 

It  is  a  most  important  work, — ^if  I  have  successfully  indicated  to  you 
that  a  system  of  bankruptcy,  when  well  used,  is  helpful  in  that  work,  I 
shall  close  with  a  feeling  of  gratification  added  to  my  ^oyment  of  your 
hospitality. 

ADMIRALTY  AND  MABITIMJB  JUKISDICnON 

The  history  of  the  District  Courts  has  been  a  history  of 
admiralty,  maritime  and  prize  litigation  since  the  founding 
of  the  Republic.  Disorders  engendered  by  war  are  especially 
fruitful  of  such  litigation.  During  the  early  years  of  the 
last  century  when  all  Europe  was  embroiled  in  the  Na- 
poleonic wars;  in  1812-14  when  the  United  States  and  Eng- 
land were  again  engaged  in  open  hostilities,  and  still  later 
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in  1861-65  when  the  Civil  War  was  raging,  the  resultant 
difficulties  of  commercial  intercourse  by  sea  were  reflected 
in  the  numerous  causes  which  came  in  the  first  instance  be- 
fore the  District  Courts  for  adjustment.  One  of  the  earliest  of 
these  cases  came  before  the  District  Court  of  Massachusetts, 
and  involved  the  constitutionality  of  the  Embargo  Acts 
passed  by  Congress  in  the  Jefferson  Administration.  The 
case  is  entitled  United  States  versus  the  Brigantine  William 
in  which  the  decision  of  Judge  Davis  became  famous  because 
it  sustained  the  constitutionality  of  the  acts.  This  was  one 
of  the  very  few  decisions  in  the  lower  courts,  involving  an 
interpretation  of  the  Constitution,  from  which  no  appeal 
was  taken.  It  was  contended  that  Congress  was  not  em- 
powered to  enact  laws  of  a  general  and  unlimited  nature 
relative  to  commercial  intercourse  with  foreign  nations. 

'^It  is  well  understood,"  said  Judge  Davis,  'Hhat  the  de- 
pressed state  of  American  commerce,  and  complete  experi- 
ence of  the  inefficacy  of  State  regulations,  to  apply  a  rem- 
edy, were  among  the  great  procuring  causes  of  the  Federal 
Constitution.  It  was  manifest  that  other  objects  of  equal 
importance  were  exclusively  proper  for  national  juris- 
diction; and  that  under  national  management  and  control 
alone  could  they  be  advantageously  and  efficaciously  con- 
ducted. The  Constitution  specifies  those  objects.  A 
national  sovereignty  is  created.  Not  an  unlimited  sovereign, 
but  a  sovereignty,  as  to  the  objects  surrendered  and  specified, 
limited  only  by  the  qualifications  and  restrictions  expressed 
in  the  Constitution.  Commerce  is  one  of  the  objects.  The 
care,  protection,  management  and  control  of  this  great 
national  concern  is,  in  my  opinion,  vested  by  the  Constitu- 
tion in  the  Congress  of  the  United  States;  and  their  power 
is  sovereign  relative  to  commercial  intercourse,  qualified 
by  the  limitations  and  restrictions  expressed  in  that  in- 
strument, and  by  the  treaty  making  power  of  the  president 
and  Senate."  ^ 

This  decision  is  of  interest  also  because  Judge  Davis  had 
but  scant  precedents  and  authorities  in  which  to  seek  guid- 

^  See  HaU'a  American  Law  Journal,  Vol.  II  (1809). 
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ance,  and  in  their  absence  he  resorted  to  the  Federalist  for  en- 
lightenment, paying  a  high  tribute  to  those  able  and  interest- 
ing papers.  Opposed  to  the  views  which  the  court  expressed, 
at  this  time  were,  Theophilus  Parsons,  the  famous  Mas- 
sachusetts jiuist,  and  Samuel  Dexter,  leader  of  the  bar  of 
that  State.  In  view  of  these  circumstances  it  is  remarkable 
that  an  appeal  was  not  taken,  especially  when  the  matter 
at  issue  was  of  vital  importance  to  every  shipbuilder  and 
shipowner  in  New  England.  The  latter  nevertheless  accepted 
the  decision  as  final  and  adjusted  their  affairs  accordingly 
so  far  as  an  outward  observance  of  the  law  was  concerned, 
but  privateering,  not  easily  distinguishable  from  piracy 
since  this  coimtry  was  not  at  war  with  any  power,  was 
resorted  to  largely,  and  numerous  prizes  were  brought  into 
American  ports.  The  result  was  that  the  early  District  Court 
as  well  as  the  state  tribunals  were  ^'flooded  •  •  •  •  with 
cases  •  •  •  •  construing  the  policies  of  marine  insurance  com- 
panics,  and  adjusting  the  rights  of  captors,  neutrals,  bellig- 
erents, persons  trading  under  licenses  and  privateering  under 
letters  of  marque  and  reprisal  or  otherwise."^ 

The  Judiciary  Act  of  September  24,  1789,  declared 
that  the  admiralty  and  maritime  jurisdiction  extended 
to  "all  waters  navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burthen,"  and  in  consequence  of  the  argu- 
ments of  Justice  Story  it  was  settled  that  admiralty  jur- 
isdiction embraced  not  only  cases  occurring  in  tide  waters, 
but  on  navigable  streams  above  tide  water  including  the 
Great  Lakes,  and  that  this  jurisdiction  is  either  civil  or 
criminal.  The  civil  jurisdiction  includes  cases  of  maritime 
contracts  (such  as  affreighting,  repairs  of  ships,  bottomry 
bonds,  pilotage,  seamen's  wages,  and  salvage),  general 
average,  collisions,  and  maritime  trespass,  sale  and  survey 
of  vessels,  spoliation  and  damage,  and  petitory  and  possess- 
ory suits.  The  court  has  the  capacity  of  law,  and  in  certain 
respects,  the  capacity  of  a  court  of  equity.  Its  decisions 
upon  the  ultimate  rights  of  parties,  from  considerations  of 
conscience,  justice  and  humanity,  sometimes  mitigate  the 

^  Wanen,  History  of  the  American  Bar, 
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severity  of  maritime  contracts  and  moderate  exorbitant 
demands.  As  the  cognizance  of  the  District  Courts,  in  civil 
causes  of  admiralty  and  maritime  jurisdiction,  is  exclusive 
of  all  others,  no  state  court  can  entertain  such  cases;  nor 
can  a  state  legislature  confer  jurisdiction  upon  a  state  court 
to  enforce  a  maritime  lien  by  a  suit  or  proceeding  in  reniy 
which  is  the  distinguishing  feature  of  a  suit  in  admiralty. 
A  suit  in  rem  may  be  brought  in  any  district  where  the 
offending  thing  may  be  found,  and  in  personam  where  the 
defendant  resides.  No  process  can  issue  from  the  District 
Court  until  the  person  or  corporation  that  has  a  maritime 
suit  to  prosecute,  files  a  libel  containing  a  statement  of  the 
case  upon  which  is  founded  the  right  to  recover,  closing 
with  a  prayer  for  proper  relief.  In  suits  by  the  Gk)v«iunent 
the  complaint  is  called  an  information,  or  libel  of  information. 

The  colonial  courts  of  admiralty,  as  they  existed  at  the 
time  of  the  Revolution,  were  continued  by  the  States  of 
New  York  and  Massachusetts.  New  courts  of  admiralty 
were  established  by  Maryland  in  1776,  Pennsylvania  in  1778, 
Virginia  in  1779,  and  in  New  Jersey  in  1781.  Some  of 
the  other  states  abolished  them  altogether.  The  Virginia 
Act  expressly  provided  that  the  three  judges  of  the  Court 
of  Admiralty  were  to  be  "governed  in  their  proceedings  by 
the  regulations  of  the  Congress  of  the  United  States  of 
America;  by  the  acts  of  the  general  assembly;  by  the  laws 
of  Oleron  and  the  Rhodian  and  the  Imperial  laws,  so  far  as 
they  have  been  heretofore  observed  in  the  English  Courts 
of  Admiralty;  and  by  the  laws  of  nature  and  the  nations." 

Even  after  the  Constitution  had  extended  the  Federal 
judicial  power  to  all  cases  of  admiralty  and  maritime  juris- 
diction, the  State  of  New  York,  in  1807,  replaced  the  Colonial 
Court  with  a  Justice's  Court  for  the  City  of  New  York,  which 
was  given  jurisdiction  in  special  marine  cases  but  had  no 
authority  to  proceed,  as  a  Court  of  Admiralty  and  maritime 
jurisdiction.  The  name  of  this  tribunal  was  afterwards 
changed  to  that  of  Marine  Court,  and  later  it  became  known 
as  the  City  Court  of  the  City  of  New  York,  and  as  such 
continues  to  have  authority  in  the  following  marine  causes: 
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An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach 
of  a  contract  to  pay  for  services,  rendered  or  to  be  rendered 
on  board  the  vessel,  dm-ing  a  voyage,  wholly  or  partly  per- 
formed, or  intended  to  be  performed  by  it. 

Also  an  action  in  favor  of  or  against  a  person,  belonging 
to  or  on  board  a  vessel  in  the  merchant  service  to  recover 
damages  for  assault,  battery,  or  false  imprisonment,  com- 
mitted on  board  the  vessel,  on  the  high  seas,  or  in  a  place 
without  the  United  States. 

DISTRICT  COURTS  OF  THE  UNITED  STATES 

Districts                             Judges                         Addresses  App. 

Ala.:  N.  <fe  M Thomas  G.  Jones Montgomery 1901 

"     N William  I.  Grubb Birmingham 1909 

"     S.  D H.  T.  Toulmin Mobile 1887 

Alaska Thomas  R.  Lyons Juneau 1909 

"     CD.  Murane Nome 1910 

"     Edw.  E.  Cushman Valdez 1909 

"     P.  D.  Overfield. Fairbanks 1909 

Ark.:  E.  D Jacob  Trieber. Little  Rock 1901 

"     W.  D F.  A.  Woumans Fort  Smith 1911 

Cal. :  N.  D John  J.  De  Haven San  Francisco  ....  1897 

"     Wm.  C.  Van  Fleet San  Francisco 1907 

"     S.  D Olin  WeUbom Los  Angeles 1895 

Colorado Robert  E.  Lewis Denver 1906 

Connecticut James  P.  Piatt Hartford 1902 

Delaware Ed.  G.  Bradford Wilmmgton 1897 

Fla.:  N.  D W.  B.  Sheppard Pensacola 1908 

"     S.  D James  W.^Locke Jacksonville 1872 

Ga.:  N.    D.  ; Wm.  T.  Newman Atlanta 1886 

"     S.  D Emory  Speer Macon 1885 

Hawaii Sanford  B.  Dole Honolulu 1909 

"      Chas.  F.  Clemons Honolulu 1911 

Idaho Frank  S.  Dietrich Bois6 1907 

Hi.:  N.  D Ken.  M.  Landis Chicago 1905 

"    G.  A.  Carpenter Chicago 1910 

"    S.  D J.  0.  Humphrey Springfield 1901 

"    E F.  M.  Wright Urbana 1905 

Indiana A.  B.  Anderson. Indianapolis 1902 

Iowa:  N.  D Henry  T.  Reed Cresco 1904 
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Districts                             Judges                         Addresses  App. 

Iowa:  S.  D S.  McPherson Red  Oak 1900 

Kansas John  C.  Pollock Kansas  City 1903 

Ky.:  W.  D Walter  Evans LouisviUe 1899 

"     E.  D A.  M.  J.  Cochran Maysville 1901 

La.:  E.  D Rufus  E.  Foster New  Orleans 1909 

"     W.  D Aleck  Boannan Shreveport 1881 

Maine Clarence  Hale Portland 1902 

Maryland Thomas  J.  Morris Baltimore 1879 

"    John  C.  Rose Baltimore 1910 

Mass Frederick  Dodge Boston 1905 

Mich.:  W.  D A.  C.  Denison Grand  Rapids 1910 

Minnesota Chas.  A.  Willard Minneapolis 1909 

"         Page  Morris Duluth 1903 

Miss.:  N.  &  S Henry  C.  Niles Kosciusko 1892 

Montana Carl  Rasch Helena 1910 

Mo.:  E.  D David  P.  Dyer St.  Louis 1907 

"     W.  D A.  S.  Van  Valkenburgh  .Kansas  City 1910 

Nebraska Wm.  H.  Munger Omaha 1897 

"        Thos.  C.  Munger Lincohi 1907 

Nevada E.  S.  Farrington Carson  City 1907 

N.  Hamp Edgar  Aldrich Littleton 1891 

New  Jersey John  Rellstab Trenton 1909 

"         Joseph  Cross Elizabeth 1905 

N.  Y.:  N.  D George  W.  Ray Norwich 1902 

"       W.  D John  R.  Hazel Buffalo 1900 

"      S.  D Julius  M.  Mayer N.  Y.  City 1912 

"      S.  D George  C.  Holt N.  Y.  City 1903 

"      S.  D Chas.  M.  Hough N.  Y.  City 1906 

"       S.  D Learned  Hand N.  Y.  City 1909 

"      E.  D T.  I.  Chatfield Brooklyn 1907 

"          "     V.  V.  Veeder Brooklyn 1911 

N.  C:  E.  D H.  G.  Conner Wilson 1909 

"      W.  D James  E.  Boyd Greensboro 1901 

N.  Dakota Chas.  F.  Amidon Fargo . . .  ; 1897 

Ohio:  N.  D John  M.  KilHts Toledo 1910 

"         "     W.  L.  Day Cleveland 1911 

"      S.  D H.  C.  HoUister Cincinnati 1910 

"      S.  D John  E.  Sater Columbus 1909 

OkJa.:  E.  D R.  E.  Campbell Muskogee 1908 

"      W.  D John  H.  Cotteral Guthrie 1908 

Oregon C.  E.  Wolverton Portland 1906 

"      Robert  S.  Bean Portland 1909 

Pa.:  E.  D J.  B.  McPherson Philadelphia 1899 

"    E.D Jas.  B.  Holland Philadelphia 1904 
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Districts                             Judges                          Addresses  App, 

Pa.:  M.  D Jas.  B.  Witmer Sunbury 1911 

"    W.  D Jaa.  S.  Young Pittsburgh 1908 

"    W.  D. Chas.  P.  Orr Pittsburgh 1909 

R.  Island. A.  L.  Brown Providence 1896 

S.  Carolina H.  A.  M.  Smith Charleston 1911 

S.  Dakota Jas.  D.  Elliott Sioux  Falls 1911 

Tenn.:  E.  <&  M Ed.  T.  Sanford Knoxville 1908 

"      W.  D John  E.  McCaU Memphis  . .  .• 1906 

Tex.:  E.  D Gordon  Russell Sherman 1910 

"      W.  D Thos.  S.  Maxey Austin 1888 

"      N.  D Edw.  R.  Meek Dallas 1899 

"     S.  D W.  T.  Bums Houston 1902 

Utah J.  A.  Marshall Salt  Lake  City 1896 

Vermont James  L.  Martin Brattleboro 1906 

Va.:  E.  D E.  WaddiU,  Jr Richmond 1898 

"     W.  D H.  C.  McDowell Lynchburg 1901 

Wash.:  W.  D C.  H.  Hanford Seattle 1890 

"       W.  D G.  Donworth Seattle 1909 

"       E.  D F.  H.  Rudkin Spokane 1911 

W.  Va.:  N.  D A.  G.  Dayton Phillippi 1905 

"       S.  D B.  F.  Keller Charleston 1901 

Wis.:  E.  D Jos.  V.  Quarles Milwaukee 1905 

"       W.  D A.  L.  Sanborn Madison 1905 

Wyoming John  A.  Riner Cheyenne 1890 


CHAPTER  VII 

COMBiERCE     COUKT — CUSTOMS     COURT    OF    APPEALS — COURT 

OF  CLAIMS 

* 

That  portion  of  the  so-called  Administration  Raikoad 
Bill  creating  a  Court  of  Commerce  was  passed  by  Congress 
and  approved  by  President  Taft  on  the  eighteenth  of  June, 
1910.  The  act  is  entitled  "An  Act  to  create  a  Commerce 
Court,  and  to  amend  the  Act  entitled  'An  Act  to  regulate 
commerce'  approved  February  4,  1887,  as  heretofore 
amended,  and  for  other  purposes."  The  court  was  created 
in  the  face  of  the  opposition  of  both  the  Democrats  and  the 
Republican  insurgents,  and  its  continued  existence  has' 
been  seriously  threatened  from  time  to  time  by  the  same 
forces.  The  new  tribunal  was  represented  as  unnecessary 
and  as  a  grievous  burden  on  the  taxpayers  of  the  country. 
The  Interstate  Commerce  Commission,  said  its  opponents, 
could  do  all  the  work  which  the  Commerce  Coiui;  was  de- 
signed to  accomplish  with  appeals  as  hitherto  through  the 
regular  channels  of  the  Circuit  Court  and  the  Circuit  Cowrt 
of  Appeals  to  the  United  States  Supreme  Court.  It  was 
feared  that  railway  interests  would  dominate  the  appoint- 
ments to  the  Commerce  Court  bench. 

"It  seems  to  us  fundamentally  wrong,"  said  the  Senate 
minority  report,  "to  create  a  court  whose  sole  work  will 
be  the  trial  of  railway  cases.  Without  enlarging  upon  the 
subject,  we  merelj*^  remind  the  Senate  of  the  tremendous 
influences  that  will  inevitably  surround  the  selection  of 
such  a  tribunal.  It  is  far  better  for  the  coimtry  that  all 
such  controversies  shall  be  disposed  of  by  regularly  consti- 
tuted judicial  tribunals,  proceeding  in  the  orderly  estab- 
lished way." 

In  December,  1911,  United  States  Senator  Miles  Poin- 
dexter  of  Washington  introduced  a  bill  in  the  Senate  to 
118 
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abolish  the  Commerce  Court.  This  was  one  of  the  numerous 
bills  designed  for  the  same  end  which  were  inspired  by  the 
Commerce  Court's  action  temporarily  enjoining  the  In- 
terstate Conunerce  Commission  from  enforcing  its  order 
in  regard  to  the  freight  rates  charged  by  railroads  for  hauls 
to  intermountain  points  in  Washington,  California,  Nevada 
and  Arizona. 

'^Its  effect  is  to  destroy  absolutely  the  force  of  the  long 
and  short  haul  clause  passed  by  the  Sixty-first  Congress, 
as  well  as  the  Commerce  Commission  to  perform  its  functions 
fixed  by  Congress  under  this  law,"  said  the  senator  from 
Washington.  **It  renders  perfectly  futile  the  advance  of 
twenty  years  in  governmental  railroad  control.  The  court 
is  entirely  superfluous  as  at  present  constituted,  it  has 
grossly  exceeded  its  authority  and  in  the  ver}'  nature  of 
its  relation  to  the  Interstate  Commerce  Commission  it 
will  be  constantly  prone  to  arrogate  to  itself  functions 
which  do  not  belong  to  it,  which  are  not  judicial  and  which 
can  never  be  properly  exercised  by  a  judicial  tribunal.  It 
should  be  at  once  abolished." 

The  Commerce  Court  is  composed  of  five  judges  who 
have  the  status  and  pay  of  a  circuit  judge.  The  salary  is 
$7,000  with  an  additional  allowance  of  $1,500  for  travelling 
and  kindred  expenses  incidental  to  the  judges'  presence  in 
Washington  when  the  court  is  in  session.  The  president 
was  empowered  by  the  act  to  appoint  five  circuit  judges 
and  to  designate  them  to  serve  one,  two,  three,  four  and  five 
years  respectively  in  order  that  the  period  of  designation 
of  one  of  the  judges  should  expire  in  each  year  thereafter. 
In  the  case  of  the  death,  resignation,  or  termination  of  as- 
signment of  any  judge  so  designated,  the  chief  justice  of  the 
Supreme  Court  designates  a  circuit  judge  to  fill  the  vacancy. 
The  act  provided  that,  after  1914,  no  circuit  judge  was  to 
be  re-designated  until  a  year  had  elapsed  from  his  previous 
designation.  The  judge  first  designated  for  the  five-year 
period  of  service  presided,  and  after  that  the  senior  judge 
is  to  preside.  In  the  event  of  a  contingency  requiring  an 
associate  justice  of  the  Supreme  Court  to  sit  in  the  Com- 
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merce  Court  temporarily  the  associate  justice  presides. 
Four  of  the  judges  constitute  a  quorum  and  all  decisions 
must  have  the  concurrence  of  the  majority. 

The  Commerce  Court  is  a  Court  of  Record  and  has  a  seal. 
There  is  a  clerk  and  a  marshal  with  the  same  duties  and 
powers,  so  far  as  they  may  be  appropriate  and  unaltered 
by  the  rules  of  the  court,  as  those  exercised  by  the  clerk 
and  marshal  of  the  Supreme  Court.  The  offices  of  both 
officials  are  in  Washington.  They  are  appointed  by  the 
court  as  well  as  any  deputies  which  may  be  deemed  neces- 
sary. The  terms  of  office  are  subject  to  the  court's  pleasiu^. 
The  salary  of  the  clerk  is  $4,000  per  annum  and  that  of  the 
marshal  $3,000.  The  salary  of  a  deputy  clerk,  if  there  should 
be  one,  is  $2,500,  and  that  of  a  deputy  marshal  the  same. 
The  clerk  and  marshal  may  employ  such  assistance  as  may 
be  required  with  the  court's  approval.  Costs  and  fees  are 
established  by  the  court  in  a  table  which  must  be  approved 
by  the  Supreme  Court. 

The  Commerce  Court  must  always  be  open  for  business. 
Its  regular  sessions  are  held  in  Washington  but  the  powers 
of  the  court  and  its  officers  may  be  exercised  anywhere 
in  the  United  States.  It  may  hold  sessions  at  its  discretion 
in  different  parts  of  the  country  if  by  so  doing  its  work  is 
expedited  and  undue  expense  and  inconvenience  to  litigants 
are  avoided.  If  the  business  of  the  court  should  not,  at 
any  time,  require  the  services  of  all  its  judges  the  chief 
justice  of  the  Supreme  Court  may  terminate  the  assignment 
of  any  of  them  and  temporarily  assign  them  to  service  in  any 
Circuit  Court  of  Appeals  or  District  Court. 

The  Commerce  Court  exercises  exclusive  jurisdiction 
over  all  cases  for  the  enforcement,  otherwise  than  by  ad- 
judication and  collection  of  a  forfeiture  or  penalty  or  by 
inffiction  of  criminal  punishment,  of  any  order  of  the  In- 
terstate Commerce  Coromission  other  than  for  the  payment 
of  money;  also  cases  brought  to  enjoin,  set  aside,  annul  or 
suspend  in  whole  or  in  part  any  order  of  that  Conmiission, 
as  well  as  such  cases  xmder  the  Interstate  Commerce  Act 
formerly  cognizable  in  the  defunct  Circuit  Courts.    The 
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court  may  issue  writs  and  process  appropriate  to  the  ex- 
ercise of  its  jurisdiction  and  powers,  and  they  are  returnable 
anywhere  in  the  United  States.  Appeals  lie  directly  to  the 
Supreme  Court  and  they  must  be  filed  within  sixty  days 
from  the  date  of  the  lower  court's  decree.  An  appeal,  how- 
ever, does  not  operate  as  a  stay  imless  the  highest  court  so 
directs,  but  such  appeals  have  priority  in  hearing  and  de- 
termination over  all  others  except  criminal  causes. 

It  is  required  of  every  common  carrier,  subject  to  the  pro- 
visions of  the  act  creating  the  Conmierce  Court  to  designate 
an  agent  m  Washington  on  whom  service  of  all  notices  and 
processes  may  be  made  in  its  behalf  in  any  suit  or  proceed- 
ing pending  in  the  court.  The  term  "common  carrier" 
includes  all  express  and  sleeping  car  companies,  and  the 
term  "railroad"  includes  all  bridges  or  ferries  used  or 
operated  in  connection  with  a  railroad. 

The  first  judges  designated  to  sit  in  the  Commerce  Court 

•  

were  Martin  A.  Knapp,  former  chairman  of  the  Interstate 
Commerce  Commission,  presiding;  Robert  W.  Archbald, 
former  district  judge  for  the  Middle  District  of  Pennsylvania; 
William  H.  Hunt,  former  district  judge  for  the  District  of 
Montana;  John  E.  Carland  of  South  Dakota,  and  Julian 
W.  Mack  of  Illinois,  former  judge  of  the  Circuit  Court, 
No  two  of  the  judges  can  come  from  the  same  circuit. 

The  court  held  its  first  session  on  the  sixth  of  February, 
1911,  but  nothing  was  done  beyond  organizing  for  business. 
The  judges  then  visited  the  White  House  to  pay  their 
respects  to  President  Taft.  The  first  public  session  of  the 
court  was  held  on  the  fifteenth  of  the  same  month  in  the 
court  room  of  the  Court  of  Customs  Appeals.  The  session 
was  devoted  to  preliminary  work.  Fourteen  attorneys 
were  admitted  to  practice.  Six  cases  pending  before  the 
Circuit  Courts  were  formally  transferred  to  the  new  tribunal. 
The  first  decisions  were  handed  down  in  July,  1911.  They 
were  three  in  number,  two  sustaining  and  one  overruling 
the  findings  of  the  Interstate  Commerce  Commission.  The 
cases  were  argued  during  April  and  May  before  a  full  bench 
of  the  coxirt,     These  decisions  contained  several  points 
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of  interest  to  shippers.  It  was  held  that  the  Commerce 
Court  has  jurisdiction  to  review  when  the  Interstate  Com- 
merce Commission  has  issued  no  order  and  the  case  has  been 
dismissed;  that  private  cars  while  in  the  railroad  service 
on  either  private  tracks  or  the  carrier's  tracks  are  subject 
to  demurrage  rules  and  charges;  that  a  railroad  performs 
a  distinct  service  in  shunting  cars  on  a  private  track  and  is 
accordingly  entitled  to  a  reasonable  charge,  and  that  the 
Interstate  Commerce  Commission,  in  deciding  a  suitable 
rate'  between  two  places,  may  consider  the  interests  of  all 
the  railroads  operating  between  those  places,  and  not  merely 
the  one  road  involved  specifically  in  the  complaint. 

The  one  action  of  the  Commerce  Court  which  aroused 
more  widespread  interest  and  comment  than  any  other, 
was  the  decision  temporarily  enjoining  the  Interstate  Com- 
merce Commission  from  enforcing  the  order  requiring  rail- 
roads carrying  freight  for  western  mountain  districts  to 
reduce  their  rates.  Western  cities  conducted  a  campaign 
for  ten  years  to  get  such  an  order  entered,  and  the  accom- 
plishment of  that  end  was  the  occasion  of  triumphant  joy 
in  the  cities  most  nearly  affected.  The  temporary  reversal 
of  the  order  by  the  decision  of  the  Commerce  Court  (Novem- 
ber 9,  1911),  affecting  as  it  did  practically  every  railroad 
in  the  country,  was  equally  a  matter  of  joy  to  the  carriers 
and  of  keen  disappointment  to  western  people.  The  In- 
terstate Commerce  Commission  had  ordered  reductions 
in  rates  which  in  many  cases  amounted  to  as  much  as  twenty 
per  cent  and  involving  hundreds  of  thousands  of  rates  on 
nearly  every  road  which  ran  into  the  far  West  or  had  con- 
nections to  the  intermountain  terminals.  It  was  this  de- 
cision of  the  court  which  gave  its  opponents  another  op- 
portunity to  advocate  its  abolishment,  and  several  bills 
were  drawn  up  and  introduced  both  in  the  Senate  and  House 
for  that  purpose. 

CXTSTOMS  OOUKT  OF  APPEALS 

The  Customs  Court  of  Appeals  was  created  by  the  Payne- 
Aldrich  Tariff  Act  which  was  approved  by  President  Taft 
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on  the  fifth  of  August,  1909.  This  tribunal  is  the  court  of 
last  resort  in  all  cases  of  appeals  in  litigation  arising  under 
customs  laws  and  regulations.  The  jurisdiction  of  such 
cases  hitherto  exercised  by  the  lower  Federal  courts  was 
withdrawn  from  those  courts  by  the  provisions  of  the  act 
which  states  that  ''after  the  organization  of  said  court  no 
appeal  shall  be  taken  or  allowed  from  any  Board  of  United 
States  General  Appraisers  to  any  other  court,  and  no  ap- 
pellate jiuisdiction  shall  thereafter  be  exercised  or  allowed 
by  any  other  courts  in  cases  decided  by  said  Board  of  United 
States  General  Appraisers;  but  all  appeals  allowed  by  law 
from  such  Board  of  General  Appraisers  shall  be  subject 
to  review  only  in  the  C!ourt  of  Customs  Appeals  hereby 
established,  according  to  the  provisions  of  this  act:  Pro- 
vided, That  nothing  in  this  Act  shall  be  deemed  to  deprive 
the  Supreme  Court  of  the  United  States  of  jurisdiction 
to  hear  and  determine  all  customs  cases  which  have  hereto- 
fore been  certified  to  said  court  from  the  United  States 
Circuit  Courts  of  Appeals  on  applications  for  writs  of  * 
certiorari  or  otherwise,  nor  to  review  by  writ  of  certiorari 
any  customs  case  heretofore  decided  or  now  pending  and 
hereafter  decided  by  any  Circuit  Court  of  Appeals,  provided 
application  for  said  writ  be  made  within  six  months  after 
the  passage  of  this  act:  And  provided  further,  that  all 
customs  cases  heretofore  decided  by  a  Circuit  or  District 
Court  of  the  United  States  or  a  court  of  a  Territory  of  the 
United  States  and  which  have  not  been  removed  from  said 
courts  by  appeal  or  writ  of  error,  and  all  such  cases  hereto- 
fore submitted  for  decision  in  said  courts  and  remaining 
undecided,  may  be  reviewed  on  appeal  at  the  instance  of 
either  party  by  the  United  States  Court  of  Customs  Appeals, 
provided  such  appeal  be  taken  within  one  year  from  the 
date  of  the  entry  of  the  order,  judgment  or  decree  sought  to 
be  reviewed." 

The  law  states  specifically  that  "the  Court  of  Customs 
Appeals  established  by  this  Act  shall  exercise  exclusive 
appellate  jurisdiction  to  review  by  appeal,  as  provided  by 
this  Act,  final  decisions  by  a  Board  of  General  Appraisers 
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in  all  cases  as  to  the  construction  of  the  law  and  the  facts 
respecting  the  classification  of  merchandise  and  the  rate 
of  duty  imposed  thereon  under  such  classification,  and  the 
fees  and  charges  connected  therewith,  and  all  appealable 
questions  as  to  the  jurisdiction  of  said  board;  and  all  ap- 
pealable questions  as  to  the  laws  and  regulations  governing 
the  collection  of  the  customs  revenues;  and  the  judgment 
or  decree  of  said  Court  of  Customs  Appeals  shall  be  final 
in  all  such  cases.  If  the  importer,  owner,  consignee,  or  agent 
of  any  imported  merchandise,  or  the  collector  or  Secretary 
of  the  Treasury,  shall  be  dissatisfied  with  the  decision  of  the 
Board  of  General  Appraisers  as  to  the  construction  of  the 
law  and  the  facts  respecting  the  classification  of  such 
merchandise  and  the  rate  of  duty  imposed  thereon  under 
such  classification,  or  with  any  other  appealable  decision 
of  said  board,  they,  or  either  of  them,  may,  within  sixty  days 
next  after  the  entry  of  such  decree  or  judgment,  and  not 
afterwards,  apply  to  the  Court  of  Customs  Appeals  for  a 
review  of  the  questions  of  law  and  the  fact  involved  in  such 
decision:  Provided,  That  in  Alaska  and  in  the  insular  and 
other  outside  possessions  of  the  United  States  ninety  days 
shall  be  allowed  for  making  such  apphcation  to  the  Coiut 
of  Customs  Appeals.  Such  application  shall  be  made  by 
filing  in  the  office  of  the  clerk  of  said  court  a  concise  state- 
ment of  errors  of  law  and  fact  complained  of,  and  a  copy  of 
such  statement  shall  be  served  on  the  collector,  or  on  the 
importer,  owner,  consignee  or  agent,  as  the  case  may  be. 
Thereupon,  the  court  shall  immediately  order  the  Board 
of  Greneral  Appraisers  to  transmit  to  said  court  the  record 
and  evidence  taken  by  them,  together  with  the  certified 
statement  of  the  facts  involved  in  the  case  and  their  decision 
thereon;  and  all  the  evidence  taken  by  and  before  said  board 
ahall  be  competent  evidence  before  said  Court  of  Customs 
Appeals.  The  decision  of  said  Court  of  Customs  Appeals 
shall  be  final,  and  such  cause  shall  be  remanded  to  said 
Board  of  General  Appraisers  for  further  proceedings  to  be 
taken  in  pursuance  of  such  determination." 
The  court  consists  of  a  presiding  judge  and  four  associate 
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judges  appointed  by  the  president  by  and  with  the  consent 
of  the  Senate.  The  Tariff  Act  provided  for  a  salary  of  $10,000 
per  annum  but  Congress  declined  to  appropriate  a  suflBicient 
fund  and  the  amount  was  reduced  to  $7,000  per  annum, 
the  same  salary  which  a  circuit  judge  receives.  The  court 
is  provided  with  a  marshal  for  the  District  of  Coliunbia 
whose  salary  is  $3,000  per  annum.  Any  work  of  the  court 
outside  of  the  District  of  Columbia  falling  within  the  lines 
of  duty  of  a  marshal  is  performed  by  the  United  States 
marshals  in  the  respective  districts  throughout  the  coimtry. 
The  court  has  a  clerk  whose  salary  is  $4,000  per  annmn. 
There  are  no  fees  of  any  nature  which  the  clerk  may  collect 
as  his  own  emoluments  of  office,  and  he  cannot  be  appointed 
as  a  commissioner,  master,  receiver  or  referee.  The  court 
must  always  be  open  for  business,  and  sessions  may  be  held 
at  its  discretion  in  the  several  judicial  circuits  and  at  any 
place  which  it  may  designate  from  time  to  time.  Any  three 
judges  of  the  court  constitute  a  quorum,  and  the  concur- 
rence of  these  judges  is  necessary  to  a  decision. 

In  addition  to  the  clerk  there  is  an  assistant  clerk  at  a 
salary  of  $2,500  per  annum,  five  stenographic  clerks  at 
salaries  of  $2,400  per  anniun  each,  and  one  stenographic 
reporter  at  a  salary  of  $2,500  per  annum. 

The  act  also  empowered  the  United  States  Attorney- 
General  to  appoint  an  assistant  attorney-general,  at  a 
salary  of  $10,000  per  annum,  whose  duty  is  to  represent 
the  interests  of  the  Government  in  all  matters  of  re-appraise- 
ment and  classification  of  imported  goods  and  in  all  litigation 
arising  from  such  matters  before  the  proper  courts.  There 
is  a  deputy  assistant  attorney-general  at  a  salary  of  $7,500 
per  annum  and  foiu*  attorneys  with  salaries  of  $5,000  per 
annum.  Additional  assistants  and  special  coimsel  may 
be  appointed  in  ca^  of  need  by  the  ^tomey-general  to 
represent  the  Government  interests.  The  office  of  the 
assistant  attorney-general  is  in  the  Appraisers'  Warehouse 
in  New  York  City.  The  first  incumbent  of  the  office  was 
David  Frank  Lloyd  who  for  many  years  was  the  first  as- 
sistant United  States  Attorney  in  New  York.    Mr.  Lloyd 
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died  in  New  Haven,  Conn.,  on  the  sixth  of  June,  1911,  and 
a  few  weeks  later  his  successor  was  appointed  in  the  person 
of  William  L.  Wemple,  a  young  assistant  United  States 
Attorney  in  New  York  under  Henry  A.  Wise  who  had  be- 
come prominent  in  the  prosecution  of  the  notorious  Duveen 
undervaluation  frauds  which  netted  the  Government  more 
than  $1,200,000  in  fines  and  in  settlements  of  aU  civil  claims. 
Mr.  Wemple  is  the  present  incumbent. 

As  in  the  case  of  the  Commerce  Court,  the  Customs  Court 
of  Appeals  was  created  in  the  face  of  opposition.  It  was  felt 
that  the  tendency  toward  the  establishment  of  special  courts 
was  a  vicious  one.  Such  courts  develop  narrow  judges,  it 
was  urged,  who  are  often  nothing  more  than  empiricists, 
and  the  courts  themselves  become  narrow  and  of  inferior 
standard,  and  their  decisions  are  likely  to  be  unduly  in- 
fluenced by  public  officials  who  may  have  very  strong  reasons 
for  desiring  this  or  that  interpretation  of  the  law  and  the 
fact.  Political  considerations  are  likely  to  influence  these 
courts  in  their  action  it  was  said.  Many  affected  to  be- 
heve  that  special  courts  are  created  as  much  for  the  purpose 
of  giving  political  adherents  remunerative  posts  as  for  any 
other  reason,  and  such  a  belief  even  among  a  public  minority 
is  likely  to  diminish  the  respect  which  every  judicial  tribunal 
should  at  all  times  command.  It  was  thought  that  a  Customs 
Court  was  imnecessary.  Practically  nine  tenths  of  the 
customs  business  of  the  whole  country  is  transacted  in  New 
York  City,  it  was  said,  and  if  the  District  and  Circuit  Courts 
had  handled  all  this  work  hitherto  why  should  not  they  con- 
tinue to  do  so?  Federal  judges  have  ample  time  to  do  it 
except  possibly  in  New  York.  In  the  latter  district,  extra 
judges  could  be  appointed,  or  judges  from  other  districts 
temporarily  assigned  if  necessary. 

There  are  many,  on  the  other  hand,  who  believe  that  a 
special  court  is  conducive  not  only  to  despatch  but  also 
to  the  inteUigent  handling  of  classes  of  litigation  which  re- 
quire more  than  a  judicial  temperament  and  a  general 
knowledge  of  law.  The  development  of  the  country  has 
been  so  rapid  and  its  interests  have  become  so  complicated 
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and  extensive,  due  largely  to  the  size  of  the  country  itself, 
that  masses  of  special  laws  and  rules  and  regulations  have 
come  into  existence  which  demand  careful  and  continuous 
study  to  give  that  familiarity  with  them  necessary  for  their 
proper  interpretation.  Commercial  law,  patent  law,  tariff 
law  and  others  are  cited.  The  student  of  customs  laws  in 
particular  is  constantly  required  to  deal  with  statutory 
construction  and  must  acquire  vast  technical  knowledge 
of  subjects  pertaining  to  revenue.  There  are,  too,  the  con- 
flicts in  decisions  rendered  by  Federal  courts  in  different 
districts  and  circuits.  As  to  political  motives  in  establish- 
ing such  a  tribunal  as  the  Customs  Court,  how  could  the 
judges,  it  was  asked,  face  a  constituency  of  more  than 
80,000,000  people,  and  dare  to  do  aught  but  justice  to  them? 

The  presiding  judge  of  the  Customs  Court  of  Appeals 
is  Robert  M.  Montgomery  of  Michigan,  and  the  associate 
judges  are  George  E.  Martin  of  Ohio,  James  F.  Smith  of 
California,  Orion  M.  Barber  of  Vermont  and  Marion  De 
Vries  of  California.  The  court  first  met  on  the  twenty- 
second  of  April,  1910,  but  no  business  was  transacted.  Un- 
til early  in  June  of  that  year  the  court  was  kept  busy 
finding  quarters,  selecting  its  ofl^cers  and  attending  to  the 
innumerable  details  incident  to  the  preparations  for  its 
real  work  and  the  transfer  of  cases  from  the  Federal  Circuit 
and  District  Courts.  It  started  its  judicial  work  with  225 
cases  on  the  docket  although  only  108  cases  were  placed 
on  the  calendar  for  argument.  The  first  decisions  of  the 
court  were  handed  down  on  the  twenty-second  of  June. 
All  the  cases  decided  at  that  time  were  appeals  from  rulings 
of  the  Board  of  General  Appraisers  and  from  decisions  of 
the  United  States  Circuit  Court  in  the  Southern  District 
of  New  York.  In  two  cases  the  Circuit  Court  was  reversed 
and  in  three  sustained. 

The  general  practitioner  is  probably  less  familiar  with  the 
handling  of  customs  cases  than  with  any  other  phase  of 
legal  or  court  procedure.  The  Board  of  General  Appraisers 
was  created  by  act  of  Congress  in  1890.  Before  the  or- 
ganization of  the  Board  protests  against  valuations  assessed 
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by  the  CJoUector  of  Customs  were  filed  with  the  Treasury 
Department. 

COURT  OF  CLAIMS 

Prior  to  the  purchase  of  the  territory  known  as  Louisiana 
from  the  French  in  the  early  part  of  the  last  century,  it  was 
impossible  for  citizens  of  the  United  States  to  bring  suit 
against  the  Government.  Claims  could  be  adjusted  only 
by  special  legislation  of  Congress.  The  acquisition  of  Louisi- 
ana and  other  territory  beyond  the  States,  changed  all  this 
in  time,  because  of  the  confusion  in  allotting  land  grants. 
Disputed  claims  developed  so  rapidly  as  to  necessitate  the 
establishment  of  a  court  for  their  adjustment.  Accordingly, 
as  a  step  in  that  direction.  Congress  passed  an  act  on  the 
twenty-sixth  of  May,  1824,  authorizing  the  judge  of  the 
District  Court  in  Missouri  to  assist  and  supplement  the 
General  Land  Office  by  hearing  land  suits  and  by  issuing 
final  decrees.  It  was  in  this  court  that  the  Government 
of  the  United  States  was  first  named  as  a  defendant  in  any 
form  of  litigation.  Sessions  were  held  in  St.  Louis,  St. 
Genevieve  and  Jackson  in  Missouri.  In  addition  to  the 
adjustment  of  land  claims  there  arose  other  claims  growing 
out  of  Government  contracts,  money  disbursements,  de- 
partmental procedure,  all  of  which  were  difficult  of  settle- 
ment by  means  of  legislation.  By  1855  Congress  awoke 
to  the  necessity  of  a  special  court  to  handle  these  matters, 
and  on  the  twenty-fourth  of  February  of  that  year  the  Court 
of  Claims  was  created.  The  door  was  fijially  opened  to 
practically  all  claimants  with  the  passage  of  the  Tucker  Act 
of  the  tWrd  of  March,  1887. 

The  Court  of  Claims  has  a  chief  justice  and  four  associ- 
ate judges  who  are  appointed  by  the  president  and  Senate. 
The  chief  justice  receives  $6,500  a  year  and  his  associates 
$6,000.  The  sessions  of  the  court  are  held  in  the  Corcoran 
Art  Gallery  building  in  Washington.  There  is  one  annual 
session  opening  on  the  first  Monday  in  December.  This 
session  continues  until  the  work  before  the  court  is  finished. 
Three  judges  constitute  a  quorum  and  the  concurrence  of 
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that  number  is  necessary  to  a  decision  in  any  case.  The 
clerk  and  other  subordinate  officers  are  appointed  by  the 
court.  The  present  chief  justice  of  the  court  is:  Stanton 
J.  Peelle  of  Indiana,  and  the  associate  judges  are  Charles 
B.  Howry  of  Mississippi;  Fenton  W.  Booth  of  Illinois; 
George  W.  Atkinson  of  West  Virginia;  and  Samuel  S. 
Barney  of  Wisconsin. 

A  full  report  of  the  court's  proceedings  and  decisions  is 
made  to  Congress  at  the  beginning  of  the  December  session. 
By  means  of  this  report  and  by  the  decisions  handed  down 
from  time  to  time,  the  heads  of  the  various  departments  of 
the  Government  are  kept  informed  of  the  disposition  of 
cases. 

Members  of  Congress  cannot  practice  before  the  court, 
nor  can  any  officer  or  employee  of  a  department  appear 
before  the  court  in  connection  with  the  prosecution  of  a 
claim  until  two  years  have  elapsed  since  his  retirement. 

The  court  has  jmisdiction  to  hear  and  determine  all 
claims  founded  on  any  act  of  Congress  and  also  on  any  regu- 
lation of  an  executive  department,  on  any  contract  express 
or  implied,  and  may  deal  with  all  claims  which  may  be  re- 
ferred by  either  House  of  Congress.  The  force  of  set-offs, 
counterclaims  and  claims  for  damages  held  by  the  Govern- 
ment against  an  individual  making  a  claim  in  the  court, 
may  likewise  be  heard  and  determined.  Claims  of  quarter- 
masters and  subsistence  officers  for  relief  from  responsibihty 
for  the  loss  of  fimds,  vouchers  and  papers,  whether  these 
may  have  been  captured  by  the  enemy  or  otherwise,  are 
heard  by  the  court,  and  the  latter  is  given  exclusive  juris- 
diction over  recovery  proceedings  instituted  by  owners  of 
abandoned  property  which  may  have  been  seized  by  the 
treasury  officials  in  the  Civil  War. 

A  petition  or  bill  asking  for  the  adjustment  of  a  private 
claim  against  the  Government  is  referred  by  the  House  in 
which  the  matter  is  pending  to  the  court  for  a  hearing  and 
decision  on  the  facts  and  equities  and  a  finding  as  to  the 
amount  due  if  any.  The  court  reports  back  to  the  House 
from  which  the  petition  was  sent.  Such  is  the  procedure 
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in  both  individual  and  classified  cases.  Cases  may  be  re- 
ferred to  the  court  by  the  heads  of  the  departments  and  the 
accounting  officers  of  the  Treasury  Department  for  a  finding, 
if  the  claims  amount  to  more  than  $3,000.  Aliens  may 
prosecute  claims  in  the  court  if  they  are  citizens  or  subjects 
of  countries  which  give  citizens  of  the  United  States  a  similar 
right  abroad.  In  aU  cases,  however,  claims  are  barred  if 
not  filed  within  six  years  from  the  time  they  accrue.  Claims 
of  married  women,  minors,  and  others  subject  to  disabilities 
are  exceptions  to  this  rule.  Claimants  must  establish  actual 
ownership  of  claims,  and  they  must  prove  too  that  they  have 
not  engaged  in  or  abetted  rebellion  against  the  United  States. 

The  court  has  power  to  establish  rules,  pimish  for  con- 
tempt, appoint  commissioners,  and  administer  oaths.  It  can 
fix  fees  for  taking  testunony  before  its  commissioners  and 
also  call  on  departments  for  information  in  connection  with 
any  claim.  It  may  also  decline  to  take  testimony  in  any  case 
in  which  the  petition  does  not,  in  the  opinion  of  the  court, 
contain  facts  which  furnish  ground  for  belief.  Subpcenas 
issued  by  the  court  for  the  taking  of  testimony  have  the 
same  effect  as  if  issued  from  a  District  Court.  The  court 
can  order  a  claim  forfeited  for  fraud,  if  it  determines  that 
such  practice  has  been  effected  or  attempted,  and  to  bar 
permaliently  the  prosecutor  of  the  claim. 

Upon  final  judgment  by  the  court  or  affirmation  of  ap- 
pealed judgments,  the  amounts  foimd  due  are  payable  out 
of  any  general  appropriation  made  for  the  satisfaction  of  pri- 
vate claims. 

Claims  specially  referred  by  Congress  for  report  of  facts 
and  findings  are  not  final  judgments,  but  depend  on  legis- 
lative action  for  ultimate  adjustment.  Findings  with  re- 
lation to  accoimts  of  officers  are  certified  to  the  accounting 
officers  of  the  Treasury.  Judgments  for  the  payment  of 
which  there  is  no  appropriation  are  certified  by  the  Secre- 
tary of  the  Treasury  to  Congress  along  with  the  annual 
estimates,  if  they  are  not  appealable  or  have  been  affirmed. 
They  bear  interest  at  the  rate  of  four  per  cent  until  appropri- 
ation is  made  for  payment.    Final  judgment  against  a  claim 
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acts  as  a  penuanent  bar  for  its  subsequent  prosecution  in 
any  respect. 

There  are  two  principal  classes  of  claims  that  have  been 
referred  by  Congress  to  the  Court  of  Claims  for  investiga- 
tion and  report.  These  are  for  supplies  and  stores  fmnished 
to  the  armed  forces  of  the  United  States  during  the  Civil 
War  and  known  as  ''Bowman  Act"  cases,  and  for  vessels 
and  goods  captured  or  destroyed  by  the  French  Republic  in 
1800. 

Under  the  Bowman  Act  the  court  is  expressly  prohibited 
from  considering  claims  for  property  destroyed  or  damaged 
during  the  Civil  War  although  Congress  has  taken  up  a 
considerable  number  of  such  claims.  In  claims  for  supplies, 
the  loyalty  of  the  claimant  during  the  war  must  be  affirma- 
tively estabhshed. 

Under  the  statute  formerly  in  effect,  no  interested  person 
could  be  a  competent  witness  in  support  of  a  claim.  This 
provision  was  repealed  by  the  Bowman  Act  and  now  no 
person  may  be  excluded  as  a  witness  on  account  of  interest. 

In  the  act  relating  to  French  spoliation  claims,  cases  were 
specifically  restricted  to  those  under  the  convention  before 
named,  and  the  Secretary  of  State  was  directed  to  secure 
evidence  abroad  for  the  use  of  claimants  and  to  turn  it  and 
the  files  of  the  department  relating  to  these  matters  over  to 
the  court.  Claims  were  to  be  presented  within  two  years 
(period  closed  1887)  and  the  finding  of  the  court  is  stated 
to  be  advisory  only.  Congress  did  not  commit  itself  to 
the  payment  of  the  claims.  In  the  Bowman  Act,  on  the 
other  hand,  the  reports  of  the  court  are  held  to  exist  from 
session  to  session  until  the  appropriation  is  made  for  the 
payment  of  admitted  claims. 

In  several  years  appropriations  have  been  made  for  the 
payment  of  French  spoliation  claims,  but  there  is  a  reluctance 
to  include  these  payments  in  the  annual  appropriations 
and  such  payments  as  have  been  made,  have  been  practically 
forced  as  a  condition  of  the  payment  of  the  awards  under  the 
Bowman  Act. 

By  one  of  the  acts  appropriating  money  to  meet  French 
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spoliation  claims,  it  was  provided  that  the  payments  should 
be  miade  to  the  next  of  kin  of  those  who  sustained  the  losses 
and  not  to  assignees  in  bankruptcy. 

By  subsequent  legislation  in  addition  to  those  summarized 
above,  District  Courts  are  given  concurrent  jurisdiction  with 
the  Court  of  Claims  over  claims  amounting  to  one  thousand 
dollars  and  Circuit  Courts  from  one  to  ten  thousand  dollars.  ^ 
The  Attorney-General  reports  to  Congress  adverse  decisions 
in  such  claims. 

In  January,  1891,  the  examination  and  adjudication  of 
claims  arising  out  of  Indian  depredations  were  added  to  the 
jurisdiction  of  the  Court  of  Claims.  The  Interior  Department 
had  previously  been  authorized  to  take  up  the  work,  and 
still  retains  a  division  of  Indian  depredations  having  other 
than  judicial  functions.  The  claims  heard  include  those 
for  property  of  citizens  of  the  United  States  destroyed  by 
Indians  who  at  the  time  were  in  amity  with  the  Government, 
and  in  cases  where  no  just  cause  or  provocation  was  given 
by  the  owner  or  agent  in  charge.  Judgments  in  these  cases 
by  th#  Court  of  Claims  are  made  final  unless  that  court 
shall  grant  a  re-hearing.  Upon  the  decree  of  the  court  the 
amount  found  to  be  payable  is  taken  from  the  funds  of  the 
tribe  whose  members  were  responsible  for  the  damage,  or 
from  the  Treasury  and  charged  against  any  future  payments 
which  may  become  due  to  the  tribe  from  the  United  States. 
The  Attorney-General  certifies  to  Congress  such  amounts 
due.  There  are  no  tribal  funds  to  satisfy,  and  accordingly 
appropriation  is  made  for  payment  and  charged  against  the 
tribe. 

^  By  the  abolishment  of  the  Circuit  Courts  the  District  Courts  take  over 
all  this  concurrent  jurisdiction. 


CHAPTER  VIII 


TERKITORIAL  COURTS 


In  a  sense  all  courts  of  a  Territory  of  the  United  States  are 
Federal  courts  since  Congress  controls  the  governments  of 
all  the  territories.  Of  these  there  are  at  present  only  Alaska, 
Porto  Rico,  Indian  Territory  and  Hawaii.  Alaska  and 
Indian  Territory  are  still  classed  as  unorganized  territories, 
that  is  to  say,  they  are  still  in  a  state  of  governmental  transi- 
tion and  have  no  legislatures.  Indian  Territory  is  the  only 
Territory  of  the  United  States,  within  the  bounds  of  the 
country,  properly  speaking,  which  was  never  intended 
ultimately  to  acquire  statehood.  There  has  never  been  a 
single,  uniform  government  there,  the  theory  being  that  the 
five  tribes,  Cherokees,  Creeks,  Choctaws,  Seminoles  and 
Chickasaws,  are  separate  nations  governing  themselves  in 
conformity  with  treaties  with  the  Government  at  Washing- 
ton. Each  '^ nation^'  had  a  written  constitution  providing 
for  a  government  republican  in  form,  with  legislatures, 
courts  and  civil  processes  not  unlike  those  of  the  state 
governments.  Nevertheless  the  theory  was  only  a  theory 
as  the  so-called  treaties  admitted  the  predominance  of  the 
Washington  Government  and  authorized  the  interference  of 
United  States  oflScers.  No  white  man  was  allowed  to  live 
in  the  Territory,  but  in  1898  the  abuses  incident  to  a  viola- 
tion of  this  dictum  by  trickery  and  corruption  on  the  part 
of  the  whites  became  intolerable,  and  Congress  was  com- 
pelled to  interfere  and  assume  control  without  completely 
subverting  the  theoretical  tribal  governments.  A  general 
code  of  laws  was  prescribed  and  several  Federal  courts 
were  established.  Concerning  Alaska  there  are  executive 
officers  appointed  by  the  president  and  the  Senate.  They 
are   a   governor,    attorney-general   and   surveyor-general. 
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The  last  named  also  acts  in  the  capacity  of  Secretary  of  the 
Territory.  A  complete  code  of  civil  laws  was  enacted  for 
Alaska  by  Congress  in  1900.  The  judiciary  consists  of  three 
district  judges  who  are  appointed  by  the  president,  but 
their  appointments  are  for  terms  of  four  years  only  as  is  the 
case  in  practically  all  the  territorial  judicial  appointments. 

The  fundamental  law  of  every  territory  is  the  Constitution 
of  the  United  States,  as  a  territory,  unlike  a  State,  has  no 
constitution  of  its  own,  and  they  are,  therefore,  regulated  by 
Federal  statute.  Federal  statutes  are  construed  to  take  ef- 
fect wherever  applicable  in  a  Territory  but  where  such  are 
not  applicable  the  statutes  of  the  territorial  legislature  take 
effect.  The  practice  and  procedure  of  the  territorial  courts 
are  regulated  by  the  respective  territorial  legislatures.  Ap- 
peals lie  to  the  Supreme  Court  at  Washington,  the  specified 
sum  in  dispute  varying.  Territorial  judges,  it  will  be  seen, 
are  required  to  administer  both  local  and  Federal  laws,  a 
situation  not  possible  in  statehood  government.^  It  is 
generally  provided  that  certain  days  of  a  term  shall  be  de- 
voted to  the  consideration  of  Federal  business,  the  remainder 
of  the  term  being  devoted  to  the  business  of  the  Territory 
proper. 

Hawaii  and  Porto  Rico  are  regarded  as  organized  territo- 
ries., the  latter,  however,  in  a  qualified  sense,  since  its  in- 
habitants are  not  regarded  as  citizens.  There  is  in  each  a 
governor  appointed  by  the  president  for  four  years.  The 
administrative  officers,  also  appointed  by  the  president, 
are  a  secretary,  treasurer,  auditor,  attorney-general  and 
superintendent  of  instruction.  The  legislature  has  two 
houses,  the  upper  called  the  Council  and  the  lower,  the 
House  of  Representatives.  The  members  of  both  branches 
are  chosen  by  popular  vote  from  districts.  Any  law  passed 
by  a  territorial  legislature  may  be  modified  or  annulled  by 
Congress.  The  people  of  a  Territory  have  no  voice  whatever 
in  National  affairs  and  of  course  cannot  vote  for  president 
or  any  Federal  officer  unless  indeed  the  delegate  whom  they 

^  Except  in  cases  where  the  powers  of  concurrent  jurisdiction  are  opera- 
tive. 
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send  to  Washington  may  be  so  regarded.  The  delegate  can 
debate  but  not  vote.  In  Porto  Rico,  five  of  the  members  of 
the  Council  must  be  natives  of  the  Island.  There  are  eleven 
members  in  all.  In  the  lower  house,  called  the  House  of 
Delegates,  there  are  thirty-five  members  elected  triennially 
by  the  voters.  Porto  Rico  differs  from  the  other  territories 
in  that  it  does  not  send  a  delegate  to  Congress.  It  does  send, 
however,  an  elected  resident  commissioner  whose  relations 
are  officially  with  the  president.  The  judiciary  of  the 
Island  consists  of  one  Supreme  Court  and  one  District 
Court. 

The  United  States  has  what  other  countries  would  call 
colonies,  in  addition  to  the  territories  which  have  been 
mentioned.  This  country  designates  them  "msular  posses- 
sions." They  are  the  Philippines,  certain  of  the.  Samoan 
Islands,  the  Island  of  Guam  and  other  islands  of  more  or  less 
importance  in  the  Pacific.  The  Philippines  have  a  sort  of 
temporary  commission  government  deriving  its  authority 
from  the  president  though  it  must  make  regular  reports  to 
Congress.  It  is  the  intention  to  establish  an  organized 
territorial  government  there  so  soon  as  the  inhabitants 
are  considered  to  be  prepared  for  it.  In  the  Sulu  Islands 
a  protectorate  has  been  established  over  the  native  govern- 
ment which  has  been  preserved  in  its  external  features. 
Guam  is  under  the  direct  control  of  the  United  States  naval 
authorities,  and  the  Samoan  Islands  have  a  military  govern- 
ment. Hawaii  has  a  regularly  organized  territorial  govern- 
ment and  sends  a  delegate  to  Congress.  All  voters  are 
required  to  be  able  to  read  and  write  either  in  the  Hawaiian 
language  or  in  English.  Hawaii  was  annexed  to  the  United 
States  on  the  seventh  of  July,  1898,  by  joint  resolution  of 
Congress.  A  bill  creating  the  island  group  a  territory  of 
this  country  was  passed  by  Congress  and  approved  on  the 
thirtieth  of  April,  1900.  The  new  territorial  government  was 
inaugurated  at  Honolulu  on  the  fourteenth  of  June,  1900, 
and  the  first  legislature  opened  its  sessions  on  the  twentieth 
of  February,  1901. 

The  judiciary  of  the  Territory  of  Hawaii  consists  of  a 
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Supreme  Court  with  three  judges,  Circuit  Courts  and  several 
inferior  courts  organized  at  the  discretion  of  the  territorial 
legislature.  The  Territory  constitutes  a  Federal  judicial 
district  with  a  district  judge,  district  attorney  and  marshal, 
all  of  whom  are  appointed  by  the  president.  It  was  pro- 
vided that  imtil  other  action  should  be  taken  the  laws  of 
Hawaii  heretofore  in  force  in  its  several  courts  with  the 
latter's  procedure  and  jurisdiction  should  continue  as  before. 
The  chief  justice  and  two  associate  justices  of  the  Supreme 
Court  must  be  citizens  of  the  Territory  of  Hawaii  and  are 
appointed  by  the  president  and  subject  to  removal  by  him. 
Writs  of  error  and  appeals  may  be  taken  from  the  Supreme 
Court  of  Hawaii  to  the  Supreme  Court  of  the  United  States 
in  all  cases  where  the  amount  involved,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  $5,000. 

In  regard  to  the  continuance  in  force  of  the  laws  of  the 
former  Republic  -of  Hawaii,  the  Act  of  April  30,  1900,  pro- 
vides (Section  83)  "that  the  laws  of  Hawaii  relative  to  the 
judicial  department,  including  civil  and  criminal  procedure, 
except  as  amended  by  this  Act,  are  continued  in  force,  sub- 
ject to  modification  by  Congress,  or  the  legislature.  The 
provisions  of  said  laws  or  any  laws  of  the  Republic  of  Hawaii 
which  require  juries  to  be  composed  of  aliens  or  foreigners 
only,  or  to  be  constituted  by  impanelling  natives  of  Hawaii 
only,  in  civil  and  criminal  cases  specified  in  said  laws,  are 
repealed,  and  all  juries  shall  hereafter  be  constituted  without 
reference  to  the  race  or  place  of  nativity  of  the  jurors;  but 
no  person  who  is  not  a  male  citizen  of  the  United  States  and 
twenty-one  years  of  age  and  who  cannot  understandingly 
speak,  read  and  write  the  English  language  shall  be  a  qual- 
ified juror  or  grand  juror  in  the  Territory  of  Hawaii.  No 
person  shall  be  convicted  in  any  crimiaal  case  except  by 
unanimous  verdict  of  the  jury.  No  plaintiff  or  defendant 
in  any  suit  or  proceeding  in  a  court  of  the  Territory  of  Hawaii 
shall  be  entitled  to  a  trial  by  a  jury  impanelled  exclusively 
from  persons  of  any  race.  Until  otherwise  provided  by  the 
legislature  of  the  Territory,  grand  juries  may  be  drawn  in 
the  manner  provided  by  the  Hawaiian  statutes  for  drawing 
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petty  juries,  and  shall  sit  at  such  times  as  the  circuit  judges 
of  the  respective  circuits  shall  direct;  the  number  of  grand 
jurors  in  each  circuit  shall  not  be  less  than  thirteen,  and  the 
method  of  the  presentation  of  cases  to  said  grand  jurors 
shall  be  prescribed  by  the  Supreme  Court  of  the  Territory  of 
Hawaii.  The  several  Circuit  Courts  may  subpoena  witnesses 
to  appear  before  the  grand  jury  in  like  manner  as  they  sub- 
poena witnesses  to  appear  before  their  respective  courts." 

Concerning  the  establishment  of  the  Federal  District 
Court  for  the  District  of  Hawaii  the  same  act  (Section  86) 
provides  for  the  appointment  by  the  president  of  one  judge, 
a  district  attorney  and  a  marshal.  All  three  officials  hold 
office  for  six  years  imless  sooner  removed  by  the  President, 
The  jurisdiction  of  the  court  is  the  same  as  that  exercised  by 
the  District  Courts  in  the  United  States.  Writs  of  errors 
and  appeals  are  allowed  to  the  Circuit  Court  of  Appeals  of 
the  Ninth  Circuit.  The  laws  of  the  United  States  relating  to 
appeals,  writs  of  error,  removal  of  causes  and  other  matters 
and  proceedings  as  between  the  courts  of  the  United  States 
and  the  courts  of  the  several  States  govern  in  such  matters 
and  proceedings  as  between  the  United  States  and  Hawaiian 
courts.  Regular  terms  of  the  Hawaiian  District  Court  are 
held  at  Honolulu  on  the  second  Monday  in  April  and  October, 
and  at  Hilo  on  the  last  Wednesday  of  January  in  each  year. 
Special  terms  may  be  held  in  the  discretion  of  the  district 
judge.  The  District  Court  has  a  clerk  appointed  by  the 
judge  with  a  salary  of  (3,000  per  annum  and  a  reporter  with 
a  salary  of  $1,200  per  annum. 

The  first  effective  step  toward  the  establishment  of  a 
government  for  Alaska  was  taken  in  1883  by  Senator  Harri- 
son who  Introduced  a  bill  called  the  ''Organic  Act  of  Alaska." 
This  bill  which  became  a  law  in  the  summer  of  that  year  pro- 
vided for  the  appointment  of  a  governor,  district  judge,  clerk 
of  court,  marshal,  collector  and  four  United  States  com* 
missioners,  and  Sitka  was  made  the  temporary  capital.  In 
1888,  delegates  from  Alaska  were  admitted  to  both  the  Demo- 
cratic and  Republican  National  Conventions,  and  in  1890 
the  homestead  laws  were  first  extended  to  the  territory.    On 
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the  third  of  March,  1899,  a  law  was  passed  by  Congress 
known  as  "A  Code  of  Criminal  Procedure."  This  law  pro- 
vides for  the  punishment  of  crime,  and  requires  a  license 
from  every  individual  or  corporation  doing  business  of  any 
character  in  Alaska.^ 

By  the  Act  of  May  17,  1884,  it  was  provided  that  Alaska 
shall  constitute  a  civil  and  judicial  district.  A  District 
Court  was  established  with  the  civil  and  criminal  jurisdiction 
of  the  District  Courts  in  the  United  States  exercising  the 
jurisdiction  of  Circuit  Courts  and  such  other  jurisdiction  as 
may  be  established  by  law.  A  district  judge  was  appointed 
who  must  reside  in  the  territory  while  acting  in  that  capacity 
and  who  must  hold  at  least  two  terms  of  court  in  each  year, 
one  at  Sitka,  beginning  the  first  Monday  in  May,  and  the 
other  at  Wrangel,  beginning  the  first  Monday  in  November. 
A  clerk  who  was  ex-officio  secretary  and  treasurer  of  the 
district  was  appointed  for  the  court,  as  well  as  a  district 
attorney  and  marshal.  By  the  Act  of  June  6,  1900,  the 
District  Court  of  Alaska  was  given  general  jurisdiction 
in  civil,  criminal,  equity  and  admiralty  causes,  and  three 
district  judges  were  provided  for  instead  of  one.  The  court 
was  made  into  three  divisions.  The  judge  of  the  first  division 
must  reside  at  Juneau  and  must  hold  four  terms  of  court  each 
year,  two  at  Juneau  and  two  at  Skagway.  The  judge  of  the 
second  division  must  reside  at  St.  Michaels  and  must  hold  at 
least  one  term  of  court  there  each  year.  The  judge  of  the 
third  division  must  reside  at  Eagle  City  and  must  at  least 
hold  one  term  of  court  there  each  year.  The  jurisdiction  of 
each  division  of  the  court  extends  over  the  whole  district  of 
Alaska  but  the  court  in  which  an  action  is  pending  may,  on 
motion,  change  the  place  of  trial  in  any  action,  civil  or  crim- 
inal, from  one  place  to  another  in  the  same  division  or  to  a 
designated  place  in  another  division  if  there  is  reason  to  be- 
lieve an  impartial  trial  dannot  be  had  otherwise,  if  the  con- 
venience of  witnesses  and  the  ends  of  justice  make  such 
change  desirable,  if  a  judge  is  disqualified  from  sitting,  or  if 
the  facilities  for  travel  for  the  court  or  either  or  both  parties 

1  See  Alaska  by  Miner  Bruce,  G.  P.  Putnam'8  Sons  (1899). 
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to  the  cause  would  be  improved  by  the  change.  The  later  act 
of  Congress  provided  also  for  the  appointment  of  three  dis- 
trict attorneys  instead  of  one  and  likewise  three  marshals, 
one  for  each  division  of  the  court.  The  salary  of  each  judge 
is  15,000  a  year;  of  each  marshal,  $4,000;  of  each  clerk,  18,500 
and  of  each  district  attorney,  $3,000.  Appeals  and  writs  of 
error  may  be  taken  to  the  United  States  Circuit  Court  of 
Appeals  for  the  ninth  circuit  and  to  the  Supreme  Court  at 
Washington,  as  in  the  case  of  the  District  Courts  of  the 
United  States. 

In  recent  years  the  third  division  of  Alaska  embracing  the 
extreme  western  and  most  unfrequented  portion  of  the 
Territory  has  witnessed  a  novel  judicial  innovation  in  the 
form  of  a  floating  court.  This  division  is  not  only  the  most 
inaccessible  by  land  but  is  nearest  the  seal  fishing  grotmds 
over  which  so  much  international  controversy  has  raged. 
The  first  trip  of  a  revenue  cutter  made  in  this  service  was 
taken  in  the  summer  of  1910,  and  now  every  summer, 
usually  in  July,  sees  a  revenue  cutter  leaving  Valdez  carry- 
ing a  judge,  district  attorney,  court  officials  and  counsel  who 
may  be  assigned  to  defend  criminals  when  not  otherwise 
provided.  Four  junior  officers  of  the  vessel  are  usually 
sworn  in  as  United  States  Commissioners,  and  four  others  as 
deputy  marshals.  The  sessions  of  the  court  are  necessarily 
arranged  by  schedule.  Usually  they  are  held  in  a  rocmi  pro- 
vided at  the  particular  port  of  call  but  often  it  is  necessary, 
through  want  of  other  facilities,  to  hold  trials  and  hearings 
on  shipboard.  The  cutter  carrying  the  cornet  is  expected 
also  to  bring  back  to  Valdez  for  trial  any  Japanese  seal 
poachers  or  other  offenders  in  particular  cases.  One  of  the 
most  frequent  offences  which  calls  for  the  attention  of  the 
floating  court  is  the  illicit  distilling  of  alcoholic  liquors.  Not 
one  of  the  least  difficulties  to  be  overcome  is  the  finding  of 
a  sufficient  nmnber  of  citizens  to  serve  as  jurors.  It  is  often 
necessary  to  supply  a  deficiency  from  the  officers  and  men 
of  the  revenue  cutters  crew.  If,  in  any  event,  a  jury  cannot 
be  empanelled,  the  case  is  carried  back  to  Valdez  for  trial. 
The  floating  court  has  been  found  to  be  most  practical  and 
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efficient  in  meeting  the  conditions  in  the  milder  portions  of 
Alaska. 

In  Porto  Rico  the  first  court  established  imder  the  Amer- 
ican occupation  was  a  provisional  court  of  three  judges,  one 
civil  and  two  military.  This  court  had  jurisdiction  over  all 
offences  ordinarily  cognizable  in  a  United  States  coiut,  and 
continued  in  operation  for  ten  months  dating  from  June, 
1899.  It  did  good  work  and  tended  to  strengthen  the  faith 
of  the  native  population  in  American  rule.  In  July  and 
August  of  the  same  year  a  re-organization  of  the  local  ju- 
diciary was  effected  by  military  orders.  The  municipal 
courts  under  the  Spanish  regime  were  retained  and  were 
'  given  the  duty  of  holding  preliminary  hearings  in  criminal 
cases.  The  civil  jurisdiction,  formerly  exercised  by  these 
coiu-ts,  was  transferred  to  five  newly  created  District  Courts. 
An  insular  Supreme  Court  composed  of  five  justices,  was 
created  to  take  the  place  of  the  Spanish  Supreme  Court  at 
Madrid.  The  mayors'  coiu-ts  were  retained  and  were  given 
jurisdiction  over  all  violations  of  a  series  of  ordinances 
formulated  by  order  of  the  military  governor.  The  Organic 
Act  of  the  twelfth  of  April,  1900,  established  a  United  States 
District  Court  which  exercises  the  same  jmisdiction  as  a 
District  Court  in  the  United  States  proper.  In  March,  1903, 
the  Legislative  Assembly  very  considerably  enlarged  the 
appellate  powers  of  the  Insular  Supreme  Court.  The  new 
law  provides  that  the  Supreme  Court  of  Porto  Rico  is  no 
longer  to  be  restricted  to  errors  in  procedure  or  of  law  only 
but  may  take  cognizance  of  facts  and  proceedings  in  the  case 
as  they  appear  in  the  record,  in  short  the  court  became  a 
Court  of  Appeals  and  not  a  court  of  cassation.  The  great 
reform  in  judicial  procedure  which  American  occupation  has 
accomplished  is  the  introduction  of  trial  by  jury,  a  privilege 
not  hitherto  enjoyed  by  the  Porto  Ricans.  The  first  act  of 
the  Legislative  Assembly  which  met  on  the  third  of  Decem- 
ber, 1900,  was  to  draft  a  general  declaration  establishing 
trial  by  jury  in  criminal  cases  involving  a  penalty  of  death 
or  imprisonment  of  two  years  or  more  in  a  penal  institution 
of  Porto  Rico.    A  general  Jury  Procedure  Act  soon  followed 
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and  both  statutes  went  into  effect  on  the  first  of  April,  1901. 
The  importance  of  the  reform  to  the  Porto  Ricans  may  be 
realized  from  the  following  paragraph  telling  of  previous 
conditions  in  the  island. 

This  sudden  introduction  of  a  system  of  criminal  procedure  totally 
different  from  anything  that  had  previously  existed  in  the  island  was 
viewed  with  much  concern  by  the  more  conservative  elements  of  the  pop- 
ulation. The  Spanish  government  had  persistently  refused  to  extend  trial 
by  jury  to  the  colonial  provinces,  on  the  groimd  that  the  experiments 
with  the  system  in  the  mother  coimtry  had  been  most  unsatisfactory. 
Spanish  statesmen  were  mindful  of  the  fact  that  the  jury  system  involved 
the  participation  of  the  native  element  in  public  affairs,  and  on  this  groimd 
also  should  be  discouraged.  In  fact,  throughout  the  period  of  Spanish 
rule  the  government  had  impressed  upon  the  native  population  the  doc- 
trine that  their  duty  was  obedience  to  the  home  government,  and  that  it 
was  the  province  of  the  representatives  of  the  Crown  to  see  to  the  main- 
tenance of  order  and  secure  respect  for  the  law.  This  policy  was  largely 
responsible  for  the  tendency  of  the  native  population  to  regard  itself  as 
privileged  to  do  everything  that  was  not  forbidden  by  the  government 
and  to  feel  no  responsibility  to  co-operate  with  the  government  for  the 
advancement  of  the  public  welfare.^ 

^  For  Judiciary  of  Porto  Bioo  see  United  States  and  Porto  Bico  by  Prof. 
L.  S.  Rowe. 


CHAPTER  IX 

COURTS  OP  THE  DISTRICT  OF  C0LX7MBIA 

There  are  four  sets  of  courts  in  the  District  of  Columbia, — 
Court  of  Appeals,  Supreme  Court,  Police  Court  and  the 
Courts  of  the  Justices  of  the  Peace.  As  thus  constituted  the 
judiciary  of  the  district  was  established  by  Congress  in  an 
act  entitled  ''An  Act  to  establish  a  code  of  law  for  the  Dis- 
trict of  Columbia,"  approved  the  third  of  March,  1901,  as 
amended  by  the  acts  approved  the  thirty-first  of  January, 
and  the  thirtieth  of  June,  1902,  and  subsequent  acts  to  and 
including  the  third  of  March,  1905.  Concerning  the  laws 
remaining  in  force.  Section  One  of  this  act  provides  that  ''the 
common  law,  all  British  statutes  in  force  in  Maryland  on 
the  twenty-seventh  day  of  February,  eighteen  hundred  and 
one,  the  principles  of  equity  and  admiralty,  all  general  acts 
of  Congress  not  locally  inapplicable  in  the  District  of  Colum- 
bia, and  all  acts  of  Congress  by  their  terms  applicable  to  the 
District  of  Colimibia  and  to  other  places  under  the  jurisdic- 
tion of  the  United  States,  in  force  at  the  date  of  the  passage 
of  this  act  shall  remain  in  force  except  in  so  far  as  the  same 
are  inconsistent  with,  or  are  replaced  by,  some  provision  of 
this  code.'* 

The  justices  of  the  peace  and  the  police  courts  are  classed 
under  the  general  head  of  Inferior  Courts,  and  the  other 
tribunals  are  designated  Superior  Courts.  The  justices  of 
the  peace  are  six  in  number,  and  are  appointed  by  the  presi- 
dent for  terms  of  four  years,  subject  to  removal  by  the 
Supreme  Court  of  the  district  for  incompetency  or  official 
misconduct.  The  appointee  must  have  been  a  resident  of 
the  district  for  a  period  of  not  less  than  five  years  immedi- 
ately preceding  his  appointment,  and  must  also  either  have 
held  the  office  of  justice  of  the  peace  for  two  years  or  have 
142 
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been  engaged  in  the  practice  of  law  before  the  Supreme 
Court  of  the  district  for  five  years  prior  to  his  appointment. 
The  Supreme  Court  is  empowered  to  divide  the  district 
from  time  to  time  into  subdistricts  and  to  each,  assign  a 
justice  of  the  peace.  These  subdistricts  may  be  shifted  or 
the  assignments  of  justices  changed  in  the  discretion  of  the 
Supreme  Court  of  the  District  as  the  volume  and  conven- 
ience of  the  business  may  require.  Each  justice  receives  an 
annual  salary  of  $3,000  and  is  allowed  $250  in  addition  for 
rent,  stationery  and  other  expenses. 

The  justices  of  the  peace  have  jurisdiction  in  all  civil 
oases  in  which  the  amount  claimed  to  be  due  for  debt  or 
damages  arising  out  of  contracts,  express  or  implied,  or 
damages  for  wrongs  or  injuries  to  persons  or  property,  does 
not  exceed  $300,  including  all  proceedings^by  attachment  or 
in  replevin  where  the  amount  claimed  or  the  value  of  the 
property  involved  does  not  exceed  that  smn,  except  in  cases 
involving  the  title  to  real  estate,  actions  to  recover  damages 
for  assault  or  assault  and  battery,  or  for  malicious  prosecu- 
tion, or  actions  against  justices  of  the  peace  or  other  officers 
for  official  misconduct,  or  actions  for  slander  or  libel,  or 
actions  on  promises  to  marry.  This  jurisdiction  is  exclusive 
when  the  amount  claimed  for  debt  or  damages  or  the  value 
of  personal  property  claimed  does  not  exceed  $50.  If  the 
amount  involved  exceeds  $50  this  jurisdiction  is  concurrent 
with  the  Supreme  Court  of  the  district.  No  case  before  a 
justice  of  the  peace  can  be  tried  by  jury.  When  the  debt  or 
demand  or  the  value  of  personal  property  claimed  exceeds 
five  dollars  and  in  actions  for  the  recovery  of  real  estate 
either  party  may  appeal  from  the  judgment  or  final  order  of 
a  justice  of  the  peace  to  the  Supreme  Court  of  the  District. 
Such  appeal  must  be  taken  within  six  days  after  the  entering 
of  the  judgment. 

The  police  court  of  the  District  consists  of  two  judges  who 
are  appointed  by  the  president,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  annual  salary  of  each  judge  is 
$3,000  and  the  term  is  six  years,  or  until  a  successor  is  ap- 
pointed.   Each  judge  may  hold  a  court  at  the  same  time 
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or  at  different  times,  and  they  are  empowered  to  make  rules 
for  the  apportionment  of  business  between  them.  The 
court  must  hold  a  term  on  the  first  Monday  of  every 
month,  and  continue  the  session  from  day  to  day  as  may  be 
necessary  for  the  transaction  of  business.  The  court  has  a 
clerk  at  an  annual  salary  of  $2,000,  and  four  deputy  clerks 
whose  salaries  are  fixed  by  the  court  at  a  sum  which  must 
not  exceed  $1,500  annually  for  each.  There  are  three  bailiffs 
each  of  whom  receive  $939  annually  on  certificate  of  service 
by  the  court.  There  are  also  a  deputy  marshal,  doorkeeper, 
engineer  and  janitor.  In  the  event  of  disability  of  either  of 
the  police  court  judges,  any  one  of  the  justices  of  the  Supreme 
Court  of  the  district  may  designate  one  of  the  justices  of  the 
peace  to  take  his  place. 

The  police  court  has  original  jurisdiction  concurrently 
with  the  Supreme  Court  of  the  District  of  all  crimes  and 
offences  committed  in  the  District  of  Columbia  which  are 
not  capital  or  otherwise  infamous  and  not  punishable  by 
imprisonment  in  the  penitentiary,  except  libel,  conspiracy 
and  violation  of  the  post-ofl&ce  and  pension  laws  of  the 
United  States.  It  has  also  similar  original  jurisdiction  of 
all  offences  against  municipal  ordinances  and  regulations 
in  force  in  the  district.  This  court  has  power  to  examine  and 
commit  or  hold  to  bail,  either  for  trial  or  further  examination, 
in  all  cases,  whether  cognizable  by  it  or  by  the  Supreme  Court 
of  the  District.  The  accused  is  entitled  to  a  jury  trial  in  all 
proper  cases.  In  cases  where  •a  fine  is  imposed  and  is  not 
or  cannot  be  paid,  the  court  may  sentence  the  defendant 
to  any  term  of  imprisonment  not  exceeding  one  year. 

In  all  cases  tried  before  the  police  court  the  judgment  of 
the  court  is  final  except  as  provided  in  Section  227  of  the 
Act  of  March  3,  1901,  as  follows:  "If,  upon  the  trial  of 
any  cause  in  the  police  court,  an  exception  be  taken  by 
or  on  behalf  of  the  United  States,  the  District  of  Colimibia, 
or  any  defendant  to  any  ruling  or  instruction  of  the  court 
upon  matters  of  law,  the  same  shall  be  reduced  to  writing 
and  stated  in  a  bill  of  exceptions,  with  so  much  of  the  evi- 
dence as  may  be  material  to  the  question  or  questions  raised, 
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which  said  bill  of  exceptions  shall  be  settled  and  signed  by 
the  judge  within  such  time  as  may  be  prescribed  by  rules 
and  regulations  which  shall  be  made  by  the  Court  of  Appeals 
of  the  District  of  Columbia  for  the  transaction  of  business 
to  be  brought  before  it  under  this  section,  and  for  the  time 
and  method  of  the  entry  of  appeals  and  for  giving  notice 
of  writs  of  error  thereto  from  the  poKce  court  of  the  District 
of  Columbia;  and  if,  upon  presentation  to  any  justice  of 
the  Court  of  Appeals  of  the  District  of  Columbia  of  a  petition 
which,  in  the  case  of  a  defendant,  shall  be  verified,  setting 
forth  the  matter  or  matters  so  excepted  to,  such  justice  shall 
be  of  opinion  that  the  same  ought  to  be  reviewed,  he  may 
allow  a  writ  of  error  in  the  cause,  which  shall  issue  out  of  the 
said  Court  of  Appeals,  addressed  to  the  judge  of  the  police 
court,  who  shall  forthwith  send  up  the  information  filed 
in  the  cause  and  a  transcript  of  the  record  therein,  certified 
under  the  seal  of  said  court,  to  said  Court  of  Appeals  for  re- 
view and  such  action  as  the  law  may  require,  which  record 
shall  be  filed  in  said  Court  of  Appeals  within  such  time  as 
may  be  prescribed  by  the  Court  of  Appeals,  as  hereinbefore 
provided.  Any  party  desiring  the  benefit  of  the  provisions 
of  this  section  shall  give  notice  in  open  court  of  his  or  its 
intention  to  apply  for  a  writ  of  error  upon  such  exceptions 
and  thereupon  proceedings  therein  shall  be  stayed  for  ten 
days:  Provided,  That  the  defendant  seeking  an  appeal  shall 
then  and  there  enter  into  recognizance,  with  sufficient  surety 
to  be  approved  by  the  judge  of  the  police  court,  condi- 
tioned that  in  the  event  of  a  denial  of  his  application  for 
a  writ  of  error  he  will,  within  five  days  next  after  the  ex- 
piration of  said  ten  days  appear  in  said  police  court  and 
abide  by  and  perform  its  judgment,  and  that  in  the  event 
of  the  granting  of  such  writ  of  error  he  will  appear  in  said 
Court  of  Appeals  of  the  District  of  Columbia  and  prosecute 
the  writ  of  error  and  abide  by  and  perform  its  judgment 
in  the  premises.  Upon  failure  of  any  defendant  to  enter  into 
the  recognizance  provided  for  in  this  section  the  sentence 
of  the  police  court  shall  stand  and  be  executed;  otherwise 
execution  shall  be  stayed  pending  proceedings  upon  the 
10 
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application  for  a  writ  of  error  and  until  final  disposition 
thereof  by  the  said  Court  of  Appeals," 

The  police  court  has  power  to  punish  contempts  by  fines 
not  exceeding  twenty  dollars  and  by  imprisonment  for  not 
more  than  forty^ight  hours,  or  either.  It  may  enforce  any 
of  its  judgments  by  fine  or  imprisonment  or  both. 

The  Supreme  Court  of  the  District  consists  of  a  chief 
justice  and  five  associate  justices  who  are  appointed  by  the 
president  with  the  approval  of  the  Senate,  and  they  hold 
office  during  good  behavior.  The  salary  of  each  is  $5,000 
yearly,  half  of  which  is  paid  out  of  the  United  States  Treas- 
ury and  half  is  charged  against  the  revenues  of  the  District 
of  Columbia.  The  court  and  the  justices  exercise  the  same 
jurisdiction  and  possess  the  same  powers  as  the  District 
Coiurts  of  the  United  States  and  the  judges  of  those  courts. 
There  are  a  United  States  attorney  and  marshal  of  the  Dis- 
trict of  Coliunbia  whose  functions  are  similar  in  all  respects 
to  those  exercised  by  the  same  officials  in  other  districts  of 
the  country.  There  is  also  a  clerk  who  may  appoint  as- 
sistant clerks  subject  to  the  court's  approval. 

The  Supreme  Court  of  the  District  holds  a  general  term 
and  special  terms.  At  least  three  justices  are  necessary 
for  the  former  and  but  one  for  the  latter.  The  special  terms 
of  the  court  are  known  as  the  Circuit  Court,  Equity  Coiut, 
Criminal  Court;  Probate  Court  and  the  District  Court  of  the 
United  States.  Rules  and  regulations  respecting  the  holding 
of  special  terms  are  passed  by  the  Court  in  General  Session 
as  well  as  the  assignment  of  justices.  Each  coxu't  in  special 
term  has  a  clerk,  auditor,  crier  and  messenger.  All  causes 
are  heard  and  determined  in  special  term,  and  judgments,  de- 
crees, sentences,  orders,  etc.,  are  deemed  as  judgments,  de- 
crees, etc.,  of  the  Supreme  Court  of  the  District.  By  mutual 
consent  and  arrangement  between  justices,  civil  causes 
may  be  certified  by  any  justice  holding  a  Circuit  Court  to  one 
holding  a  Criminal  Coiut  for  trial  in  the  latter;  similarly  any 
cause  may  be  certified  by  one  justice  to  another  to  be  heard 
or  tried  except  that  a  criminal  case  can  only  be  certified  for 
trial  from  one  Criminal  Court  to  another  Criminal  Court. 
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In  the  absence  of  a  justice  assigned  to  hold  a  special  tenn 
any  of  the  other  justices  may  preside.  All  common-law  civil 
causes  are  tried  in  the  Circuit  Court  unless  other  arrange- 
ments are  made  by  certification  as  already  noted.  The 
Circuit  Court  also  hears  and  determines  all  appeals  from  a 
justice  of  the  peace. 

The  Criminal  Court  has  jurisdiction  of  oases  involving 
crimes  and  misdemeanors  committed  in  the  District  of 
Columbia  except  such  of  the  latter  aa  may  be  within  the 
jurisdiction  of  the  police  court  in  which  event  there  is  con- 
ciurent  jurisdiction. 

The  District  Court  exercises  the  same  powers  and  juris- 
diction as  the  other  District  Courts  of  the  United  States,  and 
such  further  special  jurisdiction  as  may  be  conferred  by  Con- 
gress. It  also  has  jurisdiction  of  all  proceedings  instituted 
in  exercise  of  the  right  of  eminent  domain. 

The  Equity  Court  has  jurisdiction  of  all  causes  cognizable 
in  equity  and  of  all  petitions  for  divorce,  except  where  the 
relief  sought  is  authorized  to  be  given  by  the  Probate  Court 
only.  It  has  also  certain  special  powers.  In  regard  to  di- 
vorce the  only  ground  for  granting  it  is  adultery.  Legal 
separation  may  be  granted  for  drunkenness,  cruelty  or 
desertion.  When  a  divorce  is  granted  the  innocent  party 
only  may  marry.  There  is  nothing  in  the  statutes,  however, 
to  prevent  the  parties  from  re-marrying  each  other. 

The  Probate  Court  exercises  the  powers  and  jurisdiction 
formerly  exercised  by  the  Orphans'  Court  which  was  abol- 
ished in  1870.  In  addition,  this  court  has  plenary  jurisdiction 
to  hear  and  determine  aU  questions  relating  to  the  execution 
and  to  the  validity  of  all  wills  devising  any  real  estate  in 
the  District  of  Coliunbia,  and  may  admit  to  probate  and 
record  all  properly  presented  wills  sxid  testaments.  The 
court  holds  weekly  sessions.  The  clerk  is  the  register  of 
wills  for  the  district. 

The  Court  of  Appeals  of  the  District  of  Columbia  consists 
of  a  chief  justice  and  two  associate  justices  who  are  appointed 
by  the  president  with  the  approval  of  the  Senate  and  who 
hold  office  during  good  behavior.    The  salary  of  the  chief 
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justice  is  $6,500  and  that  of  each  associate  justice  is  $6,000, 
payable  quarterly.  The  court  has  a  clerk,  deputy  clerk,  crier, 
reporter  and  messenger.  There  must  be  held  at  least  three 
terms  of  the  court  in  each  year. 

The  Court  of  Appeals  exercises  appellate  jiuisdiction  only, 
and  it  has  power  to  issue  all  necessary  and  proper  remedial 
prerogative  writs  in  aid  of  such  jurisdiction.  In  addition 
to  the  determination  of  appeals  from  the  decisions  of  the 
Commissioner  of  Patents  and  of  the  Police  Court  on  matters 
of  law,  the  Court  of  Appeals  exercises  jurisdiction  as  thus 
stated  m  Section  226  of  the  Act  of  March  3, 1901 : 

Any  party  aggrieved  by  any  final  order,  judgment,  or  decree  of  the 
supreme  court  of  the  District  of  Columbia,  or  of  any  justice  thereof,  in- 
cluding any  final  order  or  judgment  in  any  case  heard  on  appeal  from  a 
justice  of  the  peace,  may  appeal  therefrom  to  the  said  court  of  appeals; 
and  upon  such  appeal  the  court  of  appeals  shall  review  such  order,  judg- 
ment, or  decree,  and  affirm,  reverse,  or  modify  the  same  as  shall  be  just, 
except  as  provided  in  the  following  sections.  Appeals  shall  also  be  allowed 
to  said  court  of  appeals  from  all  interlocutory  orders  of  the  supreme  court 
of  the  District  of  Columbia,  or  by  any  justice  thereof,  whereby  the  posses- 
sion of  property  is  changed  or  effected,  such  as  orders  for  the  appointment 
of  receivers,  granting  injunctions,  dissolving  writs  of  attachment,  and 
the  like;  and  also  from  any  other  interlocutory  order,  in  the  discretion  of 
the  said  court  of  appeals,  whenever  it  is  made  to  appear  to  said  court  upon 
petition  that  it  will  be  in  the  interest  of  justice  to  allow  such  appeal. 

In  regard  to  appeals  from  the  Court  of  Appeals  to  the  Su- 
preme Court  of  the  United  States  the  same  act  provides  as 
follows : 

Any  final  judgment  or  decree  of  the  court  of  appeals  may  be  re- 
examined and  affirmed,  reversed,  or  modified  by  the  Supreme  Court  of  the 
United  States,  upon  writ  of  error  or  appeal,  in  all  cases  in  which  the  matter 
in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  of  five  thousand  (S5,000) 
in  the  same  manner  and  imder  the  same  regulations  as  existed  in  cases  of 
writs  of  error  on  judgments  or  appeals  from  decrees  rendered  in  the  su- 
preme court  of  the  District  of  Columbia  on  February  ninth,  eighteen  hun- 
dred and  ninety-three,  and  also  in  cases,  without  regard  to  the  sum  or 
value  of  the  matter  in  dispute,  wherein  is  involved  the  validity  of  any 
patent  or  copyright,  or  in  which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  United  States. 

In  any  case  heretofore  made  final  in  the  court  of  appeals  it  shall  be 
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competent  for  the  Supreme  Court  of  the  United  States  to  require,  by  cer- 
tiorari or  otherwise,  any  such  case  to  be  certified  to  said  Supreme  Court  for 
its  review  and  determination,  with  the  same  power  and  authority  in  the 
case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  said  Supreme 
Court. 

The  present  judicial  system  of  the  District  of  Columbia  is 
of  comparatively  recent  creation.  When  the  district  was 
originally  ceded  to  the  nation  as  the  seat  of  the  Federal 
Government  it  embraced  an  even  himdred  square  miles, 
the  Constitution  providmg  that  it  should  not  exceed  that 
number,  though  it  might  be  less.  The  district  embraced 
two  counties,  Alexandria  on  the  Virginia  side  of  the  Potomac 
and  Washington  on  the  Maryland  side.  On  the  ninth  of 
July,  1846,  Congress  retroceded  the  county  of  Alexandria 
to  Virginia.  This  left  the  district  with  only  69  square  miles 
and  a  fraction,  its  present  extent.  There  is  still  but  the 
one  county  of  Washington.  This  includes  the  City  of  Wash- 
ington and  the  former  municipality  of  Georgetown  which 
is  now  a  part  of  the  capital  city. 

The  act  of  Congress  of  the  twenty-seventh  of  February, 
1801,  created  a  Circuit  Court  for  the  District  of  Columbia 
consisting  of  a  chief  judge  and  two  assistant  judges  who 
resided  in  the  district  and  who  held  office  during  good  be- 
havior. The  court  held  four  sessions  annually  in  each  of  the 
counties  of  Washington  and  Alexandria.  It  exercised  juris- 
diction over  all  crimes  and  offences  committed  within  the  dis- 
trict, as  well  against  an  act  of  Congress  applicable  to  the  whole 
country  as  against  an  act  applicable  only  to  the  District  and 
of  all  cases  in  law  and  equity  between  parties  of  which  one 
must  reside  in  the  district.  It  also  had  cognizance  of  all 
actions  or  suits  of  a  civil  nature  at  common  law  or  in  equity 
"in  which  the  United  States  shall  be  plaintiffs  or  complain- 
ants." likewise  it  took  cognizance  of  all  seizures  on  land 
or  water,  and  all  penalties  and  forfeitures  arising  or  accruing 
imder  the  laws  of  the  United  States.  Local  actions  were 
commenced  in  the  proper  counties.  Any  final  judgment, 
order  or  decree  of  the  court,  except  in  criminal  cases  and  in 
cases  with  respect  to  a  certificate  of  a  division  of  opinion 
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between  the  circuit  judges,  involving  $100  exclusive  of  costs 
could  be  re-examined  and  reversed  or  aflirmed  by  the  Su- 
preme Court  of  the  United  States  by  writ  of  error  or  appeal 
as  in  the  case  of  appeal  from  the  other  Circuit  Courts  of  the 
United  States.  The  Act  of  April  2,  1816,  increased  the 
value  in  dispute  to  $1,000  in  cases  of  appeal. 

It  is  interesting  to  note  that  the  Act  of  March  3,  1801, 
provided  that  "the  Circuit  Courts  for  the  District  of 
Columbia  shall  be,  and  they  are  hereby  invested  with  the 
same  power  respecting  constables,  inspectors  and  the  in- 
spection of  tobacco  and  flour,  surveyors,  mills,  highways 
and  ferries  (for  the  county  of  Alexandria,  as  have  hereto- 
fore been  vested  in  the  County  Courts  of  the  Commonwealth 
of  Virginia);  and  for  the  county  of  Washington,  the  same 
power  and  authority  as  have  bfeen  heretofore  exercised  by 
the  county  and  levy  courts  of  the  State  of  Maryland;  with 
power  to  appoint  to  all  other  offices  necessary  for  the  said 
district,  under  the  laws  of  the  respective  States  of  Maryland 
and  Virginia;  and  all  officers  for  whom  no  special  provision 
is  made  by  this  act,  or  the  act  to  which  this  is  the  supple- 
ment, shall  receive  the  same  fees  and  emoluments  as  they 
have  respectively  received  under  the  jurisdiction  of  the 
respective  states." 

The  Act  of  April  29,  1802,  established  a  District  Court 
for  the  District  of  Colmnbia  to  be  held  by  the  chief  judge 
of  the  Circuit  Court  on  the  first  Tuesdays  in  April  and 
October  of  each  year.  The  court  exercised  the  same  pow- 
ers and  jurisdiction,  which  were  by  law  vested  in  the  Dis- 
trict Courts  of  the  United  States.  In  the  absence  or  dis- 
ability of  the  chief  judge  the  senior  assistant  judge  presided 
in  the  District  Court,  and  in  his  absence  or  disability  the 
junior  assistant  judge  presided  (Act  of  May  27,  1852).  By 
the  terms  of  the  later  act  a  district  judge  was  empowered  to 
sit  in  the  Circuit  Court  in  an  appeal  from  his  own  action  in 
the  District  Court. 

In  addition  to  the  Circuit  Court  the  Act  of  1801  (Feb.  27) 
created  an  Orphans'  Court,  and  also  provided  for  the  ap- 
pointment for  each  county  of  Washington  and  Alexandria 
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"such  number  of  discreet  persons  to  be  justices  of  the  peace 
as  the  president  of  the  United  States  shall  from  time  to  time 
think  expedient,  to  continue  in  office  five  years."  The  same 
act  created  the  offices  of  marshal  and  district  attorney  for 
the  District  of  Coliunbia, 

The  Orphans'  Court  was  presided  over  by  a  judge  for  each 
county  who  was  at  the  same  time*  a  register  of  wills  having 
had  the  powers,  performing  the  duties  and  receiving  the 
same  fees  as  the  registers  of  wills  and  judges  of  the  Orphans' 
Courts  in  Maryland.  Appeals  were  had  from  this  court  to 
the  Circuit  Court  for  the  district.  The  coiu't  could  appoint 
a  guardian  or  guardians  for  every  infant  orphan  who  had 
claim  to  real,  personal  or  mixed  property  in  the  district  and 
who  resided  therein. 

In  1838  ^  Congress  established  in  the  District  of  Columbia 
a  Criminal  Court  for  the  trial  of  all  crimes  and  offences 
against  the  district  laws,  consisting  of  one  judge  appointed 
by  the  president  with  the  approval  of  the  Senate.  Four 
terms  a  year  for  each  county  of  Washington  and  Alexandria 
were  provided  for,  and  special  terms  were  held  in  the  dis- 
cretion of  the  judge.  The  criminal  jurisdiction  of  the  Circuit 
Court  was  transferred  to  the  new  tribunal. 

As  thus  enumerated  the  Circuit  and  other  courts  con- 
stituted the  judiciary  of  the  district  until  the  passage  of  an 
act  by  Congress,  approved  on  the  third  of  March,  1863, 
establishing  the  Supreme  Court,  and  abolishing  the  Circuit, 
District  and  Criminal  Courts  as  formerly  constituted.  An 
act  approved  at  the  same  time  conferred  on  the  president 
the  power  of  suspending  the  writ  of  habeas  corpus,  the  power 
implied  in  the  Constitution  to  the  effect  that  "the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it."  This  reference  has  a  direct  bearing  on  the 
abolition  of  the  Circuit,  District  and  Criminal  Court  of  the 
District  since  it  led  indirectly  to  that  action.  In  April,  1861, 
President  Lincoln  authorized  Gen.  Winfield  Scott  to  suspend 
the  writ  of  habeas  corpus  "in  the  extremist  necessity.'' 

» Act  of  July  7, 1838. 
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This  authorization  was  made  in  order  to  prevent  Maiyland 
from  passing  an  ordinance  of  secession.  Again,  later  in  the 
same  month  the  president  wrote  to  General  Scott:  *  "If  at 
any  point  on  or  in  the  vicinity  of  any  military  line  which  is 
now,  or  which  shall  be,  used  between  the  City  of  Philadel- 
phia and  the  City  of  Washington,  you  find  it  necessary  to 
suspend  the  writ  of  habeas  corpus  for  the  public  safety,  you 
are  authorized  to  suspend  that  writ." 

It  was  not  until  after  several  weeks  had  passed  that  there 
was  occasion  to  use  this  authority.  On  the  twenty-fifth  of 
May,  1861,  John  Merryman,  a  lieutenant  in  the  Confederate 
service  was  caught  recruiting  for  a  rebel  company  and  was 
imprisoned  in  Fort  McHenry,  Md.  Immediately  an  ap- 
plication was  made  to  Chief  Justice  Taney  of  the  United 
States  Supreme  Coiui;  for  a  writ  of  habeas  corpus  to  bring 
the  prisoner  before  him.  The  writ  was  issued,  but  General 
George  Cadwalader,  then  in  command  of  the  Union  forces  at 
that  point,  respectfully  called  the  co\ui;'s  attention  to  the 
fact  that  the  president  had  authorized  him  to  suspend  the 
writ  in  such  cases.  The  general  requested  the  court  to 
defer  further  action  until  the  matter  could  be  referred  to  the 
president.  In  reply  the  chief  justice  at  once  ordered  an 
attachment  to  issue  against  General  Cadwalader  for  con- 
tempt. The  marshal  was  unable  to  serve  the  attachment 
because  he  was  refused  admission  to  Fort  McHenry.  The 
court  accordingly  was  forced  to  admit  the  existence  of  a 
superior  military  force  but  in  doing  so  declared  that  the 
president  under  the  Constitution  ^^  cannot  suspend  the 
privilege  of  the  writ  of  habeas  corpus,  nor  authorize  a  miU- 
tary  officer  to  do  it."  In  reply  to  this.  President  Lincoln,  in 
a  special  message  to  Congress  on  the  fourth  of  July,  1861, 
said: 

In  my  opinion  I  violated  no  law.  The  provision  of  the  Constitution 
that  ''the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended 
unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it,"  is  equivalent  to  a  provision — ^is  a  provision — ^that  such  privilege  may 
be  suspended  when,  in  cases  of  rebellion  or  invasion,  the  public  safety 

^  See  lAfe  of  Lincoln  by  John  T.  Morse,  Jr.  (Amer.  Statesman  Series). 
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does  require  it.  I  decided  that  we  have  a  case  of  rebellion,  and  that  the 
public  safety  does  require  the  qualified  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus,  which  I  authorized  to  be  made.  Now  it  is  insisted 
that  Congress,  and  not  the  Executive,  is  vested  with  this  power.  But  the 
Constitution  itself  is  silent  as  to  which,  or  who,  is  to  exercise  the  power; 
and  as  the  provision  plainly  was  made  for  a  dangerous  emergency,  I  cannot 
bring  myself  to  believe  that  the  f ramers  of  that  instrument  intended  that 
in  every  case  the  danger  should  run  its  course  imtil  Congress  could  be 
called  together,  the  very  assembling  of  which  may  be  prevented,  as  was 
intended  in  this  case  by  the  rebellion. 

There  was  another  habeas  corpus  episode  some  years 
later  under  President  Grant.  When  the  Ku  Elux  Elan 
trouble  led  to  an  uprising  in  South  Carolina  which  the  local 
authorities  failed  to  put  down,  after  repeated  warnings  and 
commands  for  the  dispersal  of  the  insurgent  combinations 
of  armed  men  commiting  acts  of  violence  of  a  character  and 
to  an  extent  which  rendered  the  power  of  the  State  and  its 
oj£cers  unequal  to  the  task  of  protecting  life  and  property 
and  securing  public  order,  President  Grant,  in  a  proclama- 
tion dated  the  seventeenth  of  October,  1871,  suspended  the 
writ  of  habeas  corpus  in  the  counties  of  Spartansburg,  York, 
Marion,  Chester,  Lam^ens,  Newberry,  Fairfield,  Lancaster 
and  Chesterfield  in  the  disturbed  State.  While  the  president 
revoked  the  suspension  of  the  writ  of  habeas  corpus  as  to 
Marion  County,  on  the  third  of  November,  1871,  he,  in  a 
second  proclamation  dated  the  tenth  of  November,  1871, 
extended  the  suspension  of  the  writ  so  as  to  include  Union 
County,  South  Carolina.  In  these  proclamations  President 
Grant  explained  that  his  action  was  by  virtue  of  the  au- 
thority vested  in  him  by  the  Constitution  of  the  United 
States  and  the  Act  of  Congress  entitled  "An  Act  to  Enforce 
the  Provisions  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  for  other  purposes,'' 
approved  April  20th,  1871,  which  gave  the  president  power, 
when  in  his  judgment  the  public  safety  required  it,  to  sus- 
pend the  privUeges  of  the  writ  of  habeas  corpus  in  any  State 
or  part  of  a  State,  whenever  combinations  and  conspiracies 
existed  for  the  piupose  of  depriving  any  portion  or  class  of 
the  people  of  such  State  of  the  rights,  privileges,  immunities 
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and  protection  named  in  the  Constitution  of  the  United 
States  and  secured  by  the  Act  of  Congress  referred  to. 

A  committee  of  the  Senate,  soon  after  the  habeas  corpus 
episodes,  authorised  President  Lincohi  to  draw  up  plans  for 
re-organhring  the  courts  of  the  District  of  Columbia.  The 
plans  as  eventually  formulated  were  embodied  in  the  Act  of 
March  3,  1868.  The  act  was  passed  without  prolong^ 
serious  opposition,  though  there  was  at  the  time,  and 
has  been  since,  much  critical  discussion  with  respect  to 
the  motives  behind  the  act.  The  judges  of  the  Circuit  Court 
of  the  District  of  Columbia  had  been  outspoken  in  their 
conviction  that  they  had  the  right  to  issue  writs  df  habeas 
corpus  aft^  President  Lincoln's  suspension  orders. 

"The  judges  of  the  Circuit  Court  for  the  District  of 
Columbia  expressed  the  opinion  that  they  had  the  right  to 
issue  the  writ  of  habeas  corpus,"  says  a  latter  day  writer,^ 
"whereupon  the  law  creating  the  coiul;  was  repealed  by 
Congress  and  approved  by  President  lincoln,  and  they  were 
legislated  out  of  office  and  more  subservient  men,  under  a 
new  law,  put  in  their  places." 

As  the  above  hints,  the  change  was  more  one  of  personnel 
than  of  court  construction  since  the  new  Supreme  Court 
for  the  district  took  over  practically  the  same  powers  and 
jurisdiction  as  were  exercised  by  the  abolished  comts.  There 
is  little  doubt  now  that  the  Act  of  March  3,  1863,  was 
one  of  those  political  measiu'es  often  found  necessary  in 
times  of  extraordinary  upheaval,  measures  which  in  calmer 
periods  would  be  neither  necessary  nor  justifiable.  Such 
measures  are  not  the  least  interesting  manifestations  of  the 
remarkable  adaptability  of  the  Constitution  to  practically 
all  the  exigencies  which  arise  in  the  body  politic. 

*  See  Democracy  in  the  UnUed  8tate$,  by  Ransom  H.  Gillett. 
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tTNITBD  8TATB8  COUBT  FOR  CHINA  AND  COUfBVJJiR  C0UBT8> 

THEm  FUNCTIONS,  ETC. 

The  United  States  Court  for  China  was  created  by  Act  of 
Congress  approved  on  the  thirtieth  of  June»  1906.  The 
court  was  established  pursuant  to  treaty  stipulations  follow- 
ing the  growth  of  consular  business  in  China  and  for  other 
reasons.  There  is  one  judge  appointed  by  the  president 
with  the  approval  of  the  Senate  for  a  term  of  ten  years, 
drawing  an  annual  salary  of  $8^000.  There  are  also  a  dis- 
trict attorney,  naarshal  and  clerk  appointed  in  the  same  way 
with  salaries  of  $4,000,  $3,000  and  $3,000  respectively.  The 
term  of  office  of  these  three  officials  is  at  the  pleasure  of  the 
president.  The  marshal  and  clerk  may  appoint  deputies  at 
Canton  and  Tientsin  with  the  approval  of  the  court.  The 
deputies  thus  appointed  receive  compensation  at  the  rate  of 
five  dollars  a  day  for  every  day  that  the  court  sits  in  their 
respective  cities. 

The  court  holds  sessions  at  Shanghai,  Canton,  Tientsin 
and  Hankau  in  its  discretion  except  that  at  least  one  session 
in  a  year  must  be  held  in  each  city.  It  is  within  the  power 
of  the  judge,  upon  due  notice  to  the  parties  in  litigation,  to 
hold  court  for  the  hearing  of  a  special  cause  at  any  place 
permitted  by  the  treaties  where  there  is  a  United  States  con- 
sulate, when,  in  his  judgment,  the  convenience  of  witnesses 
or  the  public  interest  require  it.  The  place  of  the  court's 
sittings  at  all  sessions  must  be  in  a  United  States  consulate 
building. 

The  court  for  China  has  exclusive  jurisdiction  in  all  cases 
and  judicial  proceedings  in  which  jurisdiction  was,  at  the 
time  of  the  passage  of  the  act,  exercised  by  United  States 
consuls  and  ministers  by  law  and  by  virtue  of  treaties  be- 
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tween  this  country  and  China.  The  United  States  consuls 
in  China  continued  to  exercise  the  same  jurisdiction  in  civil 
cases  where  the  smn  or  value  of  the  property  involved  in  the 
controversy  did  not  exceed  $500,  and  in  criminal  cases  where 
the  punishment  cannot  by  law  exceed  a  fine  of  $100  or  im- 
prisonment for  sixty  dajrs  or  both.  The  consuls  also  have 
power  to  arrest,  examine  and  discharge  accused  persons  or 
commit  them  to  the  United  States  Court.  From  all  final 
judgments  of  a  consular  court  in  China  both  parties  have 
the  right  of  appeal  to  the  United  States  Court.  This  right 
includes  appeals  from  the  final  judgments  of  consular  courts 
in  Korea  '^so  long  aa  the  rights  of  extra  territoriality  shall 
obtain  in  favor  of  the  United  States."  The  court  exercises 
supervisory  control  over  the  discharge  by  consuls  and  vice- 
consuls  of  the  duties  prescribed  by  law  relating  to  the  estates 
of  decedents  in  China. 

In  regard  to  specific  jurisdiction  and  procedure  for  the 
United  States  Comi;  and  Consular  Comi;,  the  act  provides  ^ 
that  "the  jurisdiction  of  said  United  States  Court,  both 
original  and  on  appeal,  in  civil  and  criminal  matters,  and 
also  the  jurisdiction  of  the  Consular  Courts  in  China,  shall 
in  all  cases  be  exercised  in  conformity  with  said  treaties  and 
the  laws  of  the  United  States  now  in  force  in  reference  to  the 
American  Consular  Courts  in  China,  and  all  judgments  and 
decisions  of  said  consular  courts,  and  all  decisions,  judgments 
and  decrees  of  said  United  States  Court,  shall  be  enforced  in 
accordance  with  said  treaties  and  laws.  But  in  all  such  cases 
when  such  laws  are  deficient  in  the  provisions  necessary  to 
give  jurisdiction  or  to  furnish  suitable  remedies,  the  conunon 
law  and  the  law  as  established  by  the  decisions  of  the  comets 
of  the  United  States  shaU  be  applied  by  said  court  in  its  de- 
cisions and  shall  govern  the  same  subject  to  the  terms  of  any 
treaties  between  the  United  States  and  China."   . 

In  regard  to  appeals  the  act  ^  provides  "that  appeals  shall 
lie  from  all  final  judgments  or  decrees  of  said  court  to  the 
United  States  Circuit  Court  of  Appeals  of  the  Ninth  Judicial 
Curcuit,  and  thence  appeals  and  writs  of  error  may  be  taken 

1  Section  4,  Act  of  June  30,  1906.  >  Section  3,  Ibid. 
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from  the  judgments  or  decrees  of  the  said  circuit  court  of 
appeals  to  the  Supreme  Court  of  the  United  States  in  the 
same  class  of  cases  as  those  in  which  appeals  and  writs  of 
error  are  permitted  to  judgments  of  said  court  of  appeals  in 
cases  coming  from  district  (and  circuit)  courts  of  the  United 
States.  Said  appeals  or  writs  of  error  shall  be  regulated  by 
the  procedure  governing  appeals  within  the  United  States 
from  the  district  courts  to  the  circuit  courts  of  appeal,  and 
from  the  circuit  courts  of  appeal  to  the  Supreme  Court  of 
the  United  States,  respectively,  so  far  as  the  same  shall  be 
applicable;  and  said  courts  are  hereby  empowered  to  hear 
and  determine  appeals  and  writs  of  error  so  taken." 

In  order  to  carry  into  effect  the  provisions  of  treaties  be- 
tween this  country  and  China,  Japan,  Siam,  Egypt  and 
Madagascar,  the  ministers  and  consuls  of  the  United  States 
accredited  to  those  countries  were,  by  the  Act  of  June  22, 
1860,  and  a  subsequent  act  in  1866,  vested  with  judicial 
authority  and  given  the  power  to  arraign  and  try  citizens 
of  this  country  charged  with  offences  committed  in  those 
coimtries  and  to  issue  all  processes  necessary  to  that  end. 
The  jurisdiction  of  the  consular  tribimal  is  not  confined 
to  offences  committed  on  land.  Offences  committed  in 
a  foreign  port  within  the  district  of  a  Consular  Court  may 
be  tried  therein.  In  China  and  Japan  the  judicial  authority 
of  the  Consular  Courts  extends  over  all  persons  shipped  on 
and  enrolled  upon  the  articles  of  any  merchant  vessel  of  the 
United  States  whatever  may  be  the  nationaUty  of  the  person 
and,  says  the  act,  ''all  offences  which  would  be  justiciable 
by  the  consular  courts  of  the  United  States  where  the  persons 
so  offending  are  native-bom  or  naturalized  citizens  of  the 
United  States,  employed  in  the  merchant  service  thereof, 
are  equally  justiciable  by  the  same  consular  courts  in  the 
case  of  seamen  of  foreign  nationality.'' 

The  ministers  and  consuls  of  the  United  States  are  in- 
vested likewise  with  authority  to  execute  the  provisions  of 
the  treaties  with  China  and  the  other  far  eastern  countries 
enumerated  with  respect  to  civil  rights  whether  of  property 
or  person.    In  matters  of  contract  they  entertain  jurisdic- 
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tion  at  the  port  at  which  or  nearest  to  which  a  contract  is  to 
be  executed;  as  well  as  in  all  other  matters  at  the  port  where 
or  nearest  to  which  the  cause  of  controversy  arose  or  the 
damage  complained  of  is  sustained,  provided,  of  coimtt,  that 
the  port  is  one  at  which  this  country  is  represented  by  con- 
suls. 

In  both  criminal  and  civil  matters,  jurisdiction  is  exercised 
and  enforced  in  conformity  with  the  laws  of  the  United  States 
so  far  as  necessary  to  execute  the  treaties  and  so  far  as  they 
are  suitable  to  carry  their  provisions  into  effect. 

*'But  in  all  cases,"  says  the  statute,  ''where  such  laws  are 
not  adapted  to  the  object,  or  are  deficient  in  the  provisions 
necessary  to  furnish  suitable  remedies,  the  common  law 
and  the  law  of  equity  and  admiralty  shall  be  extended  in 
like  manner  over  such  citizens  and  others  in  those  countries; 
and  if  neither  the  common  law,  nor  the  law  of  equity  or 
admiralty,  nor  the  statutes  of  the  United  States,  furnish 
appropriate  and  sufficient  remedies,  the  ministers  in  those 
countries,  respectively,  shall,  by  decrees  and  regulations 
which  shall  have  the  force  of  law,  supply  such  defects  and  de- 
ficiencies."^ 

The  Consular  Court  is  a  court  of  limited  jurisdiction,  and 
all  the  jmisdictional  facts  must  be  alleged  in  the  libel,  peti- 
tion, or  complaint,  otherwise  it  will  be  insufficient.* 

Concerning  the  arrest,  trial  and  sentence  of  criminals  the 
same  act  states  that  each  of  the  consuls  in  the  coimtries 
enumerated  '4s  authorized  upon  facts  within  his  own 
knowledge,  or  which  he  has  good  reason  to  believe  true,  or 
upon  complamt  made  or  information  filed  m  writing  and 
authenticated  in  such  way  as  shall  be  prescribed  by  the 
minister,  to  issue  his  warrant  for  the  arrest  of  any  citizen  of 
the  United  States  charged  with  committing  in  the  country 
an  offence  against  law;  and  to  arraign  and  try  any  such 
offender;  and  to  sentence  him  to  punishment  in  the  manner 
herein  prescribed."  « 

In  uncivilized  countries  with  which  this  coimtry  has  no 

^  Section  4086,  Act  of  June  22, 1800. 

*  1  Sawyer  U.  S.  713.  >  Section  40S7. 
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treaties,  consuls  and  commercial  agents  are  authorized  to 
try,  hear  and  determine  ''all  cases  in  regard  to  civil  ri^ts, 
whether  of  person  or  property,  where  the  real  debt  or  dam- 
ages do  not  exceed  the  sum  of  one  thousand  dollars,  exclusive 
of  costs,  and  upon  full  hearing  of  the  allegations  and  evi- 
dence of  both  parties,  to  give  judgment  according  to  the 
laws  of  the  United  States,  and  according  to  the  equity  and 
right  of  the  matter,  in  the  same  manner  as  justices  of  the 
peace  are  now  authorized  and  empowered  where  the  United 
States  have  exclusive  jurisdiction.  They  are  empowered  as 
are  the  other  consuls  already  specified  for  trials  of  offences 
and  misdemeanors."  ^ 

A  consul  when  sitting  alone  may  decide  all  cases  in  which 
the  fine  imposed  does  not  exceed  $500  or  the  imprisonment 
90  days.  In  all  such  cases,  however,  if  the  fine  exceeds  $100 
or  the  term  of  imprisonment  for  misdemeanor  exceeds  60 
days,  the  defendant  or  defendants  may  appeal  the  case  to 
the  minister,  if  allowed  jurisdiction,  either  upon  errors  of 
law  or  matters  of  fact,  under  rules  prescribed  by  the  minister. 
Each  of  the  ministers  to  China,  Egypt,  Siam  and  Madagas- 
car ^  is  fully  authorized  to  hear  and  decide  all  civil  and 
criminal  cases  which  come  before  him  on  appeal,  and  is  fully 
empowered  to  decide  finally  any  case  upon  the  evidence 
already  taken  or  to  hear  the  parties  further  if  that  should  be 
desirable  to  seciu^  justice.  On  any  final  judgment  in  a 
consular  court  in  China  and  Japan  where  the  dispute  in- 
volves more  than  $500  and  does  not  exceed  $2,500,  exclusive 
of  costs,  an  appeal  is  allowed  to  the  minister.  Capital  cases 
for  murder  or  for  insurrection  against  the  government  of 
any  of  the  countries  named  by  citizens  of  the  United  States 
or  for  offences  against  the  pubUc  peace  amounting  to  a 
felony  under  the  laws  of  the  United  States,  may  be  tried 
before  the  minister  in  the  country  where  the  offence  is  com- 
mitted if  allowed  jurisdiction.  In  the  absence  of  a  minister 
the  Secretary  of  State  may  perform  that  official's  judicial 
duties. 

On  any  final  judgment  in  a  consular  court  in  China  and 

^  Section  4088.  '  Madagascar  is  now  a  dependency  of  France. 
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Japan  where  the  matter  in  dispute  exceeds  $2,500,  an  appeal 
is  allowed  to  the  District  Court  for  the  District  of  California. 
An  appeal  may  be  taken  to  the  same  court  on  any  final 
judgment  of  the  minister  to  China  or  Japan,  given  in  the 
exercise  of  original  jurisdiction  if  the  amount  involved  ex- 
ceeds $2,500.  Appeal  likewise  may  be  taken  in  criminal 
cases.  In  all  these  cases  the  decisions  of  the  California 
District  Court  is  final. 


CHAPTER  XI 


ATTORNET-GENERAL 


The  Attorney-General  of  the  United  States  is  leading 
counsel  for  the  Government,  legal  adviser  to  the  president 
and  titular  head  of  the  ramifying  machinery  of  procedure 
in  law  appertaining  to  the  executive  division  of  the  Govern- 
ment. As  chief  of  the  Department  of  Justice  the  attorney- 
general  ranks  foiui;h  in  the  president's  cabinet. 

Originally  this  official  was  merely  a  lawyer  appointed 
to  assist  the  executive  in  solving  knotty  problems  in  law  as  a 
bank  president  or  the  head  of  a  corporation  or  any  man  with 
large  business  interests  retains  permanent  counsel  to  advise 
him.  He  received  a  salary  for  his  services  out  of  which  he 
paid  his  clerical  assistants  and  other  expenses  incidental  to 
his  employment.  He  was  not  necessarily  a  resident  of  Wash- 
ington nor  did  he  always  maintain  a  permanent  office  in  the 
capital. 

As  the  coimtry  developed  and  the  importance  and  scope 
of  the  Government  work  increased,  the  attorney-general's 
influence  and  usefulness  likewise  increased.  It  was  not  until 
1870,  however,  that  the  Department  of  Justice  was  created. 
This  event  conferred  both  additional  dignity  and  increased 
responsibility,  making  the  attorney-general  at  once  the  of- 
ficial public  prosecutor  and  administrative  head  of  a  bureau 
which  supervises  and  directs  the  work  of  the  Federal  district 
attorneys'  offices  throughout  the  country  as  well  as  the 
offices  of  the  United  States  marshals. 

The  Department  of  Justice  was  not  established  without 
opposition.  Such  opposition  as  there  was  arose  rather  from 
an  ignorance  of  the  growth  of  the  legal  business  of  the  execu- 
tive branch  of  the  Government  and  consequently  the  in- 
creased need  of  a  department  which  would  systematize  and 
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concentrate  that  business,  than  from  any  desire  to  obstruct 
the  actual  establishment  of  a  new  department.  There  was 
indeed  opposition  shown  in  the  interest  of  the  selfish  lawyers 
who  had  been  hitherto  retained  to  do  special  work  for  the 
Government  which  the  attorney-general  or  properly  author- 
ized employees  under  his  permanent  control  should  have 
done.  It  is  needless  to  say  that  the  expense  of  retaining  out- 
side counsel  was  out  of  all  proportion  to  the  service  rendered. 
It  was,  therefore,  with  a  view  to  greater  economy  as  well  as 
greater  efficiency  both  in  uniformity  of  performance  and  in 
consistency  of  result  that  the  agitation  for  a  recognized 
department  with  a  representative  at  the  council  table  of 
the  president,  came  about. 

The  first  practical  step  toward  the  establishment  of  a 
Department  of  Justice  was  taken  on  the  twelfth  of  De- 
cember, 1867,  when  the  House  of  Representatives  adopted 
a  resolution  instructing  the  Judiciary  Committee  to  con- 
sider the  propriety  of  reporting  a  bill  to  consolidate  all  the 
law  offices  of  the  Government  into  a  single  department. 
On  the  nineteenth  of  February,  1868,  a  bill  to  establish 
a  law  department,  as  it  was  called,  was  reported  by  Con- 
gressman William  Lawrence  of  Ohio  and  referred  to  the 
Judiciary  Committee.  The  bill  was  reported  back  by  that 
committee  on  the  fifteenth  of  May,  with  an  amendment 
in  the  nature  of  a  substitute  for  certain  minor  features 
of  the  bill  as  originally  drafted-  The  amendtad  bill  was 
favorably  reported  but  the  pressure  of  other  business  pre- 
cluded its  passage  in  that  session  of  Congress. 

Early  in  the  next  Congress  Representative  Thomas  A. 
Jenckes  of  Rhode  Island  introduced  a  bill  along  the  same 
lines  as  that  reported  in  the  preceding  session.  This  bill 
eventually  became   a  law  after  some  slight  opposition. 

In  stating  the  purposes  and  scope  of  his  bill,  Representa- 
tive Jenckes  said: 

It  does  not  propose  to  create  a  new  department  in  this  Government, 
but  simply  to  transfer  to  an  existing  Department  some  things  properly  be- 
longing to  it,  but  which  are  now  scattered  though  other  Departments.  It 
proposes  to  make  one  symmetrical  whole  of  the  law  Department  of  this 
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Qovemment;  and  in  order  to  understand  its  applicaticm  to  the  existing 
state  of  things  I  will  review  the  history  and  origin  of  these  law  officers. 

Under  the  judiciary  act  of  1789  it  was  provided  that  a  law  officer 
should  be  appointed  in  each  district  of  the  United  States,  to  be  called  the 
district  attorney,  and  that  a  person  learned  in  the  law  should  be  appointed 
an  Attorney-General  of  the  United  States;  one  chief  law  officer  at  the  seat 
of  the  Government,  with  subordinate  law  officers  in  each  district  of  the 
United  States.  That  continued  to  be  the  law  force,  if  I  may  use  the  phrase, 
of  this  Government  from  1789  down  to  1830.  In  that  year  an  act  was 
passed  to  establish  the  office  of  Solicitor  of  the  Treasury.  The  tradition 
concerning  the  passage  of  that  law,  as  I  have  heard  it,  is  that  it  was  passed 
to  create  an  office  for  a  particular  person,  in  the  expectation  of  reconciling 
tiie  hostility  breaking  out  between  the  then  President  and  Vice-President 
of  the  United  States.  The  office  was  created,  but  the  hoped-for  result  was 
not  obtained.  In  many  respects  that  statute  was  anomalous.  It  created 
a  law  officer  in  one  Department  of  the  Government  for  certain  purposes, 
placing  him  to  a  certain  extent  under  the  authority  of  the  Attorney- 
General,  but  to  a  greater  extent  making  him  independent.  These  con- 
tinued to  be  the  principal  law  officers  until  the  establishment  of  the  Court 
of  Claims  in  1855,  when  it  became  necessary,  in  order  to  have  the  Govern- 
ment properly  represented  before  that  court,  to  have  a  solicitor  to  manage 
its  cases.  Subsequently  an  assistant  solicitor  was  created.  The  law  busi- 
ness of  the  Government  increased,  and  in  1859  an  act  was  passed  authoriz- 
ing the  appointment  of  an  assistant  attorney-general. 

At  the  commencement  of  the  rebellion,  therefore,  the  law  officers  of 
the  Government,  were  the  Attorney-General,  the  solicitor  of  the  Treasury, 
the  solicitor  of  the  Court  of  Claims  and  the  assistant  Attorney-General. 
In  1861,  there  being  a  pressure  upon  ihe  law  department,  the  Attorney- 
General  was  authorized  to  employ  assistants  to  the  district  attorneys,  and 
under  this  power  eminent  lawyers  were  employed  in  different  parts  of  the 
United  States  to  conduct  special  cases  in  each  of  the  districts.  At  this 
time  the  law  business  of  the  Government  greatly  outgrew  the  capacity  of 
the  persons  authorized  to  transact  it,  and  the  number  of  outside  counsel, 
appointed  subsequent  to  1861,  was  greater  than  all  the  commissioned  law 
officers  of  the  Government  in  every  part  of  the  country.  The  attention  of 
the  Committee  on  Retrenchment,  soon  after  its  organization  in  the  Thirty- 
Ninth  Congress,  was  called  to  the  great  expense  the  Government  was  put 
to  by  the  employment  of  these  extra  counsel.  They  required  reports  from 
the  different  departments  by  order  of  the  House,  and  they  obtained  some 
knowledge  of  the  extent  to  which  this  power  was  used,  if  not  in  some  cases 
abused. 

Early  in  the  Fortieth  Congress,  a  bill  was  prepared  to  remedy  this  evil, 
and  referred  to  the  Committee  on  Retrenchment;  and  a  similar  bill  with 
the  same  design  was  offered  by  the  gentleman  from  Ohio  (Mr.  Lawrence) 
and  referred  to  the  Committee  on  the  Judiciary.    Tliese  bills  had  the 


164  FEDERAIi  COUKTS  AND  PRACTICE 

flame  purpose  and  the  same  scope.  They  were  referred  to  sub-committees 
of  these  committees,  which  consolidated  them  iato  one  bill.  And  if  the 
Judiciary  Committee  had  been  called  for  reports  m  the  last  Congress,  the 
bill  of  the  gentleman  from  Ohio  would  have  been  reported.  But  neither 
of  those  committees  was  called  after  the  bill  was  perfected  during  the 
Fortieth  Congress.  This  bill  was  again  introduced  during  the  present 
Congress,  and  early  referred  to  the  Committee  on  Retrenchment,  who  now 
report  it.  The  special  reason  why  they  have  reported  it  earlier  than  any 
other  relating  to  the  organization  of  the  Departments  is  the  great  expense 
the  Qovemment  has  been  put  to  in  the  conduct  of  the  numerous  litigations 
involving  titles  to  property  worth  millions  of  dollars,  rights  to  personal 
liberty,  and  all  the  numerous  litigations  which  can  arise  under  the  law  of 
war.  It  has  been  impossible,  with  the  force  created  by  law,  to  attend  to 
these  matters  properly  in  the  various  courts  of  the  United  States. 

To  illustrate  the  magnitude  of  the  business  referred  to, 
Representative  Jenckes  stated  from  two  reports  submitted 
by  the  officers  of  the  Treasury,  the  first  in  1867  and  the 
other  in  1868-69,  that  there  had  been  allowed  to  the  First 
Comptroller's  Office  for  extra  legal  expenses  from  January  2, 
1864,  to  February  19,  1868,  the  sum  of  $64,986.86;  that 
$55,400.26  was  paid  through  the  Commissioner  of  Customs 
between  May  4,  1860  and  January  16,  1867;  that  through 
the  same  channel  there  was  paid  $112,841.15  for  captured 
and  abandoned  property  between  September  4,  1865,  and 
December  28,  1867.  Under  the  authority  of  the  attorney- 
general  the  following  sums  were  paid :  for  assistance  to  the 
attorney-general  in  1866-67,  $14,645;  for  special  counsel 
to  assist  the  district  attorneys  between  1861  and  1867, 
$57,739.50;  for  assistant  district  attorneys  between  1861  and 
1867,  $91,928.99;  for  special  counsel,  $6,500.  Through  the 
State  Department  there  was  paid  $71,148.66  between  1861 
and  1867,  bringing  Ihe  total  for  extra  law  expenses  for  a 
period  of  only  three  or  four  years  up  to  $475,190.42. 

The  specific  purpose  of  the  bill  was  to  do  away  altogether 
with  the  more  costly  services  of  extra  counsel  and  to  make 
uniform  the  legal  advice  given  to  all  branches  of  the  Govern-* 
ment.  Prior  to  1870  the  attorney-general  was  mainly  the 
legal  adviser  to  the  president,  though  nominally  he  was 
supposed  to  act  in  the  same  capacity  in  connection  with 
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the  various  departments.  The  lack  of  definite  understanding 
as  to  the  scope  of  the  attorney-general's  work  caused  much 
confusion  and  annoyance.  In  theory  that  official  was  sup- 
posed to  conduct  all  the  cases  of  the  Government  in  the 
United  States  Supreme  Court,  and  yet,  such  was  the  con- 
flict between  the  activities  of  the  various  law  officers  of  one 
kind  or  another,  liiat  the  attorney-general  frequently  never 
heard  of  many  cases  until  the  printed  record  was  handed  to 
him.  Moreover  there  was  no  place  in  Washington  to  which 
he  could  go  for  information  concerning  them.  Also  the 
attorney-general  had  general  supervision  and  control  over 
the  district  attorneys  in  all  cases  but  this  was  never  defined 
by  law  and  indeed  the  solicitor  of  the  Treasury  could  advise 
the  district  attorneys  in  certain  cases.  This  situation  en- 
tailed a  three-fold  responsibility  on  those  officials  first  to 
the  attorney-general,  then  to  the  solicitor  of  the  Treasury 
and  in  a  measure  to  the  Department  of  the  Interior,  since 
they  had  to  send  their  accounts  to  that  department.  The 
Jenckes  bill,  therefore,  purposed  to  unite  all  these  functions 
in  one  department  and  have  the  law  business  of  clerks,  dis- 
trict attorneys  and  marshals  of  all  the  Federal  courts  settled 
in  the  office  of  the  attorney-general  now  transformed  into 
the  Department  of  Justice. 

"We  have  foimd  instances,''  said  the  Congressman  from 
Rhode  Island,  "in  which  not  only  direct  supervision,  but 
direct  responsibility  to  the  head  of  the  Department  is  abso- 
lutely necessary  for  the  protection  of  the  Government. 
Ever  since  I  have  been  making  investigations  upon  the  Com- 
mittee on  Retrenchment,  I  have  been  inquiring  why  certain 
bonds  to  the  United  States  which  have  been  forfeited  for 
several  years  have  not  been  put  in  suit,  and  I  have  never 
obtained  any  satisfactory  answer.  Being  in  court  not  long 
since,  I  foimd  a  district  attorney  of  the  United  States  at- 
tempting to  sustain  suit  upon  distillery  and  warehouse 
bonds,  where  the  language  of  the  condition,  as  framed  by 
some  solicitor  of  the  internal  revenue  department,  or  assist- 
ant solicitor  of  the  Treasury,  departed  from  the  language  of 
the  statute  requiring  the  bond;  and  this,  too,  though  the 
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bonds  are  in  their  nature  compulsory,  and  should,  as  every 
lawyer  of  education  knows,  be  in  strict  conformity  to  the 
statute.  In  consequence  of  that  blimder  or  carelessness  on 
the  part  of  some  solicitor  or  solicitor's  clerk  the  Govern- 
ment failed  to  enforce  payment  on  these  forfeited  bonds,  and 
the  money  can  never  be  recovered.  This  is  only  one  in- 
stance; similar  instances  may  be  found  in  a  great  many 
cases/' 

It  would  appear  that  there  could  be  but  little  serious 
opposition  to  an  act  which  in  the  words  of  its  sponsor  had 
for  its  avowed  piupose  the  promotion  of  "unity  of  decision 
and  a  unity  of  jurisdiction."  Yet  the  Congressman  from 
Rhode  Island  was  subjected  to  a  running  fire  of  cross  ques- 
tions on  the  part  of  his  colleagues  in  the  House  including 
the  future  President  James  A.  Garfield,  General  John  A. 
Logan  and  others.  The  interrogations  were  based  more 
on  a  desire  for  information  than  on  any  previously  planned 
basis  of  opposition.  Bills  of  similar  purport  to  the  present 
one  had  been  introduced  at  various  times  during  a  period  of 
three  years  prior  to  1870.  It  appeared  to  be  the  principal 
fear  entertained  by  the  gentlemen  who  were  not  thoroughly 
familiar  with  Representative  Jenckes'  bill  that  a  new  de- 
partment was  to  be  created  and  a  new  member  added  to  the 
president's  cabinet.  It  was  soon  demonstrated  that  this 
fear  was  groundless.  There  was  no  other  serious  opposition 
and  the  bill  passed  the  House  on  the  twenty-eighth  of 
April,  1870.  It  passed  the  Senate  on  the  sixteenth  of  June, 
1870  with  practically  no  opposition. 

Originally  the  establishment  of  a  legal  department  as  a 
part  of  the  Government  machinery  was  long  opposed  be- 
cause of  the  apprehension  that  it  might  neutralize  its  effect- 
iveness by  the  indiscriminate  giving  of  legal  advice  to 
private  persons.  To  avoid  entanglements  of  this  sort  the 
duties  of  the  attorney-general  were  strictly  limited  to  the 
service  of  the  president  and  the  heads  of  the  executive  de- 
partments* Because  of  this  limitation  the  attorney-general 
has  consistently  declined  to  give  any  opinion  whatever  either 
with  respect  to  the  constitutionality  of  a  law  or  its  construe- 
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tion  tor  the  benefit  of  others  than  the  officials  designated. 
He  is  the  source  of  information  for  those  officials  not  only 
on  the  construction  of  legislation  and  the  principles  of  law 
but  also  is  he  required  to  pass,  within  the  confines,  of  course, 
of  his  proper  activity,  on  the  form  and  purport  of  proposed 
legislation  which  the  president  has  recommended  or  may 
intend  to  recommend.  It  is  the  understanding  that  the 
executive  is  supposedly  ignorant  of  legislation  imtil  it  has 
been  presented  to  him  in  accordance  with  the  vote  of  Con* 
gress;  nevertheless  the  views  of  the  president  are  often  made 
known  in  various  ways; — ^in  the  form  of  bills  presented  by  a 
representative  in  Congress  who  shares  the  views  of  the 
White  House;  in  the  form  of  amendments  to  bills  or  in  an 
informal  presentation  or  intimation  of  the  presidential  con* 
victions  to  congressmen  engaged  in  the  preparation  of  legis* 
lation.  The  president  also  consults  his  attorney-general 
with  respect  to  the  form  of  laws  which  have  passed  the  House 
and  Senate  and  are  presented  for  his  signature;  also  with 
respect  to  proposed  changes  as  to  judicial  procedure,  juris- 
diction or  the  effect  on  the  general  policy  of  the  Government. 
Except  in  matters  requiring  a  construction  of  constitutional 
provisions,  the  attorney-general  is  not  required  to  give  a 
personal  opinion  in  every  case.  A  subordinate  may  do  it  for 
him  subject  to  his  concurrence  in  the  opinion  as  expressed. 
In  the  matter  of  practice  in  the  executive  departments  the 
opinion  of  the  attorney-general  prevails,  unless  overruled  in 
court. 

Beyond  advising  the  president  with  respect  to  legislation 
the  attorney-general  exercises  no  function  having  a  bearing 
on  the  perfecting  or  criticism  of  bills  pending  in  Congress. 
Bills  which  relate  to  the  afiFairs  of  the  Department  of  Justice 
or  to  changes  in  judicial  procedure  of  the  Federal  courts  are 
sent  by  committees  in  Congress  to  him  for  consideration  and 
report.  These  references,  however,  are  not  different  in  effect 
from  the  usual  administrative  references  to  the  heads  of 
other  departments. 

The  attorney-general  is  the  Government  prosecutor.  He 
has  general  supervision  of  all  suits  at  law  in  which  the  United 
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States  is.  a  party.  He  conducts  the  argument  in  court  on 
behalf  of  the  Government  either  in  person  or  through  his 
assistants.  He  rarely  appears  in  any  court  other  than  the 
United  States  Supreme  Court,  though  in  theory  of  course  he 
represents  the  Government  in  all  Federal  courts  through 
the  proxy  of  the  Federal  attorney  in  each  district. 

As  mentor  to  the  heads  of  departments  the  attorney- 
general  is  required  to  advise  on  questions  of  law  affecting  the 
affairs  of  a  department  and  to  furnish  legal  assistance  in 
the  examination  of  witnesses.  He  provides  the  War  and 
Navy  Departments  with  facilities  for  determining  issues  in 
civil  law.  He  nominates  special  counsel  to  appear  for  the 
Government  before  the  Board  of  General  Appraisers.  He 
gives  written  opinions  on  the  validity  of  titles  to  lands  which 
may  be  purchased  by,  or  granted  to,  the  United  States.  He 
causes  to  be  published  annually  a  volume  containing  such 
of  his  own  and  of  his  subordinates'  opinions  as  he  may  re- 
gard as  important.  He  makes  annual  reports  to  Congress 
relative  to  the  business  of  his  department; — ^the  sums  of 
money  expended  to  defray  the  expenses  of  the  United  States 
Courts;  the  statistics  of  crimes  committed  against  the  laws 
of  the  United  States;  the  number  of  causes  settled  and  pend- 
ing during  the  year;  and  the  number  and  names  of  special 
counsel  retained  and  the  roster  of  assistant  district  attorneys. 
He  countersigns  all  commissions  of  officers  under  his  direc- 
tion and  in  the  judiciary  service;  he  signs  requisitions  on  the 
Treasury  for  moneys  to  be  paid  on  accounts  or  advanced. 
He  designates  the  disbursing  officer  for  his  department  and 
has  numerous  other  duties  appertaining  to  an  executive 
head.  His  department  has  charge  of  all  pardon  cases  and 
the  records  are  kept  under  his  direction  since  he  represents 
the  president  in  such  cases. 

The  attorney-general,  whose  annual  salary  is  now  $12,000, 
was  one  of  the  four  original  cabinet  officers  of  President 
Washington,  though  of  course  there  was  then  (1789)  no 
Department  of  Justice.  The  other  cabinet  officers  of  the 
first  president  were  the  heads  of  the  State,  Treasury  and 
War  Departments.    In  President  John  Adams'  administra* 
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tion  a  Secretary  of  the  Navy  was  added ;  in  1829  a  Postmaster- 
General;  in  1849  a  Secretary  of  the  Interior;  in  1888  a 
Secretary  of  Agriculture  and  in  1903  a  Secretary  of  Com- 
merce and  Labor.  The  office  itself  was  created  by  the 
Federal  Judiciary  Act  of  September,  1789,  where  in  Sec- 
tion 35  we  find  in  quaint  phrasing:  ''And  be  it  further 
enacted,  that  in  all  the  courts  of  the  United  States  the  par- 
ties may  plead  and  manage  their  own  causes  personally  or 
by  the  assistance  of  such  counsel  or  attorneys  at  law  as  the 
rules  of  said  courts  respectively  shall  be  permitted  to  manage 
and  conduct  causes  therein.  And  there  shall  be  appointed 
in  each  district,  a  meet  person,  learned  in  the  law,  to  act  as 
attorney  for  the  United  States  in  such  district,  who  shall  be 
sworn  or  affirmed,  to  the  faithful  execution  of  his  office, 
whose  duty  it  shall  be  to  prosecute,  in  such  district,  all  de- 
linquents, for  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States,  and  all  civil  actions  in  which 
the  United  States  shall  be  concerned,  except  before  the  Su- 
preme Court,  in  the  district  in  which  that  court  shall  be 
holden.  And  he  shall  receive  as  compensation  for  his  serv- 
ices such  fees  as  shall  be  taxed  therefor  in  the  respective 
courts  before  which  the  suits  or  prosecutions  shall  be?  And 
there  shall  also  be  appointed  a  meet  person,  learned  in  the 
law,  to  act  as  attorney-general  for  the  United  States,  who 
shall  be  sworn  or  affirmed  to  a  faithful  execution  of  his  office  : 
whose  duty  it  shall  be  to  prosecute  and  conduct  all  suits  in 
the  Supreme  Court,  in  which  the  United  States  shall  be 
concerned,  and  to  give  his  advice  and  opinion  upon  questions 
of  law,  when  required  by  the  president  of  the  United  States, 
or  when  requested  by  the  heads  of  any  of  the  departments 
touching  any  matters  that  may  concern  their  departments, 
and  shall  receive  such  compensation  for  his  services  as  shall, 
by  law,  be  provided." 

There  have  been  (1912)  forty-seven  incumbents  of  this 
office.  Edmund  Randolph  of  Virginia  was  the  first.  Among 
his  successors,  who  later  became  noted,  were  Roger  B.  Taney, 
subsequently  chief  justice  of  the  Supreme  Court;  General 
Benjamin  F»  Butler;  Nathan  Clifford  and  William  H.  Moody, 


170  Federal  Courts  and  Practice 

both  of  whom  were  later  associate  justices  of  the  Suppone 
Court;  Edwin  M.  Stanton,  lincohi's  famous  Secretary  of 
War;  William  M.  Evarts,  United  States  Senator  from  the 
State  of  New  York,  and  Philander  G.  Knox,  President 
Taft's  Secretary  of  State.  President  Taft's  father,  Judge 
Alphonso  Taft,  also  held  the  office.  All  the  attorneys- 
general  have  been  men  of  high  eminence  in  the  legal 
profession  notwithstanding  that  politics  has  entered  largely 
into  their  appointment. 

SOlilCITOR  GENERAL 

This  official  ranks  second  in  the  Department  of  Justice 
and  may  be  described  as  the  first  assistant  to  the  attorney- 
general  though  there  is  an  official  who  bears  that  title  in  the 
department.  In  case  of  absence  or  incapacity  of  the 
attorney-general,  the  solicitor  general,  by  virtue  of  his  of- 
fice, becomes  the  acting  chief.  His  principal  duties  con- 
sist in  the  preparation  of  cases  which  reach  the  Supreme 
Court.  He  usually  argues  such  cases  before  that  tribunal 
though  the  attorney-general  customarily  appears  in  person 
when  ^constitutional  questions  are  at  issue.  The  work  of 
the  solicitor  general  more  specifically  has  to  do  with  cases 
before  the  Court  of  Claims  originally  and  before  the  Supreme 
Court  on  appeal.  The  appointment  is  made  by  the  president, 
by  and  wiUi  the  consent  of  the  Senate.  The  salary  is  $7,500 
a  year. 

The  office  of  solicitor  general  is  one  of  great  importance 
and  but  little  understood.  The  title  is  at  best  ambiguous. 
While  the  attorney-general  is  nominally  the  head  of  the 
Department  of  Justice,  his  duties  still  lie  in  their  original 
significance  as  advisory  counsel  to  the  president.  The 
solicitor  general  on  the  other  hand  may  be  said  to  supervise 
the  administrative  work  of  the  department  and  in  that 
sense  is  the  active  head.  His  contact  with  the  President, 
personally,  is  slight.  The  creation  of  the  office  was  coincident 
with  the  creation  of  the  department,  the  bill  being  in- 
troduced by  Congressman  Jenckes  of  Rhode  Island  in  1870, 
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The  section  relative  to  the  solicitor  general  reads  as  fol-* 
lows: 

And  be  it  further  enacted,  That  there  shall  be  m  said  Depaitme&t  aa 
officer  learned  in  tiie  law,  to  assist  the  Attoni^'<)kmeral  in  the  peifb]^^ 
of  his  duties,  to  be  called  the  Solicitor-Qeneral,  and  who,  in  eaap  of  a  va- 
cancy in  the  <^ce  of  Attoiney-£lai<^ral,  or  in  his  ithaence  or  disability, 
shall  have  liie  power  to  exercise  all  the  duties  of  that  office.  There  shall 
also  be  continued  in  said  Department  the  two  other  officers,  learned  in  the 
law,  called  the  Assistants  of  the  Attorney-General  and  Solicitor^General 
in  the  performance  of  their  duties  as  now  required  by  law. 

The  administrative  work  of  the  Department  of  Justice 
includes  the  appointment  and  supervision  of  United  States 
attorneys  and  marshals,  and  the  supervision  over  the  ac- 
counts of  the  court  clerks  who,  though  appointed  by  the 
Federal  judges,  are  required  to  keep  their  books  and  accounts 
under  the  direction  of  the  department.  Should  the  exami- 
ners find  any  case  of  negligence  or  misconduct  on  the  part 
of  the  clerks,  the  department  certifies  reports  to  that  effect 
to  the  judges  for  appropriate  action.  In  the  appointment 
of  district  attorneys,  marshals  and  even  the  judges,  applica- 
tions and  endorsements  are  received  by  the  appointment 
cla'k  who  issues  the  conunissions  when  the  appointments 
are  made  by  the  president.  This  clerk  also  keeps  the  ap- 
pointment records  of  all  the  d^artmental  employees.  The 
Department  likewise  audits  the  accounts  of  the  district 
attorneys  and  marshals.  The  Division  of  Accounts,  con- 
sisting of  a  force  of  examiners  under  the  direction  of  a  chi^ 
examiner,  has  charge  of  this  work. 

Complaints  are  first  inquired  into  by  the  officers  of  the 
department  which  they  concern  and  if  the  violations  are 
found  to  be  serious,  the  facts  of  the  case  are  submitted  to  the 
Department  of  Justice  for  prosecution.  In  land  frauds  the 
Interior  Department  makes  the  preliminary  investigations, 
and  violations  of  the  Drug  and  Food  Law  and  the  laws  rela- 
tive to  cattle  come  within  the  jurisdiction  of  the  Department 
of  Agriculture.  Similar  statutory  regulations  are  attended 
to  by  other  departments.  The  enforcement  of  the  Natiu'ali- 
zation  law,  was  until  recently  the  only  exception  to  the 
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general  rule.  This  was  because  the  Department  of  Com- 
merce and  Labor  had  no  means  for  carrying  on  such  inves- 
tigations. 

No  land  can  be  acquired  by  the  United  States  until  the 
title  has  been  examined  and  passed  upon  by  the  examiner 
of  titles  who  is  the  direct  representative  of  the  attorney- 
general.  An  expert  knowledge  of  the  land  laws,  it  is  needless 
to  say,  is  requisite  for  this  official  to  possess.  The  Depart- 
ment is  furnished  with  the  title  deeds  of  any  land  which  may 
be  regarded  as  desirable  or  necessary  for  the  Government 
to  acquire.  The  attorney-general,  through  his  title  examiner, 
investigates  and  reports,  and  if  the  deeds  are  declared  valid 
the  property  may  be  purchased  under  the  terms  of  an  enact- 
ment in  force  for  that  purpose. 

The  various  executive  departments  of  the  Government, 
when  bringmg  proceedings  to  enforce  the  laws,  refer  the 
details  to  the  proper  bureaus  and  offices  of  the  Department 
of  Justice.  Except  wherein  expressly  provided  by  law  none 
of  the  executive  departments  exercise  any  control  over  the 
attorney-general,  and  any  contemplated  legal  proceedings 
must  be  submitted  to  him  and  he  in  turn  refers  them  to  the 
proper  district  attorney  for  prosecution  or  for  further  inves- 
tigation concerning  the  advisability  of  prosecution.  Not  all 
cases,  however,  are  referred  to  the  district  attomesrs.  In 
many  instances,  especially  in  trust  prosecutions,  special 
assistant  attorneys-general  who  possess  expert  knowledge 
both  of  corporation  management  and  the  provisions  and 
scope  of  the  Sherman  Anti-trust  Law,  are  appointed.  Such 
officials  have  full  charge  of  the  litigation.  This  was  done  in 
the  Standard  Oil,  American  Tobacco  and  American  Sugar  Re- 
fining cases.  The  remuneration  for  services  of  this  kind  is 
fixed  by  the  attorney-general,  and  usually  at  such  a  figure 
as  to  prove  attractive  to  the  best  available  legal  talent. 

The  attorney  in  charge  of  pardons  keeps  the  records  of 
all  prisoners  freed  by  the  president.  He  also  has  charge  of 
the  correspondence  and  prepares  briefs  as  well  as  the  war- 
rants for  the  president's  signature  which  are  countersigned 
by  the  attorney-general. 
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The  solicitor  of  Internal  Revenue  advises  the  commissioner 
of  Internal  Revenue  in  all  matters  relating  to  the  internal 
revenue  laws.  He  exercises  general  supervision  over  all 
proceedings  in  court  brought  to  recover  penalties^  forfeitures 
and  taxes  under  those  laws. 

ASSISTANTS  IN  THE  ATTORNBY-GENERAL's  OFFICE 

The  assistant  to  the  attorney-general  is  the  official  desig- 
nation of  the  officer  who  ranks  third  in  the  Department  of 
Justice.  He  acts  as  attorney-general  in  the  absence  or 
disability  of  both  the  chief  of  the  Department  and  the 
solicitor  general.  His  duties  are  general  in  the  administra- 
tive and  legal  phases  of  the  work.  His  especial  function 
has  come  to  be  that  connected  with  the  enforcement  of  the 
Sherman  Anti-Trust  Law  and  the  Interstate  Commerce  Act 
which  relate  to  monopolies,  combinations  and  all  offences 
in  restraint  of  interstate  and  foreign  trade  and  commerce. 
Congress  has  appropriated  a  standing  fund  approximating 
$250,000  annually  to  meet  disbursements  in  pursuance  of 
the  enforcement  of  the  Sherman  Law.  This  act  is  a  criminal 
statute  and  those  who  violate  it  are  guilty  of  a  misdemeanor 
and  are  subject  to  a  fine  not  exceeding  $5,000  or  imprison- 
ment for  a  period  not  exceeding  a  year  or  both.  It  is  one 
of  the  duties  of  this  assistant  to  supervise  the  disbursement 
of  the  fund  referred  to.  As  a  result  of  great  activity  in 
recent  years  in  the  prosecution  of  offenders  against  the 
Sherman  Law  this  work  of  the  assistant  attorney-general 
has  reached  large  proportions  and  has  necessitated  the 
employment  of  a  corps  of  investigators,  special  attorneys, 
agents,  etc.,  who  are  subject  to  his  directions. 

The  assistant  to  the  attorney-general  is  appointed  by  the 
president,  by  and  with  the  consent  of  the  Senate,  and  re- 
ceives an  annual  salary  of  $7,000. 

Next  in  rank  are  the  assistant  attorneys-general  which 
number  mne  in  all.  Three  of  these  are  assigned  to  the  de- 
partment proper.  One  of  them  has  charge  of  customs  cases; 
another  attends  to  internal  revenue  and  naturalization 
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mattas,  and  the  third  looks  af ta:  affaiis  oi  tbe  territories 
and  insular  possessions  tibat  require  (xxisideratioii  by  the 
Departmait  of  Justice.  Miscellaneous  mattes  are  also 
r^erred  to  them. 

The  assistant  attorney-general  assigned  to  protect  the 
Government  interests  before  the  Court  of  Claims  has  under 
his  charge  a  semi-independent  force  which  consists  of  a 
number  of  assistant  attorneys  whose  duties  include  the 
prqiaration  of  arguments  in  cases  before  the  Court  of  Claims^ 
and  the  taking  of  testimony  in  the  field.  When  appeals  are 
taken  the  briefs  to  be  submitted  to  the  Supreme  Court  we 
prepared  by  the  assistant  attorney-general  chosen  f  cht  tbe 
defence  of  suits  before  the  Court  of  Claims.  Cases  are 
argued  by  him  in  the  highest  court;  either  with  the  attorney- 
general  or  alone. 

Claims  based  upon  depredations  committed  by  Indians 
after  breaking  from  Federal  control  on  reservations,  when 
presented  to  the  Court  of  Claims,  are  attended  to  by  another 
assistant  attorney-general. 

The  defence  of  claims  growing  out  of  the  Spanish-American 
War,  before  the  Spanish  Treaty  Claims  Commission,  is  in 
charge  of  still  another  assistant  attorney-general.  He  has 
a  force  of  assistant  attorneys  under  him  engaged  in  the 
taking  of  testimony  in  Cuba. 

The  assistant  attorney  for  the  Interior  Department  ad- 
vises the  secretary  and  assistant  secretaries  upon  all  qu«- 
tions  of  law  arising  in  departmental  administration.  Ap- 
peals from  the  General  Land  Office  are  sent  to  him  and  he 
prepares  cases  for  the  final  action  of  the  head  of  the  depait- 
ment. 

The  name  of  the  assistant  attorney-general  for  the  Post- 
office  Department,  an  appointee  of  the  postmaster-general, 
is  carried  on  the  list  of  the  Department  of  Justice,  althou^ 
his  duties  are  almost  exclusively  performed  imder  the  direo* 
tion  of  the  head  of  the  Post-office  Department,  and  all  his  J 

subordinates  belong  to  that  department.  He  gives  opinions 
on  legal  questions  not  only  to  the  postmaster-general,  and 
his  assistant,  but  to  supmntendents,  chiefs  of  divisions  and 
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bupeauS;  and  to  postmasters  throughout  the  country.  He 
has  the  consideration  of  proposed  compromises  of  liabilities, 
remission  of  fines,  penalties  and  forfeitures  which  may  be 
edified  to  him  by  the  auditor  of  the  Post-ofiice  Depart- 
ment. He  prepares  and  sanctions  allowances  to  post- 
masters for  losses  by  fire  and  by  burglary,  and  all  claims  for 
rewards  for  the  apprehension  and  conviction  of  offenders 
against  the  postal  laws.  The  arrest  and  conviction  of  post- 
office  burglars,  mail  robbers,  etc.,  come  under  his  jurisdiction 
as  well  as  recommendations  relative  to  pardons  of  offenders 
against  the  postal  laws.  He  has  charge  of  the  enforcement 
of  laws  prohibiting  the  use  of  the  mails  for  fraudulent  pur- 
poses, and  the  transmission  of  lottery  tickets  and  literature 
concerning  lotteries  and  gift  enterprises.  Evidence  as  to  the 
fraudulent  nature  of  advertisements  and  of  the  transmission 
of  other  mail  matter,  designed  to  defraud  subscribers  and 
investors,  when  presented  to  the  assistant  attorney-general 
for  the  Post-office  Department,  result  in  his  taking  steps  for 
the  issuance  of  a  fraud  order.  Such  an  order  has  the  effect 
of  preventing  the  delivery  of  mail  to  the  persons  or  company 
or  concern  affected  by  it  and  when  possible  letters  to  de- 
ceived investors  are  returned  to  the  senders.  He  has  also 
general  charge  of  the  results  of  investigations  made  by  Post- 
office  inspectors  relative  to  offences  against  the  postal  laws 
when  cases  of  that  sort  are  about  to  be  certified  to  United 
States  attorneys  for  prosecution.  In  a  supervisory  way  at 
important  trials  he  represents  the  interests  of  the  Post-office 
Department  and  sees  to  it  that  the  prosecution  is  expedited 
to  a  satisfactory  determination. 

In  addition  to  the  assistant  attome3rs  under  the  two 
attorneys-general  having  charge  of  matters  before  the  Court 
of  Claims  the  Department  of  Justice  has  a  staff  of  similar 
attorneys  who  act  as  assistants  to  the  regular  assistant 
attorneys-general.  They  make  preliminary  examinations  of 
law  questions  and  prepare  material  for  opinions  and  other 
legal  work  of  the  department. 

Assistant  attorneys-general  are  appointed  by  the  presi- 
dent by  and  with  the  consent  of  the  Senate,  and  their  pay 
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is  $5,000  per  annum.     The  assistant  attorneys,  are  ap- 
pointees of  the  attorney-general. 

BUREATT  OF  INVESTIGATION  OF  THE  DEPARTMENT  OF  JUSTICE 

In  the  summer  of  1908,  the  first  active  steps  were  taken 
toward  the  organization  of  a  comprehensive  investigation 
service  within  the  Department  of  Justice,  for  the  purpose  of 
collecting  evidence  for  the  use  of  the  Government  in  cases 
pending  or  about  to  be  commenced  in  the  Federal  courts,^ 
and  also  for  making  such  other  examinations  and  investiga- 
tions as  the  business  of  the  Department  may  require.  In 
1906  the  question  of  organizing  a  service  of  this  nature  was 
considered  seriously  by  the  Department  but  nothing  was 
done  until  after  the  passage  of  the  sundry  civil  act  of  May  27, 
1908.  This  act  prohibited  the  continuation  of  the  practice  of 
borrowing  secret  service  men  from  the  Treasury  Department 
to  do  the  special  work  required  by  the  Department  of  Justice. 
It  had  formerly  been  the  practice  of  the  latter  Department 
to  borrow  from  ten  to  twenty  men  from  the  comptroller  of 
the  Currency  as  the  occasion  required  for  the  purpose  of  col- 
lecting evidence  in  cases  involving  violations  of  the  national 
banking  laws.  These  men  were  paid  from  $15  to  $25  per  day 
and  their  expenses  of  travel  and  subsistence.  For  the  purpose 
of  collecting  evidence  for  use  in  various  cases  pending  or  about 
to  begin  in  the  Federal  courts,  from  two  to  twenty  men 
were  borrowed  from  the  secret  service  division  of  the  Treas- 
ury Department.  These  men  were  paid  from  $3  to  $6  per 
day  and  a  per  diem  of  $4  in  lieu  of  subsistence  in  addition  to 
travelling  expenses.  For  the  investigation  of  naturalization 
cases  the  department  employed  about  fifty  men  who  were 
paid  from  $900  to  $2500  per  annum  and  expenses.  In  the 
investigation  of  peonage  and  land  fraud  cases  thirteen  men 
were  permanently  employed  who  received  from  $3  to  $5  per 
day  with  expenses.  In  addition,  twelve  examiners  were 
employed  permanently  drawing  salaries  of  from  $1,800  to 
$2,500  per  annum  with  travelling  and  subsistence  expenses 

>  See  Report  of  U.  S.  Attorney-General  for  1909. 
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whose  duty  it  was  to  investigate  the  official  acts,  records, 
accounts,  etc.,  of  United  States  attorneys,  marshals,  clerks 
of  courts  and  connnissioners.  Before  July  1, 1908,  there  was 
no  general  organization  or  systematic  co-operation  between 
all  these  different  forces,  nor,  except  in  the  case  of  the  ex- 
aminers, was  there  any  convenient  record  at  the  Depart- 
ment showing  the  nature,  extent  or  cost  of  the  work  per- 
formed by  the  enumerated  forces. 

For  the  purpose  of  systematizing  the  investigation  work 
of  the  department,  nine  men  formerly  employed  in  the 
secret  service  division  of  the  Treasury  Department  were 
appointed  on  the  first  of  July,  1908,  special  agents  of  the 
Department  of  Justice.  To  this  force  were  added  the  thir- 
teen permanent  land-fraud  and  peonage  investigators  and 
the  twelve  examiners  referred  to  above,  and  the  whole  con- 
stituted what  has  since  been  known  as  the  Bureau  of  In- 
vestigation of  the  Department  of  Justice.  The  force  of  this 
bureau  has  been  increased  from  time  to  time  since,  as  the 
work  has  increased.  A  small  force  of  bank  accountants  to 
investigate  criminal  violations  of  the  national  banking  laws 
has  also  since  been  added. 

"As  a  result  of  the  changes  above  set  forth,"  said  Attorney- 
General  Wickersham  in  his  1909  report,  "all  the  investiga- 
tion work  of  the  department,  which  was  formerly  performed 
by  the  various  forces  of  men  above  mentioned  (with  the 
exception  of  the  naturalization  work,  which  is  now  under 
the  Department  of  Commerce  and  Labor,  and  of  a  few  cases 
in  which  it  is  still  necessary  to  employ  bank  examiners  for 
brief  periods,  owing  to  the  fact  that  the  force  of  bank  ac- 
countants is  not  as  yet  entirely  complete)  is  now  performed 
by  persons  connected  with  the  bureau  of  investigation,  and 
the  department  has  secured  the  services  of  a  thoroughly 
organized  and  generally  efficient  force  of  investigators  at  a 
minimum  cost,  and  has  available  for  reference  at  all  times 
convenient,  complete  and  permanent  records,  showing  the 
natiu*e,  extent  and  result  or  status,  and  the  cost  of  all  such 
investigations." 

The  investigating  work  of  this  bureau  comprehends  the 
12 
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whole  eoontoy.  It  is  particularly  important  in  the  big 
financial  and  commercial  centres  where  local  bureaus  have 
been  established.  In  New  York  City  alone  a  force  ranging 
from  half  a  dozen  to  ten  men  is  permanently  employed.  The 
Work  is  both  ext^isive  and  varied,  and  embraces  mail  fraud, 
peonage,  land-fraud,  labor  conspiracy,  white  slave  and  other 


,  .♦ 


CHAPTER  XII 

INTEBSTATE  COMMERCE   COMMISSION 

The  Interstate  Commerce  Commission  was  created  by 
Congress  in  the  Act  to  Regulate  Commerce  approved  on 
the  fourth  of  February,  1887.  It  is  composed  of  seven  com- 
missioners appointed  by  the  president  with  the  approval  of 
the  Senate  at  an  annual  salary  of  SIO^OOO  each.  Their 
terms  of  office  were  originally  for  two,  three,  four,  five  and 
six  years  dating  from  the  first  of  January,  1887,  but  the 
terms  of  their  successors  were  later  made  sdx  years  for  each, 
and  later  still,  seven  years.  Any  commissioner  may  be  re- 
moved by  the  president  for  inefficiency,  neglect  of  duty  or 
malfeasance  in  office.  No  person  in  the  employ  of  or  holding 
any  official  rdation  to  a  common  carrier  coming  within  the 
I^rovisions  of  the  act,  or  owning  any  stock  or  bonds  of  such 
common  carrier,  or  otherwise  pecuniarily  interested,  is 
eligible  to  the  office  of  commissioner.  The  commissioners 
cannot  engage  in  any  other  employment,  business  or  voca- 
tion while  in  office,  and  no  more  than  four  of  them  can  be 
appointed  from  the  same  political  party. 

The  commission  is  a  body  corporate  with  power  to  sue 
and  be  sued.  It  has  no  judicial  powers  and  is  not  a  court, 
though  it  exercises  quasi-judicial  functions.  Its  functions 
are,  however,  more  properly  those  of  referees  or  special  com- 
missioners, and  its  duty  is  to  enforce  the  provisions  of  the 
Act  to  Regulate  Commerce  as  amended  and  to  investigate 
abuses  and  to  call  upon  the  courts  to  suppress  them  when- 
ever necessary.  Section  12  of  the  act  defines  the  scope  and 
method  of  procedure  of  the  commission  as  follows: 

Thftt  the  CommisBion  hereby  created  shall  have  authority  to  inqum 
into  the  management  of  the  busineas  of  all  eommoa  carriers  subjeet  to  the 
provisions  of  the  act,  and  shall  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and  shall  have  the  right  to  obtain 
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from  such  common  carriers  full  and  complete  information  necefisary  td 
enable  the  Commission  to  perform  the  duties  and  carry  out  the  objects  for 
which  it  was  created;  and  the  Commission  is  hereby  authorized  and  re- 
quired to  execute  and  enforce  the  provisions  of  this  act;  and,  upon  the  re- 
quest of  the  Commission,  it  shall  be  the  duty  of  any  district  attorney  of 
the  United  States  to  whom  the  Commission  may  apply  to  institute  in  the 
proper  court  and  to  prosecute  under  the  direction  of  the  Attorney-General 
of  the  United  States  all  necessary  proceedings  for  the  enforcement  of  the 
provisions  of  this  act  and  for  the  punishment  of  all  violations  thereof,  and 
the  costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States. 

And  for  the  purposes  of  this  act  the  Commission  shall  have  power  to 
require,  by  subpoena,  the  attendance  and  testimony  of  ^ritnesses  and  the 
production  of  all  books,  papers,  tariffs,  contracts,  agreements  and  docu* 
ments  relating  to  any  matter  under  investigation.  Such  attendance  of 
witnesses,  and  the  production  of  such  documentary  evidence,  may  be 
required  from  any  place  in  the  United  States,  at  any  designated  place  of 
hearing.  And  in  case  of  disobedience  to  a  subpoena  the  Commission,  or 
any  party  to  a  proceeding  before  the  Commission,  may  invoke  the  aid  of 
any  court  of  the  United  States  in  requiring  the  attendance  and  testi- 
mony of  \ritnesses  and  the  production  of  books,  papers,  and  documents 
under  the  provisions  of  this  section.  And  any  of  the  circuit  courts  (now 
district)  of  the  United  States  witliin  the  jurisdiction  of  which  such  inquiry 
is  carried  on,  may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena  issued 
to  any  common  carrier  subject  to  the  provisions  of  this  act,  or  other  per- 
son, issue  an  order  requiring  such  common  carrier  or  other  person  to  ap- 
pear before  said  Commissioner  (and  produce  books  and  papers  if  so 
ordered)  and  give  evidence  touching  the  matter  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by  such  court  aa 
a  contempt  thereof.  The  claim  that  any  such  testimony  or  evidence  may 
tend  to  criminate  the  person  giving  such  evidence  shall  not  excuse  such 
\ritnes8  from  testifying;  but  such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal  proceeding. 

The  testimony  of  any  witness  may  be  taken,  at  the  instance  of  a  party, 
in  any  proceeding  or  investigation  pending  before  the  Commission,  by 
deposition  at  any  time  after  a  cause  or  proceeding  is  at  issue  on  petition 
and  answer.  The  Commission  may  also  order  testimony  to  be  taken  by 
deposition  in  any  proceeding  or  investigation  pending  before  it,  at  any 
stage  of  such  proceeding  or  investigation.  Such  deposition  may  be  taken 
before  any  judge  of  any  court  of  the  United  States,  or  any  commissioner 
of  a  (circuit)  or  any  clerk  of  a  district  or  (circuit)  court,  or  any  chancellor, 
justice  or  judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate 
of  a  city,  judge  of  a  county  court,  or  court  of  common  pleas  of  any  of  the 
United  States,  or  any  notary  public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  nor  interested  in  the  event  of  the  proceeding  or  in- 
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vestigation.  Reasonable  notice  must  first  be  given  in  writing  by  the 
party  or  his  attorney  proposing  to  take  such  deposition  to  the  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest,  which  notice 
shall  state  the  name  of  the  witness  and  the  time  and  place  of  the  taking  of 
his  deposition.  Any  person  may  be  compelled  to  appear  and  depose,  and 
to  produce  documentary  evidence,  in  the  same  manner  as  ^ntnesses  may 
be  compelled  to  appear  and  testify  and  produce  documentary  evidence 
before  the  Commission  as  hereinbefore  provided.  Every  person  deposing 
as  herein  provided  shall  be  cautioned  and  sworn  (or  affirm,  if  he  so  request) 
to  testify  the  whole  truth,  and  shall  be  carefully  examined.  ...  If  a 
witness  whose  testimony  may  be  desired  to  be  taken  by  deposition  be  in  a 
foreign  country,  the  deposition  may  be  taken  before  an  officer  or  person 
designated  by  the  Commission,  or  agreed  upon  by  the  parties  by  stipula- 
tion in  writing  to  be  filed  with  the  Commission.  All  depositions  must  be 
promptly  filed  with  the  Conmiission. 

Complaints  may  be  carried  to  the  commission  by  any 
person,  firm,  corporation,  company  or  association,  any 
mercantile,  agriciiltm*al  or  manufacturing  society  or  organ- 
ization, or  any  body  politic  or  municipal  organization,  or 
any  common  carrier  who  may  have  knowledge  that  a  com- 
mon carrier  is  doing  or  omitting  to  do  what  is  prohibited  or 
what  is  required  by  the  act.  Complaints  are  made  in  the 
form  of  petition  stating  the  facts  briefly.  This  petition  or 
a  copy  is  sent  by  the  commission  to  the  common  carrier 
complained  of  which  is  called  upon  to  answer  vnthin  a  rea- 
sonable time  specified  by  the  commission.  If  the  common 
carrier  in  the  meantime  makes  reparation  for  the  alleged 
injury  it  is  at  once  relieved  from  liability  but  to  the  com- 
plainant only  for  the  particular  violation  of  law  complained 
of.  If  the  complaint  is  not  satisfied  vnthin  the  time  specified 
or  there  appears  to  be  reason  to  investigate  the  complaint 
the  commission  must  make  such  investigation.  An  investi- 
gation of  this  nature  includes  any  complaint  forwarded  by 
the  railroad  commissioner  of  any  State  or  Territory.  The 
Interstate  Commerce  Commission  does  not,  however,  have 
to  wait  for  a  motion  to  investigate.  It  may  investigate  on 
its  own  initiative,  and  make  and  enforce  any  order  in  a  case 
except  where;  money  payments  are  involved.  No  complaint 
can  be  dismissed  because  there  is  no  direct  damage  to  the 
complaining  party. 
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The  commission  makes  reports  of  all  its  investigations  in 
writing  including  its  decisions,  orders  and  requirements.  If 
damages  are  awarded,  these  reports  include  the  findings  of 
fact  in  which  the  award  is  made.  The  reports  are  published 
annually  for  general  distribution  and  ref ereaice. 

The  Commission  can  determine  and  prescribe  just  and 
reasonable  rates  and  classifications  to  be  observed  as  maxi- 
mum charges  collected  by  any  railroad,  telegraph  or  tele- 
phone company,  and  can  decide  what  rates  are  unjust, 
unreasonable  or  imjustly  discriminatory,  preferential  or  prej- 
udicial to  the  provisions  of  the  act.  The  orders  of  the  C!om- 
mission  are  not  effective  within  less  than  thirty  days  from 
their  issuance,  and  must  not  remain  in  force  more  than  two 
years.  The  apparent  purpose  of  this  provision  is  to  provide 
for  a  rehearing  based  on  changes  in  conditions  through  the 
lapse  of  time.  New  rates  or  schedules  may  be  investigated, 
and  must  not  be  put  in  effect  while  such  invest^ation  is 
pending.  The  burden  of  proof  as  to  the  reasonableness  of 
the  new  or  increased  rates  rests  on  the  common  carrier* 
Through  routes  and  joint  rates  and  classifications  may  be 
made  by  the  commission  whenever  the  carriers  have  failed 
to  make  them  for  themselves.  The  commission  cannot  act, 
however,  in  relation  to  street  railway  lines  which  do  not 
carry  freight  nor  in  relation  to  carriers  whose  transportations 
are  wholly  by  water. 

It  is  unlawful  for  any  person  to  give  or  receive  infonnatian 
relative  to  a  rival's  i^pments  provided  ^Hhat  nothing  in 
this  Act  shall  be  construed  to  prevent  the  giving  of  such 
information  in  response  to  any  legal  process  issued  under  the 
authority  of  any  state  or  Federal  ootni;,  or  to  any  ofi&cer  or 
agent  of  the  Government  of  the  United  States,  or  of  any 
State  or  Territory,''  etc.,  etc.  A  violation  of  this  provi^n 
is  a  misdemeanor  and  is  pxmishable  by  a  fine  not  exceeding 
11,000. 

In  regard  to  the  enforcement  of  its  orders  the  CommisBion 
may  apply  in  a  summary  way  to  the  United  States  District 
Court  for  the  district  in  which  the  offender  lives  or  does 
business,  for  a  hearing;  and  so  also  may  a  complainant 
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against  a  common  carrier  bring  suit  in  a  District  Court  to 
recover  damages  for  the  iatter's  failm^  to  obey  an  order  of  the 
Commission,  Such  actions  proceed  as  other  actions  except 
that  on  the  trial  the  findings  and  order  of  the  Commission  are 
Tprima  facie  evidence  of  the  facts  stated  in  them.  At  no 
stage  in  the  proceeding  is  the  petitioner  liable  for  costs  un- 
less they  accrue  on  appeal.  All  complaints  for  the  recovery 
of  damages  must  be  filed  with  the  Commission  within  two 
years  from  the  time  the  cause  of  action  accrues.  A  petition 
for  the  enforcement  of  an  order  for  the  payment  of  money 
must  be  filed  in  the  District  Court  or  state  court  within  a 
year  from  the  date  of  the  order.  Every  order  of  the  Com- 
mission is  served  upon  the  designated  agent  of  the  common 
carrier  concerned  in  the  City  of  Washington.  Every  distinct 
violation  of  an  ord^r  is  regarded  as  a  separate  ofifence,  and 
so  also  is  each  day's  violation  of  a  continued  offence  regarded 
as  separate.  For  each  offence  the  forfeiture  of  15,000  may 
be  exacted. 

The  enforcement  of  the  Connnission's  orders  other  than 
for  the  payment  of  money  lies  in  the  power  of  the  Commerce 
Court.  If  that  court,  after  a  hearing,  determines  that  the 
order  was  regularly  made  and  duly  served,  and  that  the 
carrier  has  disobeyed  it,  it  may  require  obedience  by  a  writ 
of  injunction  or  other  process,  mandatory  or  otherwise,  to 
restrain  the  carrier  and  its  agents.  The  proceedings  in  this 
connection  are  provided  for  as  follows : 

That  suits  to  enjoin,  set  aside,  annul  or  suspend  any  order  df  the 
Interstate  Commerce  Conmussion  shall  be  brought  in  the  commerce 
court  against  the  United  States.  The  pendency  of  such  suit  shall  not  of 
itself  stay  or  suspend  the  operation  of  the  order  of  the  Interstate  Com- 
merce Commission;  but  the  conmierce  court,  in  its  discretion,  may  restrain 
or  suspend,  in  whole  or  in  part,  the  operation  of  the  Conunission's  order 
pending  the  final  hearing  and  determination  of  the  suit.  No  order  or  in- 
junction so  restraining  or  suspending  an  order  of  the  Interstate  Com- 
merce Commission  shall  be  made  by  the  commerce  court  otherwise  than 
upon  notice  and  after  hearing,  except  that  in  cases  where  irreparable  dam- 
age would  otherwise  ^isi^e  to  the  petitioner,  said  eourt,  or  a  judge  thereof, 
may,  on  hearing,  after  not  less  than  three  days'  notice  to  the  Interstate 
Commerce  Commission  and  the  Attorney-General,  allow  a  temporary 
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stay  or  suspension  in  whole  or  in  part  of  the  operation  of  the  order  of  the 
Interstate  Conunerce  Commission  for  not  more  than  sixty  days  from  the 
date  of  the  order  of  such  court  or  judge,  pending  application  to  the  court 
for  its  order  or  injunction,  in  which  case  the  said  order  shall  contain  a 
specific  finding,  based  upon  evidence  submitted  to  the  judge  making  the 
order  and  identified  by  reference  thereto,  that  such  irreparable  dama^ 
would  result  to  the  petitioner  and  specifying  the  nature  of  the  damage. 
The  Court  may,  at  the  time  of  hearing  such  application,  upon  a  like  find- 
ing, continue  the  temporary  stay  or  suspension  in  whole  or  in  part  until  its 
decision  upon  the  application.^ 

The  principal  office  of  the  Commission  is  in  Washington 
where  its  general  sessions  are  held;  but  whenever  the  con- 
venience of  the  public  or  parties  is  involved,  or  expense 
and  delay  diminished,  the  Commission  is  authorized  to  hold 
special  sessions  in  any  part  of  the  country.  One  or  more  of 
the  commissioners  may  prosecute  a  special  inquiry  of  this 
nature. 

Judson  C.  Clements  of  Georgia  is  the  present  chairman  of 
the  Interstate  Commerce  Commission.  The  other  com- 
missioners are  Charles  A.  Prouty  of  Vermont,  Franklin  K. 
Lane  of  California,  James  S.  Harlan  of  Illinois,  Edgar  E. 
Clark  of  Iowa,  Charles  C.  McChord  of  Kentucky  and  Bal- 
thaser  H.  Meyer  of  Wisconsin. 

Originally  the  commission  had  only  five  members  at  an 
annual  salary  of  $7,500  each,  with  terms  of  six  years  after 
the  fiorst  appointments  had  expired.  It  was  then  merely  an 
investigating  body,  but  under  subsequent  amendments  it 
haa  become  largely  judicial  and  of  far  superior  importance 
to  any  sinnlar  organization  under  the  Federal  government. 
By  the  terms  of  the  Arbitration  Act  of  1898,  the  chairman 
of  the  Commission,  jointly  with  the  Commission  of  Labor, 
is  authorized  to  mediate  between  a  common  carrier  and  its 
employees  in  a  dispute  involving  the  terms  of  employment. 
Agreements  for  arbitration  of  disputes  are  filed  in  the  oJBSce 
of  the  Commission,  and  the  chairman  may  be  one  of  the 
Board  of  Arbitration. 

^  Section  3  of  the  Mann-Elkins  Act  (June  18,  1910). 


CHAPTER  XIII 

JTTBICIAL    OFFICEB8 — ^UNITED    STATES    COMMISSIONBBS — 

ATTOKNBYS — MABSHALS — CLEBES 

COBiMISSIONERS 

United  States  Commissioners  are  officers  of  the  Federal 
District  Court,  to  whom  are  committed  some  of  the  duties 
which  must  otherwise  be  performed  by  the  court  itself. 
Conmiissioners  are  appointed  to  facihtate  the  preliminary 
work  of  the  court  in  the  cases  involving  criminal  charges  in 
order  that  offenders  may  be  brought  speedily  to  justice.  The 
court,  in  the  press  of  business  already  before  it,  cannot  al- 
ways make  speedy  inquiry  into. cases  arising  from  day  to 
day,  hence  commissioners  are  appointed  to  assist. in  this  im- 
portant work.  Formerly  the  tenure  of  office  of  commissioners 
was  not  restricted  but  the  Legislative,  Executive  and  Judi- 
cial Appropriation  Act  of  May  28, 1896,  which  abolished  the 
offices  of  commissioners  appointed  by  the  Circuit  Courts 
made  the  term  four  years.  A  commissioner  is  not  a  Federal 
judge  within  the  constitutional  sense  nor  is  he  a  conomitting 
magistrate.  He  is  simply  an  officer  of  the  court  appointed  and 
removable  by  the  court.  No  marshal  or  deputy  marshal,  dis- 
trict attorney  or  assistant  district  attorney,  jury  commis- 
sioner, marshal's  clerk,  baihff,  crier,  juror,  janitor  of  any 
Government  building,  nor  any  civil  or  mUitary  employee  of 
the  Government,  or  clerk  or  employee  of  a  Federal  judge  may 
hold  or  exercise  the  duties  of  the  office  of  United  States  Com- 
missioner. A  clerk  may,  however,  hold  the  office  of  com- 
missioner as  it  was  decided  several  years  ago  ''that  the 
offices  of  clerk  and  commissioner  are  compatible  and  that 
a  person  who  holds  two  distinct  compatible  offices  may  re- 
ceive the  compensation  of  each."  *    A  clerk  may  not  act  as 

^  Legislative^  Executive  and  Judicial  Appropriation  Act  of  May  28,  1896, 
Chap.  252. 
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receiver  in  any  case  unless  a  special  reason  is  certified  to  by 
the  district  judge.  He  may,  however,  at  as  master  in  certain 
cases. 

A  commisffloner's  oompensation  consists  of  fees.  There  is 
no  salary.  The  accounts  are  rendered  to  the  United  States 
attcHTi^  far  the  particular  district,  duly  verified  by  oath,  by 
whom  they  am  submitted  for  i^iproval  in  open  court. 

Ck>mmissioners  are  required  to  keep  a  complete  record  of 
all  proceedings  before  them  in  criminal  cases.  In  the  event 
of  the  death  or  removal  of  a  commissions,  the  book  in  which 
his  record  has  been  kept  is  delivered  to  and  preserved  by  the 
clerk  of  the  District  Court. 

The  duties  of  a  commissions-  are  prescribed  by  law.  He 
may  issue  warrants  for  ofifences  against  the  United  States; 
cause  offenders  to  be  arrested  and  imprisoned,  or  bailed  for 
trial;  order  the  removal  of  offenders  to  other  districts;  and 
eictradition  to  other  countries;  hold  to  security  of  the  peace 
and  for  good  behavior;  carry  into  effect  the  award  or  arbi- 
tration or  decree  of  any  consul  of  any  foreign  nation;  sit  as 
judge  or  arbitrator  in  such  differences  as  may  arise  between 
the  captains  and  crews  of  vessels  belonging  to  the  nations 
whose  interests  are  committed  to  his  charge;  enforce  obedi* 
enoe  by  imprisonment  until  such  award,  arbitration  or  decree 
is  complied  with;  take  bail  and  affidavits  in  civil  causes;  dis- 
charge poor  convicts  imprisoned  for  non-payment  of  fines; 
take  oaths  and  acknowledgments;  institute  prosecutions  un- 
der the  laws  relating  to  crimes  against  the  elective  franchise 
and  civil  rights  of  citizens,  and  appoint  persons  to  execute 
warrants  thereunder;  issue  search  warrants  authorizing  in- 
ternal revenue  officers  to  search  premises  where  a  fraud  upon 
the  revenue  has  been  committed ;  issue  warrants  for  deserting 
foreign  seamen;  summon  masters  of  vessels  to  appear  before 
hun  and  showcause  why  process  should  not  issue  against  such 
vessels;  issue  warrants  for  and  examine  persons  charged  with 
being  fugitives  from  justice;  determine  the  status  of  Chinese 
persons  under  the  Exclusion  Acts;  take  depositions. 

The  office  of  commissioner  was  created  by  the  Act  of 
February  20, 1812.    The  duties  were  at  first  confined  to  the 
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taking  of  aoknowledgments  of  bail  and  affidavits.  Several 
subsequent  acts  enlarged  the  powers  materially^  and  at  one 
time  a  commissioner  was  made  an  examining  and  committing 
magistrate  in  Federal  criminal  offences  with  undivided  re- 
sponsibility and  not  subject  to  another's  ^ontrc^,  A  com- 
missioner cannot  punish  for  contempt. 

ATTORNBTS 

Each  judicial  district  in  the  United  States  has  a  United 
States  attorney  or  district  attorney  who  is  the  representative 
of  the  Attorney-Greneral  of  the  United  States  and,  as  such, 
is  coimsel  for  the  Government  in  all  suits  and  actions  in 
which  the  United  States  is  a  party.  This  official  is  appointed 
by  the  president  with  the  approval  of  the  Senate.  The  term 
of  office  is  four  years  though  the  incimibent  may  and  indeed 
is  expected  to  remain  beyond  the  four-year  limit  if  his  suc- 
cessor is  not  sooner  appointed.  There  is  no  constitutional 
provision  or  statutory  regulations  providing  for  the  removal 
of  a  district  attorney  before  his  term  shall  have  expired. 
Originally  there  was  some  doubt  that  a  district  attorney 
could  be  removed  except  by  impeachment  but  it  is  now 
generally  accepted  that  the  president  may  remove  in  his 
discretion.  In  case  of  a  vacancy  the  District  Court  for  the 
district  in  which  the  vacancy  occurs,  the  Supreme  Court 
of  a  Territory,  and  the  Supreme  Court  of  the  District  of 
Columbia  may  appoint  persons  to  exercise  the  duties  of  the 
office  within  their  respective  jurisdictions  until  an  appoint- 
ment is  made  by  the  president.  The  circuit  judge  of  a  circuit 
in  which  a  vacancy  in  the  same  office  exists  may  appoint  a 
district  attorney  pending  the  president's  action  in  the  matter. 
Each  district  attorney  is  required  to  reside  permanently 
within  the  district  for  which  he  is  appointed,  but  any  person 
may  be  appointed  for  any  district  provided  he  establishes  his 
permanent  residence  therein.  In  the  Southern  District  of 
New  York  (embracing  New  York  and  adjacent  counties 
but  not  Long  Island  or  Staten  Island)  the  district  attorney 
may  by  special  enactment  reside  within  twenty  miles  of  his 
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district.  The  salaries  of  the  district  attorneys  vary  in 
different  districts  from  $2000  in  Delaware  and  New  Hamp- 
shire to  $10,000  in  the  Southern  District  of  New  Yorit.^ 
Fees  and  various  extra  items  of  expenditure  and  special 
service  were  allowed  in  addition  to  salary.  All  this  was 
changed  by  the  Act  of  May  28,  1896,  and  later  affirmed  in 
all  cases  except  in  the  District  of  Columbia,  where  certain 
fees  are  still  allowed.* 

The  assistants  to  the  district  attorney  are  appointed  by  the 
attorney-general  but  the  former  may  appoint  special  as- 
sistants when  the  need  for  their  services  is  certified  by  the 
district  judge  to  the  attorney-general.  Such  clerical  assist- 
ance is  sought  only  when  extra  work  makes  it  necessary 
and  may  be  dispensed  with  a^  soon  as  the  need  is  past. 
The  attorney-general  regulates  the  compensation.  The 
munber  of  assistant  district  attorneys  is  limited  only  by  the 
needs  of  the  district  attorney,  and  the. salaries  depend  on 
ability,  experience  and  length  of  service. 

It  is  the  duty  of  a  district  attorney  to  prosecute  in  his 
district  all  delinquents  for  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  all  civil  actions 
in  which  the  United  States  is  concerned.  He  appears,  imless 
otherwise  instructed  by  the  Secretary  of  the  Treasury,  in 
behalf  of  defendants  in  all  suits  or  proceedings  pending  in 
his  district  against  collectors  or  other  revenue  officers  for 
any  act  done  by  them  or  for  the  recovery  of  money  exacted 
by  or  paid  to  such  officers,  and  by  them  paid  into  the  Treas- 
ury. It  is  not  the  duty  of  a  district  attorney  to  advise  or 
defend  boards  of  immigration.  According  to  various  court 
decisions  a  district  attomy  is  the  only  prosecutor  known  to 
the  law  in  a  Government  case  in  the  Federal  courts.  It  has 
been  held  by  the  courts  themselves  that  there  is  no  power 
conferred  on  them  by  statute  or  usage  to  recognize  a  suit, 
civil  or  criminal,  as  legally  before  them,  in  the  name  of  the 
United  States,  unless  it  is  instituted  and  prosecuted  by  a 
district  attorney  legally  appointed  and  commissioned.'    It 

^  Act  of  March  3,  1905. 

« Ibid.    » See  U.  S.  v.  Doughty  (1870),  7  Blatchf.  (U.  S.)  424,  25  Fed.  Cas, 
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has  also  been  held  that  it  is  good  ground  for  demurrer  that 
an  action  in  behalf  of  the  United  States  is  prosecuted  in 
the  name  of  an  attorney,  not  the  district  attorney  to 
whom  is  exclusively  confided  the  conduct  of  action  in 
which  the  Government  is  an  interested  party.  ^ 

UNITED  STATES  ATTORNEYS 

DUtrid  Name 

New  York,  Southern Henry  A.  Wise 

New  York,  Eastern William  J.  Youngs 

New  York,  Northern George  B.  Curtiss 

New  York,  Western John  Lord  O'Brien 

Alabama,  Northern Oliver  D.  Street 

Alabama,  Middle Warren  S.  Reese 

Alabama,  Southern William  H.  Armbrecht 

Alaska,  Division  1 John  RuBtgard 

Alaska,  Division  2 Bernard  S.  Rodey 

Alaska,  Division  3 George  R.  Walker 

Alaska,  Division  4 Jas.  J.  Grosley 

Arizona Joseph  E.  Morrison 

Arkansas,  Eastern WiUiam  G.  Whipple 

Arkansas,  Western John  I.  Worthington 

Califomia,  Northern Robert  T.  Devlin 

Califomia,  Southern Aloysius  J.  McCormick 

Colorado Thomas  Ward,  Jr. 

Connecticut John  T.  Robinson 

Delaware .  .John  P.  Nields 

District  of  Columbia Clarence  R.  Wilson 

Florida,  Northern Fred  C.  Cubberly 

Florida,  Southern John  M.  Cheney 

Georgia,  Northern .Farish  Carter  Tate 

Georgia,  Southern Marion  Erwin 

Hawaii .Robert  W.  Breckons 

Idaho Curg  H.  Lingenfelter 

Illinois,  Northern .James  H.  Wilkerson 

Illinois,  Eastern William  E.  Trautmann 

Illinois,  Southern William  A.  Northcott 

Indiana Charles  W.  Miller 

Iowa,  Northern Frederick  F.  Faville 

Iowa,  Southern Marcelius  L.  Temple 

Kansas Harry  J.  Bone 

Kentucky,  Eastern Edwin  P.  Morrow 

1  See  U.  S.  V.  Morris  (1822),  1  Paine  (U.  S.)  209,  26  Fed.  Gas.  (affirmed). 
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Didrid  Name 

Kentucky,  Wutem Geo.  Du  Relle 

Louisiamt,  Eastern Charlton  R.  Beattie 

Louisiana^  Western £.  H.  Randolph 

Maine Robert  T.  Whitehouae 

Maryland John  P.  HiU 

Massachusetts Asa  P.  French 

Michigan,  EasUm Frank  H.  Watson 

Michigan,  Western Arthur  J.  Tuttle 

Minnesota Charles  C,  Houpt 

Mississippi,  Northern William  D.  Fraaee 

Mississippi,  Savihem Robert  C.  Lee 

Missouri,  Eastern Charles  A,  Houts 

Missouri,  Western Leslie  J.  Lyons 

Montana James  W.  Freeman 

Nebraska .Francis  S.  Howell 

Nevada Samuel  Piatt 

New  Hampshire .Charles  W.  Hoitt 

New  Jersey James  B.  Vreeland 

New  Mexico David  J.  Leahy 

North  Carolina,  Eastern Herbert  F.  SeaweU 

North  Carolina,  Western Alfred  E.  Holton 

North  Dakota .Edward  Engerud 

Ohio,  Northern Ulysses  G.  Denman 

Ohio,  Southern Sherman  T.  McPhersoa 

Oklahoma,  Eastern .William  J.  Cregg 

Oklahoma,  Weskm John  Embry 

Oregon .John  McCourt 

Pennsylvania,  Eastern J.  Whitaker  ThompsoR 

Pennsylvania,  Middle Andrew  B.  Dunsmore 

Pennsylvania,  Western John  H.  Jordan 

Porto  Rico Byron  S.  Ambler 

Rhode  Island .Charles  A.  Wilson 

South  Carolina ....  .Ernest  F.  Cochran 

South  Dakota .Edward  E.  Wagner 

Tennessee,  EatUem James  B.  Cox 

Tennessee,  Middle Abram  M.  Tillman 

Tennessee,  Western Casey  Todd 

Texas,  Northern William  H.  Atwell 

Texas,  Sofuthem Lock  McDaniel 

Texas,  Eastern James  W.  Ownby 

Texas,  Western Charles  A.  Boynton 

Utah Hiram  E.  Booth 

Vermont Alexander  Dunnett 

Virginia,  Eastern Lunsford  L.  Lewis 
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Dieiriei  Name 

VizgLoia,  Western Barnes  Gillespie 

Washington,  Eastern Oscar  Cain 

Washington,  Western Elmer  Ely  Todd 

West  Virginia,  Northern H.  Roy  Waugh 

West  Vuginia,  Southern Haitdd  A.  Rita 

Wkconsin,  Eastffm. Guy  D.  GoflP 

Wisconsin,  Western George  H.  Gord<m 

Wyomiiig. . , Timothy  F.  Burke 

HABSHAL 

• 

A  United  States  marshal  is  appointed  by  the  president 
with  the  approval  of  the  Senate  for  each  Federal  judicial 
district.  The  term  is  four  years  unless  the  incumbent  is 
sooner  removed  by  the  president  or  a  successor  is  not  ap- 
pcHnted  immediately  after  the  expiration  of  the  term.  In 
the  latter  contingency  the  incimaJbent  is  expected  to  hold 
ofl&ee  until  a  successor  is  appointed.  In  case  of  a  vacancy  the 
same  provisions  for  temporary  appointm^its  have  been  made 
as  provided  in  the  case  of  a  vacancy  in  the  office  of  district 
attorney.  The  salary  varies  in  different  districts.  A  bond 
in  a  sum  not  exceeding  $40,000  must  be  given  by  a  marshal 
when  required  by  the  attorney-general.  The  attorney- 
general  fixes  the  amoimt  of  the  bond.  The  marshal  must 
reside  in  the  district  for  which  he  is  appointed,  exempt  in  the 
Southern  District  of  New  York  where  a  judicial  officer  may 
reside  within  twenty  miles  of  the  district. 

A  marshal  is  required  to  miake  semi-annual  written  returns 
of  all  the  fees  and  emoluments  of  his  office.  These  returns 
are  made  to  the  attorney-general.  Formerly  a  marshal  as 
well  as  district  attorney  was  entitled  to  retain  fees  for  cer- 
tain special  services  but  this  was  all  done  away  with  by  the 
Act  of  May  28, 1896,  and  a  full  salary  basis  substituted. 

A  marshal  may  appoint  a  chief  deputy  and  deputy  marshals 
who  are  removable  from  office  by  the  judge  at  the  district. 
A  deputy's  tenure  of  office  is  not  necessarily  affected  by  the 
removal  or  the  e:q)iration  of  the  term  of  the  marshal  The 
dqmty  marshals  receive  salaries  varying  from  $600  to  $2,750 
per  annum.    Special  deputy  marshals  may  be  appointed  by 
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the  marshal  for  the  serving  of  a  writ  by  the  deliverance  to 
him  of  a  blank  appointment  form  duly  signed.  Deputies  may 
also  be  appointed  to  attend  and  guard  a  Federal  judge  while 
in  court  and  while  travelling  from  one  district  to  another. 
There  are  no  assistant  deputy  marshals  nor  sub-deputies. 
One  or  more  deputies,  called  field  deputies,  may  likewise 
be  appointed.  They  are  not  subject  to  civil  service  require- 
ments. It  is  in  the  West  more  particularly  that  field  deputies 
are  found  necessary. 

A  marshal  is  in  .effect  the  police  officer  for  the  Federal 
Government  in  the  district  for  which  he  is  appointed.  He 
has  the  same  powers  in  executing  the  laws  of  the  United 
States  as  sheriffs  and  their  deputies  have  in  executing  the 
laws  of  the  State.  It  is  his  duty  to  arrest  persons  charged 
with  a  Federal  offence  and  to  assume  charge  of  all  persons 
convicted  of  such  an  offence  or  awaitmg  trial  without  bail  or 
held  in  any  other  sort  of  Federal  control.  It  is  a  marshal's 
duty  to  serve  warrants,  siunmonses  and  complaints;  to  carry 
out  all  orders  of  the  court,  and  to  serve  subpoenas  on  all  de- 
sired witnesses,  as  well  as  to  empanel  juries,  petit  and  grand. 
He  conducts  all  sales  of  property  under  execution  and  makes 
the  necessary  seizures. 

There  are  three  United  States  penitentiaries  located 
respectively  at  Atlanta,  Georgia,  Leavenworth,  Kansas,  and 
McNeil  Island,  Washington.  Of  the  first  William  H.  Moyer 
is  Warden;  the  second,  R.  W.  McClaughry,  and  the  third, 
Owen  P.  Halligan. 

The  Board  of  Parole  meets  regularly  at  Atlanta  on  the 
5th  of  January,  May  and  September  of  each  year;  at  Leaven- 
worth on  the  12th  day  of  those  months  and  at  McNeil 
Island  on  the  22nd  day  of  the  same  three  months.  The 
superintendent  of  prisons  of  the  Department  of  Justice  is 
ex-officio  president  of  the  board.  In  his  absence  the  warden 
of  the  prison  presides.  The  affirmative  votes  of  two  membera 
of  the  board  are  necessary  to  authorize  any  action  of  the 
board.  AppHcations  for  parole  are  made  in  writing  on 
blanks  provided  for  the  piu-pose.  The  applicant  must  have 
been  continuously  in  the  first  or  highest  grade  for  at  least 
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six  months  immediately  preceding'the  date  of  application. 
If  two  applications  from  the  same  prisoner  have  been  denied 
no  more  will  be  considered  from  him.  A  prisoner  on  parole 
must  not  leave  the  state  wh^re  he  is  employed  without  the 
permission  of  the  president  of  the  board;  and  he  is  required 
to  make  a  written  report  to  the  warden  of  the  prison  on  the 
first  of  each  calendar  month. 
The  legal  requirements  for  parole  are: 

1.  A  definite  term  or  terms  of  more  than  one  year; 

2.  The  record  must  show  that  the  applicant  has  obeyed  the  rules  of  the 
penitentiary; 

3.  The  applicant  must  have  served  one  third  of  the  total  term  or  terms; 

4.  Reasonable  assurance  must  be  given  the  Board  that  the  applicant 
will  live  and  remain  at  liberty  without  violating  the  law; 

5.  It  must  appear  that  the  release  of  the  applicant  will  not  be  incom- 
patible with  the  welfare  of  society. 

UNITED  STATES  MARSHALS 

District  Name 

New  York,  SotUhem William  Henkel 

New  York,  Eastern Charles  J.  Haubert 

New  York,  Northern D.  F.  Breitenstein 

New  York,  Western William  R.  Compton 

Alabama,  Northern Pope  M.  Long 

Alabama,  Middle. Benjamin  £.  Walker 

Alabama,  Southern Gilbert  B.  Deans 

Alaska,  Division  1 Herbert  L.  Faulkner 

Alaska,  Division  2 Thomas  Cader  PoweU 

Alaska,  Division  3 Harvey  P.  Sullivan 

Alaska,  Division  4 Henry  K.  Love 

Arizona Charles  A.  Overlook 

Arkansas,  Eastern Harmon  L.  Remmel 

Arkansas,  Western John  F.  Mayes 

California,  Northern Charles  T.  Elliott 

California,  SoiUhem Leo  V.  Youngworth 

Colorado Dewey  C.  Bailey 

Connecticut Sidney  E.  Hawley 

Delaware Ralph  I.  Minn 

District  of  Columbia Aulick  Palmer 

Florida,  Northern .Thomas  F.  McGourin 

Florida,  Sovihem John  F.  Horr 

Georgia,  Northern Walter  H.  Johnson 

13 


194  Federal  Couim  and  Pbactice 

Diitriti  Nam 

Georgia,  SaMem George  F.  Wbite 

Hawaii Eugene  R.  Hendiy 

Idaho. Shadrach  L.  Hodgin 

Illinois,  Northern Luman  T.  Hoy 

Illinois,  Eastern Charles  P.  Hitch 

Illinois,  Southern, William  H.  Behre&s 

Indiana. Edward  H.  Schmidi 

Iowa,  Northern Edward  Knott 

Iowa,  Southern Frank  B.  Clark 

Kansas William  H.  Mackey,  Jr. 

Kentucky,  BaMem Asbury  B.  Patridc 

Kentucky,  Western George  W.  Long 

Louisiana,  Eastern. Victor  Loiad 

Tiouisiana,  Western Ben  Ingouf 

Maine Hemy  W.  Mayo 

Maryland Geo.  W.  Padgett 

Massachusetts Guy  Murchie 

Michigan,  Eastern. Milo  D.  Campbell 

Michigan,  Western Nicholas  J.  Whdan 

Minnesota William  H.  Grimshaw 

MissKBsippi,  Northern Aaron  M.  Storer 

Mississippi,  Southern Frederick  W.  Collins 

Missouri,  Eastern Edward  F.  Regenhardt 

Missouri,  Western Albert  J.  l^Iartin 

Montana. William  Lindsay 

Nebraska William  P.  Warner 

Nevada. Bairy  J.  Humphreys 

New  Hampshire Eugene  P.  Nute 

New  Jersey Tliomas  J.  Aleott 

New  Mexico. Craghton  M.  Foraker 

N<Nrth  Carolina,  Eastern. Claudius  Dodrery 

North  Carolina,  We^em W^liam  E.  Logsn 

N<Nrth  Dakota James  F.  %ea 

Ohio,  Northern, Hyman  D.  Davis 

Ohio,  Southern, Eug^e  L.  Lewis 

Oklahoma,  Eastern Samud  Gnnt  Victor 

Oklahoma,  Western. William  S.  Cade 

Oregon Ehnre  B.  Colwdl 

FHUiS3rlvania,  Eastern Jchn  B.  RotuBson 

Pennsylvania,  Middle. James  M.  Yeager 

Pennsj'h-ania,  Western Enos  Hadsdl  Porter 

P6rto  Rico Harry  S.  Hubbaid 

Rhode  Island. Daniel  It  BaOou 

South  Carolina J.  Duncan  Adams 
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Ncme 

South  Dakcyta Seth  BuUock 

Tennessee,  Eastern James  G.  GrumblisB 

Tennessee,  Middle John  W.  Overall 

Tennessee,  Western J.  Sam  Johnson 

Texas,  Northern George  H.  Green 

Texas,  Southern Calvin  G.  Brewster 

Texas,  E<i8t«m Dupoat  B.  Lyon 

Texas,  Western. Eugene  Nolte 

Utah James  H.  Anderson 

Vermont Horace  W.  Bailey 

Virginia,  Eastern Clarence  G.  Smitheni 

Virginia,  Western Robert  A.  Fulwiler 

Wadiington,  Eastern W.  A.  Halteman 

Washington,  Western Joseph  R.  H.  Jacoby 

West  Virginia,  Northern James  E.  Doyle 

West  Virginia,  Southern Frank  H.  Tyree 

Wisconsin,  Eastern Harry  A.  Weil 

Wisconsin,  Western Rockwell  J.  Flint 

Wyoming Louis  G.  Davia 

COURT  CLERKS 

A  clerk  is  appointed  for  the  District  Court  by  the  judges, 
and  a  like  official  is  appointed  for  the  Circuit  Court  of 
Appeals  by  the  circuit  judges.  If  the  judges  cannot  agree, 
the  associate  justice  of  the  Supreme  Court  asrigiied  to  the 
circuit  makes  the  appointment.  Both  are  removable  at  the 
pleasure  of  the  judges.  Deputy  c^ks  are  appointed  by  the 
respective  courts  on  the  application  of  the  clerk.  In  case  of 
the  death  of  the  clerk,  his  deputy  or  deputies  continue  in 
office  and  perform  the  duties  of  the  clerk  in  his  name  until 
the  vacancy  is  filled.  The  salaries  of  the  deputies  are  paid 
by  the  clerk  from  the  earnings  of  the  office  under  the  fee  bill. 
Bcmds  are  required  for  both  ihe  clerk  and  his  d^uties  in  the 
discretion  of  the  court.  The  taking  of  a  bond  for  a  deputy 
d^k  does  not  affect  the  legal  rei^nsibility  of  the  clerk  for 
the  acts  of  his  deputy.  All  bonds  may  be  increased  in 
amoimt  when,  in  the  opinion  of  the  attorney-general,  the 
increased  work  of  the  office  makes  such  a  step  desirable.  A 
clerk  has  the  right  to  receive  ihe  fees  earned  by  his  deputy 
because  the  salary  of  the  deputy  .  .  •  must  be  paid  by  the 
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clerk  from  the  earnings  of  the  clerk's  office,  and  because  also 
the  clerk  is  responsible  for  the  acts  of  his  deputies.  Nu- 
merous fees  are  allowed  a  clerk  in  addition  to  his  salary  but 
out  of  them  the  clerk  must  pay  all  the  expenses  of  his  office.^ 
Other  fees  must  be  accoimted  for  to  the  Department  of 
Justice.* 

Most  of  the  courts  have  criers  though  there  is  nothing  in 
the  law  to  prevent  a  clerk  or  a  deputy  clerk  from  acting  as 
crier.  In  the  eighth  judicial  circuit  (Nebraska,  Minnesota, 
Iowa,  Missouri,  Kansas,  Arkansas,  Colorado,  Wyoming, 
North  Dakota,  South  Dakota,  Utah  and  Oklahoma)  a 
messenger  who  performs  the  duties  of  librarian  and  crier  abo 
may  be  appointed  for  the  Circuit  Court  of  Appeals  at  an 
annual  salary  of  $2,000.  This  messenger  serves  at  the  pleas- 
ure of  the  court.  In  the  District  Courts  in  California,  Ore- 
gon and  Nevada,  the  clerks  are  entitled  to  charge  and  receive 
double  the  fees  usually  allowed  to  clerks,  and  they  may  also 
retain  fees  for  their  personal  compensation  over  and  above 
the  necessary  expenses  of  their  offices  including  the  salaries 
of  deputy  clerks  and  necessary  clerk-hire.  The  fees  must 
not,  however,  exceed  an  annual  smn  of  $7,000.  The  ac- 
counts of  a  clerk  must  be  certified  to  by  a  district  judge  or  a 
circuit  judge  as  the  case  may  be. 

Within  thirty  days  after  the  adjournment  of  each  term  of 
a  District  Court  the  clerk  is  required  to  forward  to  the 
solicitor  of  the  Treasury  a  list  of  all  judgments  and  decrees 
to  which  the  United  States  are  parties,  showing  the  amount 
adjudged  or  decreed  in  each  case  for  or  against  the  United 
States,  and  the  term  to  which  execution  is  returnable.  At 
the  close  of  each  quarter  the  clerk  is  required  within  ten 
days  to  report  to  the  Commissioner  of  Internal  Revenue  all 
moneys  paid  into  the  court  on  account  of  cases  arising  under 
the  Internal  Revenue  laws  as  well  as  all  moneys  paid  on 
suits  involving  bonds  of  internal  revenue  collectors.  The 
report  must  show  the  name  and  nature  of  each  case,  the 
date  of  payment  into  court,  the  amount  paid  on  account  of 
debt,  tax  or  penalty,  and  also  the  amount  on  account  of  costs. 

1  See  Judidal  Officers,  Fed.  Stat.,  Annotated  Vol.  IV.  <  n>ld. 


CHAPTER  XIV 

UNITED  STATES  SECRET  SERVICB 

The  organized  body  of  agents  of  the  Treasury  Depart- 
ment, commonly  known  as  the  Federal  Secret  Service,  is 
primarily  a  bureau  of  investigation  to  detect  crimes  com- 
mitted or  in  contemplation  against  the  currency  of  this 
coimtry.  Strictly  speaking,  this  body  of  men  is  neither  a 
police  nor  detective  force  though  much  of  the  work  per- 
formed by  it  partakes  of  the  natiu^  of  both.  It  is  first  of  all 
a  preventive  force  working  necessarily  through  secret  chan- 
nels and  guided  by  a  responsible  chief  with  headquarters  in 
the  Treasury  Building  at  Washington.  The  service  has 
twenty-six  divisions  throughout  the  coimtry  and  each 
division  is  directed  by  a  local  head.  John  Elbert  Wilkie, 
formerly  engaged  in  newspaper  work  m  Chicago,  is  the 
present  head  of  the  Secret  Service.  He  received  his  appoint- 
ment in  1898. 

One  of  the  most  grave  and  insidious  attacks  on  the  com- 
mercial and  economic  well-being  of  the  country  is  without 
doubt  the  art  of  the  coimterfeiter.  This  art  to  be  effective 
must  be  cultivated  with  the  utmost  care,  and  it  is  to  its 
practice  that  the  most  intelligent  and  most  desperate  of  the 
criminal  classes  devote  their  talents.  The  foreign  and  par- 
ticularly, the  Italian  criminal,  has  become  remarkably  adept 
in  the  coining  of  bad  money.  The  work  is  of  comparatively 
recent  growth.  During  the  Civil  War  and  the  decade  follow- 
ing its  close  the  coimterfeiting  of  Government  bank-notes 
was  more  or  less  extensive.  This  was  rendered  easier  by  the 
adoption  and  careless  circulation  of  the  so-called  "spider-leg 
paper"  which  derived  its  name  from  the  manner  in  which  it 
was  made,  that  is,  the  interweaving  into  the  paper  of  minute 
fragments  of  silk  thread.   The  quality  of  the  paper  demanded 
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a  certain  kind  of  hydrostatic  press  which  was  expensive  in 
comparison  to  previous  machines.  These  notes  could  be 
easily  coimterfeited* 

''The  consequences  attending  this  whole  course  of  insane 
action  by  the  Treasury  Department,"  says  a  contemporary, 
''culminated  in  flooding  the  land  with  coimterfeit  Govern- 
ment currency.  Scarcely  was  the  ink  dry  on  the  first  note 
from  the  press  of  the  Treasury,  before  its  bogus  coimterpart 
appeared  in  circulation. 

"There  have  been  only  three  of  all  the  issues  of  currency, 
including  about  thirty-five,  which  have  not  been  success- 
fully counterfeited."  ^ 

This  species  of  counterfeiting  was  effected  by  open  theft 
of  plates  and  materials  by  employees  of  the  Treasury  De- 
partment with  the  connivance  gI  certain  minor  officials.^ 

In  contrast  to  this  dark  picture  of  official  corruption,  Chief 
Wilkie  is  authority  for  the  statement  tiiat  there  are  thousands 
of  photoengraving  companies  in  the  United  States  to-day 
which,  80  far  as  their  mechanical  appliances  and  facilities 
are  coneaftied,  are  fully  equipped  to  manufacture  a  good 
counterfeit  of  bank-notes. 

"The  employees  of  these  ccmo^ns,"  he  says,  "who  form 
an  army  of  probably  20,000  people,  have  the  technical 
ability  necessary  to  the  production  of  such  a  counterfeit. 
Yet  the  records  of  our  division  show  that  the  cases  in  which 
members  of  the  engraving  or  photo-engraving  trades  have 
prostituted  their  skill  to  such  base  uses  may  be  counted  on 
the  fingers  of  one  hand."  ' 

The  clever  and  unscrupulous  foreign-bom  criminal  has 
accordin^y  stepped  in  where,  so  to  speak,  the  native  feaxs 
to  tread.  These  criminals  usually  work  in  groups.  It  is  the 
coiner  of  spurious  silv^  money  and  small  change  who  or- 
dinarily works  al(H3e.  And  it  is  the  counterfeiter  of  both 
paper  and  coin  to  whom  other  grave  crimes  including  even 
murd^  have  been  traced.    One  of  the  most  notable  cases 

*  History  of  the  U.  S.  Secret  Service  by  Gen.  L.  C.  Baker  (1887). 
« Ibid,  Oiap.  XXVIII. 

•  Chief  Wilkie,  Interview  published  u  the  N.  Y.  TimeB,  Januaiy  29,  VAX. 
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in  recent  years  and  one  most  pregnant  with  results,  at  least 
in  the  East,  was  that  of  rounding  up  and  bringing  to  convic- 
tion the  notorious  Lupo-Morello  gang  of  criminals.  The 
credit  of  this  work  belongs  to  the  well-known  secret  service 
agent,  Captain  William  J.  Flyim,  who  is  in  charge  of  the 
New  York  bureau.  Ignaeio  Lupo,  a  young  Italian  of  good 
appearance  and  fair  education,  and  Guiseppi  Morello,  an 
older  man  well  known  in  New  York's  criminal  azmals,  were 
the  leaders  of  a  gang  of  their  countr3rmen  composed  of  a 
dozen  or  more  s^n.  This  gang  made  in  large  quantities 
bills  of  the  two  and  five-dollar  denominations  with  great 
skill.  Their  plant  was  located  in  an  old  dilapidated  farm- 
house near  Highland,  New  York.  After  Lupo,  Morello  and 
the  others  had  been  arrested  at  their  various  homes  in  New 
York  City,  the  Highland  plant  was  confiscated  and  several 
thousand  dollars  in  bogus  paper  money  were  found  buried  in 
the  grounds  about  the  house.  The  plant  was  extensive  and 
the  bad  money  was  very  skilfully  made,  so  skilfully,  indeed, 
that  the  average  person  would  take  the  spurious  money  as 
readily  as  any  other.  The  whole  East  was  flooded  with  this 
currency  for  a  year  or  more  before  its  makers  were  ap- 
prehended. 

After  a  trial  in  the  United  States  Circuit  Comrt  lasting 
several  weeks,  eight  of  the  Lupo  gang  were  convicted  includ- 
ing Lupo  and  Morello.  The  former  was  sentenced  by  Judge 
George  W.  Ray  to  serve  thirty  years'  imprisonment  in  the 
Federal  prison  at  Atlanta,  Geoi^,  and  the  latter  twenty-five 
years  in  the  same  institution.  The  other  prisoners  received 
sentences  of  from  ten  to  eighteen  years.  The  sentences  were 
imposed  on  the  nineteenth  of  February,  1910,  and  two  days 
later  the  prisoners  were  behind  the  bars  at  Atlanta,  where 
all  of  them  still  are.  The  severe  penalties  were  generally 
approved  and  the  putting  away  of  these  dangerous  men  had 
a  noticeable  effect  on  both  counterfeiting  and  Black  Hand 
activities  in  the  East. 

For  the  past  three  or  four  years  Congress  in  the  Simdry 
Civil  Service  List  has  restricted  appropriations  for  the 
Federal  Secret  Service  to  the  payment  for  services  rendered 
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only  in  counterfeiting  cases  and  in  protecting  the  President 
of  the  United  States,  whether  in  residence  at  Washington  or 
at  his  summer  home  or  while  travelling.  These  restricted 
appropriations  are  the  outgrowth  of  the  extensive  dissatis- 
faction regarding  the  rapid  broadening  of  the  duties  of  the 
secret  service  ag^its  prior  to  1909.  Before  that  time  the 
Government,  more  particularly  under  thie  regime  of  Presi- 
dent Roosevelt  (1901-1909),  had  used  these  agents  for 
practically  any  kind  of  an  investigation  requiring  secrecy, 
including,  it  is  said,  even  a  certain  amoimt  of  espionage  on  the 
movements  of  members  of  both  houses  of  Congress.  The 
legislators  bitterly  resented  this,  and  feared  also  that,  un- 
less soon  checked,  the  secret  service  would  become  a  na^ 
tional  secret  police  and  detective  force  at  the  disposal  of 
the  executive  which  might  become  dangerous  in  the  ex- 
treme to  the  liberties  and  other  constitutional  rights  of  the 
people.  Severe  criticism  of  the  president  followed.  In  reply 
Mr.  Roosevelt  sent  a  special  message  to  Congress  on  the 
fourth  of  January,  1909,  in  which  he  lu-ged  that  body  not  to 
restrict  the  uses  of  the  secret  service,  and  add^: 

This  issue  is  simply,  Does  Congress  desire  that  the  Government  shall 
have  at  its  disposal  the  most  ej£cient  instrument  for  the  detection  of 
criminals  and  the  prevention  and  punishment  of  crime,  or  does  it  not? 
The  action  of  the  House  last  May  was  emphatically  an  action  against  the 
interest  of  justice  and  against  the  interest  of  law-abiding  people,  and,  in  its 
effect,  of  benefit  only  to  lawbreakers.  I  am  not  now  dealing  with  motives; 
whatever  may  have  been  the  motive  that  induced  the  action  of  which  I 
speak,  this  was  beyond  all  question  the  effect  of  that  action.  Is  the  House 
now  willing  to  remedy  that  wrong? 

For  a  long  time  I  contented  myself  with  endeavoring  to  persuade  the 
House  not  to  permit  the  wrong,  speaking  informally  on  the  subject  with 
those  members  who,  I  believed,  knew  anything  of  the  matter,  and  com- 
municating officially  only  in  the  ordinary  channels,  as  through  the  Secre- 
tary of  the  Treasury.  In  a  letter  to  the  Speaker  on  April  thirtieth  protest- 
ing against  the  cutting  down  of  the  appropriation  vitally  necessary  if  the 
Interstate  Commerce  Commission  was  to  carry  into  effect  the  twentieth 
section  of  the  Hepburn  law,  I  added : "  The  provision  about  the  employment 
of  the  secret  service  men  will  work  very  great  damage  to  the  Government 
in  its  endeavor  to  prevent  and  punish  crime.  There  is  no  more  foolish 
outcry  than  this  against  'spies';  only  criminals  need  fear  our  detectives.*' 

Since  1901  the  investigations  covered  by  the  Secret  Service  Division — 
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under  the  practice  which  had  been  for  many  years  recognized  as  proper 
and  legitimate,  and  which  had  received  the  sanction  of  the  highest  law 
officers  of  the  Government — ^have  covered  a  wide  range  of  offences  against 
the  Federal  law.  By  far  the  most  important  of  these  related  to  the  public 
domain,  as  to  which  there  was  uncovered  a  far-reaching  and  widespread 
system  of  fraudulent  transactions  involving  both  the  illegal  acquisition 
and  the  illegal  fencing  of  Government  land;  and,  in  connection  with  both 
these  offences,  the  crimes  of  perjury  and  subornation  of  perjury.  Some  of 
the  persons  involved  in  these  violations  were  of  great  wealth  and  of  wide 
political  and  social  influence.  Both  their  corporate  associations  and  their 
affiliations,  and  the  lawless  character  of  some  of  their  employees,  made 
the  investigations  not  only  difficult  but  dangerous.  In  Colorado  one  of 
the  secret  service  men  was  assassinated.  In  Nebraska  it  was  necessary  to 
remove  a  United  States  attorney  and  a  United  States  marshal  before  satis- 
factory progress  could  be  made  in  the  prosecution  of  the  offenders. 

The  evidence  in  all  these  cases  was  chiefly  secured  by  men  trained  in 
the  Secret  Service  and  detailed  to  the  Department  of  Justice  at  the  request 
of  that  department  and  of  the  Department  of  the  Interior.  In  the  State 
of  Nebraska  alone  sixty  defendants  were  indicted;  and  of  the  thirty-two 
cases  thus  far  brought  to  trial,  twenty-eight  have  resulted  in  conviction; 
two  of  the  principals,  Messrs.  Comstock  and  Richards,  men  of  wealth  and 
wide  influence,  being  sentenced  to  twelve  months  in  jail  and  fined  $1,500 
each. 

From  1901  to  1904  a  successful  investigation  of  naturalization  affairs 
was  made  by  the  Secret  Service,  with  the  result  of  obtaining  hundreds  of 
convictions  of  conspirators  who  were  convicted  of  selling  fraudulent  papers 
of  natimdization.  (Subsequently,  Congress  passed  a  very  wise  law  provid- 
ing a  special  service  and  appropriation  for  the  prevention  of  naturalization 
frauds;  but  unfortunately,  at  the  same  time  that  the  action  against  the 
Secret  Service  was  taken  Congress  also  cut  down  the  appropriation  for 
this  special  service,  with  the  result  of  crippling  the  effort  to  stop  frauds 
in  naturalization.)  The  fugitives  Greene  and  Gaynor,  implicated  in  a 
peculiarly  big  Government  contract  fraud,  were  located  and  arrested  in 
Canada  by  the  Secret  Service,  and  thanks  to  this  they  have  since  gone  to 
prison  for  thehr  crimes. 

The  Secret  Service  was  used  to  assist  in  the  investigation  of  crimes 
under  the  peonage  laws,  and  owing  partly  thereto  numerous  convictions 
were  secured  and  the  objectionable  practice  was  practically  stamped  out, 
at  least  in  many  districts.  The  most  extensive  smuggling  of  silk  and  opium 
in  the  history  of  the  Treasury  Department  was  investigated  by  agents  of 
the  Secret  Service  in  New  York  and  Seattle  and  a  successful  prosecution  of 
the  offenders  undertaken.  Assistance  of  the  utmost  value  was  rendered 
the  Department  of  Justice  in  the  beef  trust  investigation  at  Chicago,  pros- 
ecutions were  followed  up  and  fines  infficted.  The  cotton-leak  scandal  in 
the  Agricultural  Department  was  investigated  and  the  responsible  parties 
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looated.  What  waa  dime  in  connection  with  lottery  investigations  ia  dis- 
closed in  a  letter  just  sent  to  me  by  the  United  States  attcmiey  for  Dela- 
ware, ninning  aa  fdlows: 

''The  destruction  of  the  Honduna  Natiooai  Lottery  Company^  sue- 
cessor  to  the  Louisiana  Lotteiy  Company^  was  entirely  the  work  of  tiie 
Secret  service.  •  .  .  Thia  exorilent  work  waa  aoeoinplished  by  Mr.  WSkie 
and  his  subfurdinatea  I  thought  it  mi^t  be  timely  to  recall  this  prosecu- 
tion." 

Three  hundred  thousand  dollars  in  fines  were  collected  by  the  Govern- 
ment in  the  lottery  cases.  Again^  the  ink  contract  fraud  hi  the  Bureau  of 
Engraving  and  Printing  (a  bureau  of  the  Treasury  Department)  was  ut~ 
vestigated  by  the  Secret  Service  and  the  guilty  parties  brought  to  justice. 
Mr.  Tawney  stated  in  the  debate  that  this  was  not  investigated  by  the 
Secret  Service  but  by  a  clerk  ''down  there/'  conveying  the  impression  that 
the  clerk  was  not  ia  the  Secret  Service.  As  a  matter  of  fact,  he  was  in  the 
Secret  Service;  his  name  was  Moran,  and  he  was  promoted  to  assistant 
chief  for  the  exeellenoe  of  his  work  in  this  case.  The  total  expense  for  the 
office  and  field  force  of  the  Secret  Service  last  year  was  $13^000;  and  by 
this  one  investigation  they  saved  to  the  Government  over  $100,000  a  year. 
Thanks  to  the  restriction  imposed  by  Congress  it  is  now  very  difficult 
for  the  Secretary  of  the  Treasury  to  use  the  Secret  Service  freely  even  m 
his  own  department,  for  instance,  to  use  them  to  repeat  what  they  did  so 
admirably  in  the  case  of  this  ink  contract.  The  Government  is  further 
crippled  by  the  law  forbidding  it  to  employ  detective  agencies.  Of  course 
the  Government  can  detect  the  most  dangerous  crimes  and  punish  the 
worst  oriminaLB^  only  by  the  use,  either  oi  the  Secret  Service  or  of  private 
detectives;  to  hamper  it  in  using  the  one,  and  forbid  it  to  resort  to  the 
other,  can  inure  to  the  benefit  of  none  save  the  criminals. 

The  facts  above  given  show  beyond  possibility  of  doubt  that  what 
the  Secretary  of  the  Treasury  and  I  had  both  written  prior  to  the  enact- 
ment of  the  obnoxious  provision,  and  what  I  have  since  written  in  my  mes- 
sage to  the  C<mgres8,  state  the  facts  exactly  as  th^y  are.  The  obnoxious 
proviskm  is  of  benefit  only  to  the  criminal  class  and  can  be  of  benefit  only 
to  the  criminal  class.  If  it  had  been  embodied  in  the  law  at  the  time  when 
I  became  President  all  the  prosecutions  above  mentioned,  and  many  others 
of  the  same  gnieral  type,  would  either  not  have  been  imdertaken  or  would 
have  been  undertaken  with  the  Government  at  a  great  disadvantage;  and 
many,  and  probably  most,  of  the  chief  offenders  would  have  gpne  scot 
free  instead  of  being  pimished  for  their  crimes. 

Such  a  body  as  the  Secret  Service,  such  a  body  of  trained  investigating 
agents,  occupying  a  permanent  position  in  the  Government  service,  and 
separate  from  local  investigating  forces  in  different  departments,  is  an 
absolute  necessity  if  the  best  work  is  to  be  done  against  criminals.  It  is 
by  far  the  most  efficient  instrument  possible  to  use  against  crime.  Of 
course,  the  more  efficient  an  instrument  is,  the  more  dangerous  it  ia  if 
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misused.  To  the  argument  that  a  force  like  this  can  be  misused  it  is  only 
necessary  to  answer  that  the  condition  of  its  usefulness  if  handled  properly 
is  that  it  shall  be  so  efficient  as  to  be  dangerous  if  handled  improperly.  Any 
instance  of  abuse  by  the  Secret  Service  or  other  investigating  force  in  the 
departments  should  be  unsparingly  punished;  and  Congress  should  hold 
itself  ready  at  any  and  all  times  to  investigate  the  executive  departments 
whenever  there  is  reason  to  believe  that  any  such  instance  of  abuse  has 
occurred.  I  wish  to  emphasize  my  more  than  cordial  acquiescence  in  the 
view  that  this  is  not  only  the  right  of  Congress,  but  emphatically  its  duty. 
To  use  the  Secret  Service  in  the  investigation  of  purely  private  or  political 
matters  would  be  a  gross  abuse.  But  there  has  been  no  single  instance  of 
such  abuse  during  my  term  as  President. 

In  conclusion,  I  most  earnestly  ask,  in  the  name  of  good  government 
and  decent  administration,  in  the  name  of  honesty  and  for  the  purpose  of 
bringing  to  justice  violators  of  the  Federal  laws  wherever  they  may  be 
found,  whether  in  public  or  private  life,  that  the  action  taken  by  the  House 
last  year  be  reversed.  When  this  action  was  taken  the  Senate  committee, 
imder  the  lead  of  the  late  Senator  Allison,  having  before  it  a  strongly 
worded  protest  from  Secretary  Cortelyou  like  that  he  had  sent  to  Mr.  Taw- 
ney,  accepted  the  Secretary's  views;  and  the  Senate  passed  the  bill  in  the 
shape  presented  by  Senator  Allison.  In  the  conference,  however,  the 
House  conferees  insisted  on  the  retention  of  the  provision  they  had  in- 
serted and  the  Senate  yielded. 

The  chief  of  the  Secret  Service  is  paid  a  salary  utterly  inadequate  to 
the  importance  of  his  functions  and  to  the  admirable  way  in  which  he  has 
performed  them.  I  earnestly  urge  that  it  be  increased  to  S6,000  per  an- 
num. I  also  urge  that  the  Secret  Service  be  placed  where  it  properly  be- 
longs, and  made  a  bureau  in  the  Department  of  Justice,  as  the  chief  of  the 
Secret  Service  has  repeatedly  requested;  but  whether  this  is  done  or  not, 
it  should  be  explicitly  provided  that  the  Secret  Service  can  be  used  to  de- 
tect and  punish  crime  wherever  it  is  found. 

Correctly  speaking  the  secret  service  at  present  has  no 
titular  head.  Chief  WUkie  is  the  acting  chief  and  the  actual 
head  of  the  special  agents  of  the  Treasury  Department.  The 
two  offices  were  merged  as  a  measure  of  economy.  There  is 
little  in  the  fimctions  of  either  office  to  interfere  with  the 
other.    The  merger  is,  however,  only  a  temporary  measure. 

In  addition  to  the  Federal  Secret  Service,  the  Treasury 
Department  has  a  corps  of  special  agents  whose  work  more 
particularly  has  to  do  with  the  commercial  phase  of  finan-- 
ciering  and  customs  or  revenue  cases.  So  far  the  duties  of 
this  force  are  not  dissimilar  to  those  of  the  post-office  in- 
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specters  and  often  the  two  forces  work  in  conjunction  and 
oftener  still  perhaps,  work  as  friendly  rivals  in  brining 
dishonest  promoters  to  justice.  Representatives  from  this 
force  are  maintained  in  various  European  centres  to  keep 
watch  on  exportations  made  to  this  country. 

As  the  investigation  of  counterfeiting  is  \he  prindpaX  duty 
of  the  Federal  Secret  Service,  so  is  the  investigation  of  cus- 
toms cases  the  principal  duty  of  the  force  of  si)ecial  Treasury 
agents.  These  agents  have  done  excellent  work  in  the  many 
customs  frauds  cases  of  recent  years,  notably  the  prosecution 
of  the  American  Sugar  Refining  Company  for  weighing 
frauds;  the  notorious  '^ sleeper  trunk''  smuggling  cases,  and 
the  numerous  cases  of  individual  smuggling  involving 
prominent  persons  such  as  Ex-Governor  Rollins  of  New 
Hampshire.  Rollins  pleaded  guilty  to  smuggling  on  a  trip 
from  Europe  in  1909  when  accompanied  by  his  wife  and  son, 
and  was  heavily  fined.  The  Duveen  imdervaluation  prose- 
cution attained  international  notoriety.  Henry  J.  Duveen 
and  three  of  his  nephews  associated  with  hivn  in  the  wdl- 
known  firm  of  art  and  antiques  dealers,  pleaded  guilty  to 
the  charge  of  undervaluing  importations  of  valuable  objets 
d'art,  and  in  addition  to  paying  the  Government  $1,180,000 
in  settlement  of  all  civil  liability,  were  fined  an  aggregate  of 
$50,000.  The  crime  of  smuggling  and  undervaluation  be- 
came so  extensively  practiced  that  in  1910,  Judge  Learned 
Hand  annoimced  from  the  bench  of  the  United  States  Cir- 
cuit Court  in  New  York  that  after  a  fixed  date,  prison  terms 
instead  of  fines  only  would  thereafter  be  imposed.  Not  all 
of  Judge  Hand's  brethren  on  the  bench  agreed  in  the  severity 
of  this  dictum  and  ia  several  subsequent  cases  fines  only 
were  imposed.  The  immediate  effect  of  Judge  Hand's  dec- 
laration was  felt  nevertheless  when  Mrs.  Roberta  Menges 
Corwin  Hill,  a  young  American  woman  who  married  an 
English  army  officer,  was  locked  up  in  the  Tombs  or  City 
Prison  of  New  York  for  three  days  after  pleading  guilty  to 
smuggling  several  valuable  articles  of  women's  weariug  ap- 
parel. 

In  an  address  delivered  by  United  States  Attorney  Heniy 
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A.  Wise  of  New  York  in  November,  1911,  the  following 
narrative  of  customs  frauds  prosecutions  is  incorporated: 

You  have  asked  me  to  speak  oa  the  subject  of  ''Smuggling."  In  this 
topic  I  fancy  you  are  all  more  or  less  interested  from  a  business  point  of 
view.  Much  has  been  said  and  written  on  this  subject  recently,  most  of 
it  by  people  who  have  had  but  little  knowledge  of  the  subject. 

Many  of  our  good  people  are  inclined  to  the  idea  that  customs  laws 
are  enacted  rather  to  be  disregarded  than  regarded.  Those  who  have  to 
pay  duties  seem  to  consider  that  in  their  particular  case  it  is  a  particular 
hardship,  and  that  the  law  makers  never  really  contemplated  exacting  a 
tax  from  them.  "The  law  was  made  for  the  other  fellow."  The  general 
trend  is  that  it  is  perfectly  iH!oper  to  levy  a  tax  on  everything  except  the 
thing  that  I  have,  and,  as  to  levying  a  tax  on  what  /  have,  that  is  an  out- 
rage. 

Many  good  people  seem  to  have  the  idea  that  a  tariff  is  the  creation  of 
modem  days,  and  that  it  is  the  invention  of  the  devil.  These  people  are 
the  ones  who  expect  the  Government  to  be  run  in  the  most  efficient  man- 
ner and  so  that  the  citizens  shall  have  every  possible  convenience  and  the 
greatest  amount  of  protection. 

It  has  occurred  to  me  that  it  would  be  a  matter  of  interest  to  you  to 
know  that  the  first  piece  of  general  legislation  by  the  First  Congress  of  the 
United  States  was  the  enactment  of  a  Tariff  Law.  In  1787,  our  Constitu- 
tional Convention  adopted  a  Constitution  which  was  referred  to  the  thir- 
teen original  states  for  ratification.  If  ratified  by  nine  of  these  States  it 
was  to  go  into  operation  March  4,  1789,  as  the  Constitution  of  the  States 
so  ratifying.  Prior  to  that  date,  eleven  of  the  States  ratified,  and  on 
March  4,  1789,  those  eleven  States  started  business  under  the  firm  name 
of  "  The  United  States  of  America."  North  Carolina  and  Rhode  Island  did 
not  ratify  the  Constitution  untU  some  time  later;  so  that,  for  about  one 
year,  North  Carolina  was  a  separate  sovereignty,  and  Rhode  Island  main- 
tained its  independence  until  1791. 

March  4,  1789,  the  First  Congress  of  the  United  States  assembled  at 
the  City  of  New  York.  That  Congress  immediately  took  up  the  question 
of  providing  a  working  capital  for  the  newly-formed  partnership,  and  the 
result  was  that  on  July  4,  1789,  (note  the  date),  the  first  piece  of  general 
legislation  ever  enacted  by  the  Congress  of  the  United  States  was  passed, 
and  the  title  of  that  act  was  "An  Act  for  laying  a  duty  on  goods,  wares  and 
merchandise  imported  into  the  United  States."  The  first  section  of  that 
act  reads  as  follows: 

"  Whereas,  it  is  necessary  for  the  support  of  the  Government,  for  the 
discharge  of  the  debts  of  the  United  States,  and  the  encouragement  and 
protection  of  manuf actings,  that  duties  be  laid  on  goods,  wares  and  mer- 
chandise imported:  Be  it  Enacted, 

"That  from  and  after  the  first  day  of  August,  next  ensuing,  the  several 
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duties,  hereinafter  mentioned,  shall  be  laid  on  the  following  goods,  wares 
and  merchandise  imported  into  the  United  States  from  any  foreign  port  or 
place,  that  is  to  say  .  .  .  ." 

Thereupon  the  schedules  of  dutiable  articles  are  set  forth.  Theee 
dutiable  articles  are  classified  into  two  groups:  one  the  class  embracing 
necessities,  upon  which  specific  duties  are  imposed,  and  the  other  class 
embracing  luxuries,  such  as  shoe  and  knee  buckles,  gold  and  silver  lace, 
cabinet  wares,  millinery,  gloves,  gold,  silver  and  plated  ware,  jewelry  and 
paste  work,  coaches,  chariots,  etc.,  upon  which  a  heavy  ad  valorem  duty 
was  imposed.  These  schedules  embraced  practically  every  article  im- 
ported into  this  country  at  that  time;  and,  in  fact,  this  tariff  act  did  not 
even  contain,  as  in  the  case  of  modem  tariffs,  a  Free  List. 

Having  adopted  this  tariff,  the  Congress  thereupon  proceeded  to 
enact  laws  providing  for  the  method  of  collecting  the  duties  upon  imports, 
and  also  criminal  statutes  for  the  punishment  of  persons  who  should,  by 
any  device,  attempt  to  defraud  the  Government  of  its  revenues  upon  such 
imports.  These  laws  created  the  various  collection  ports,  and  regulated 
the  manner  in  which  imports  should  be  entered  into  the  United  States. 
Masters  of  vessels  failing  to  make  entry  upon  arrival  at  any  port  were 
liable  to  penalties.  No  imported  goods  could  be  landed  except  in  the  day 
time,  and  upon  permit.  Any  goods  landed  otherwise  were  liable  to  for- 
feiture, and  the  vessels  in  which  they  came  were  similarly  liable.  Then,  as 
now,  every  importer  was  required  to  make  entry  at  the  port  of  arrival,  de- 
scribing his  merchandise  and  giving  the  marks  and  numbers  of  each  of  the 
packages.  When  any  goods  were  fraudulently  invoiced,  the  same  were 
liable  to  forfeiture.  Any  person  taking  part  in  such  frauds  was  subjected 
to  severe  penalties.  Officers  of  the  customs  taking  bribes  for  conniving  at 
false  entries  were  subject  to  penalty,  and  forfeited  all  right  to  ever  hold 
any  office  of  trust — so  with  the  giver.  And  then,  as  now,  every  person 
making  a  false  oath  in  reference  to  imports  was  subject  to  fine  and  im- 
prisonment. 

I  call  your  particular  attention  to  this  latter  broad,  general  prohibition, 
for  the  reason  that  we  frequently  hear  it  said  now  that  a  person  should  not 
be  required  to  make  any  oath,  and  that  the  Government  should  be  charged 
with  the  responsibility  of  finding  out  what  each  particular  person  is  bring- 
ing into  the  country. 

It  will  be  interesting  to  you  to  know  that  this  Tariff  Act  of  1789  covers 
only  three  pages  of  the  statutes,  while  the  act  providing  for  the  ooUectioa 
of  the  import  revenues  covers  some  thirty  pages,  of  which  more  than  three 
pages  are  devoted  to  prescribing  penalties  and  f orf eituree  for  frauds  upoD 
the  revenue. 

In  these  statutes,  the  States  of  Rhode  Island  and  North  Carolina  were 
recognized  as  foreign  countries,  and  all  goods,  wares  and  merchandise,  not 
of  their  own  growth  or  manufacture,  which  might  be  imported  from  either, 
into  any  port  or  place  within  the  limits  of  the  United  States,  were  subject 
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to  like  duties,  seizures  and  forfeitures  as  goods,  wares  and  merchandise 
imported  from  any  other  foreign  country. 

In  passing,  it  may  be  of  interest  to  you  to  know  that  until  1791,  ships 
occasionally  made  entry  at  the  Port  of  New  York  as  coming  from  the 
''foreign  country  of  Rhode  Island";  and  there  are  now  on  file  in  the  Cus- 
toms House  at  the  Port  of  New  York,  entries  of  merchandise  imported 
from  Rhode  Island. 

I  have  gone  at  some  length  into  the  explanation  of  this  first  tariff,  for 
the  reason  that  it  is  not  generally  known  that  the  tariff  was  the  first 
subject  of  legislation  which  attracted  the  attention  of  our  First  Congress, 
and  yet,  this,  when  you  stop  to  think,  is  not  a  surprising  fact.  A  Govern- 
ment had  been  formed,  and  funds  had  to  be  provided  with  which  that 
Grovemment  might  be  operated.  That  was  the  purpose  of  the  statute,  as 
expressed  in  the  title  to  which  I  have  ahready  referred,  and  that  is  the  pur- 
pose for  which  all  subsequent  tariff  acts  have  been  passed. 

I  have  also  taken  up  your  time  in  calling  your  attention  to  the  provi- 
sions of  the  act  relating  to  the  collection  of  the  revenues  for  the  purpose  of 
pointing  out  to  you  the  fact  that  the  men  who  founded  this  Grovemment 
recognized  smuggling  as  a  crime  which  should  be  severely  punished.  The 
body  of  our  present  laws  regulating  the  collection  of  revenues  upon  im- 
ports is  found  in  this  early  statute.  No  substantial  change  has  been  made 
therein.  ' 

From  the  time  of  that  First  Congress  to  the  present  day  there  has  al- 
ways been  a  tariff.  Sometimes  one  political  party  has  enacted  a  tariff 
and  characterized  it  as  "A  Tariff  for  Revenue,"  and  at  other  times  another 
political  party  has  called  it  "A  Tariff  for  Protection";  but,  whether  for 
revenue,  or  for  protection,  or  for  both,  there  has  been  no  time  when  there 
was  not  a  tariff,  and  there  has  been  no  time  when  it  was  not  a  crime  to 
defraud  the  Grovemment  of  the  revenues  provided  for  by  such  tariff. 

Alexander  Hamilton,  in  drafting  the  first  act,  straddled  on  the  title 
and  said  that  the  act  was  for  both  revenue  and  protection,  and  also  to  pay 
the  Grovemment's  debts.  Primarily,  all  tariffs  are  for  revenue,  and  that 
revenue  is  to  be  used  to  pay  the  Government's  debts.  Protection  may  or 
may  not  be  an  incident.  The  fact  is  that  every  man  in  the  United  States 
who  is  producing  something  in  the  United  States  wants  a  tariff  to  protect 
him,  and  every  man  in  the  United  States  who  is  an  importer  does  not  wish 
to  pay  any  duties  upon  his  imports;  and  Congress,  in  framing  tariff  acts, 
is  swayed  by  these  desires. 

When  a  tariff  act  is  passed  by  congress  and  receives  the  approval  of  the 
President,  it  is  a  law,  and  it  is  the  duty  of  every  good  citizen,  whether  he  is 
in  sympathy  with  the  law  or  not,  to  observe  it.  Some  men  salve  their  con- 
science in  violating  such  laws  by  saying  thai  they  are  bad  laws — ^that  is  a 
poor  consolation.  Other  men,  who  have  no  conscience  at  all,  violate  the 
laws  for  the  profit  that  they  derive,  or  expect  to  derive  from  so  doing. 
There  is  no  dMerence  between  these  classes  of  men;  they  are  both  violators 
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of  the  law.  A  man  who  cheats  the  Government  of  its  revenues  onimports, 
and  justifies  so  doing  on  the  ground  that  he  does  not  believe  in  a  tariff,  is 
no  better  than  the  man  who  cheats  the  Government  on  the  tariff,  and  offers 
no  justification.  There  is  no  excuse  and  no  justification  for  the  violation 
of  our  customs  revenue  laws.  They  have  existed,  as  I  have  shown  you, 
since  the  beginning  of  this  Government,  and  they  wiU  and  must  continue 
to  exist  for  the  very  purpose  specified  in  the  very  first  act,  to  wit,  to  pay 
the  debts  of  the  United  States. 

This  Govenunent  must  imd  will  exist.  Its  functions  must  be  per- 
formed, and  the  necessary  funds  to  defray  the  exp^enses  of  the  Government 
must  be  provided  to  do  this;  revenues  must  be  raised,  and  these  revenues 
will  be  raised  for  aU  time,  partly  by  duties  upon  unports. 

Every  citizen  indirectly  helps  to  pay  these  duties,  and  any  person,  be 
he  importer  or  Government  official,  be  he  merchant  or  person  travelling  for 
pleasure,  who,  by  smuggling  or  by  false  swearing,  defrauds  the  Govern- 
ment of  its  revenues  upon  imports,  commits  a  crime,  no  matter  what  his 
views  may  be  upon  the  subject  of  revenues  upon  imports. 

The  crime  of  smuggling  is  not  a  new  one.  It  has  been  a  common  crime 
since  the  Fourteenth  Century.  It  was  an  offence  particularly  prevalent 
in  England  about  a  century  and  a  half  ago.  From  the  time  of  Edward  III, 
there  have  been  drastic  statutes  upon  the  subject  in  England.  Prosecu- 
tions for  violations  of  the  customs  revenue  laws  have  been  conducted  in 
this  country  from  the  very  beginning,  and  smuggled  and  undervalued  mer- 
chandise has  been  forfeited  from  that  time. 

The  crimes  upon  the  revenues  which  have  recently  been  so  conspicuous 
are  not  new.  The  same  things  for  which  I  have  been  conducting  prosecu- 
tions were  being  done  in  the  very  first  part  of  the  Nineteenth  Century.  In 
the  reports  of  the  Supreme  Court  of  the  United  States,  as  early  as  1801, 
you  will  find  decisions  dealing  with  this  subject.  In  1801,  at  the  Port  of 
New  York,  tmdervaluation  by  fraudulent  invoices  was  being  practiced. 
The  case  of  Riddle,  reported  in  the  Supreme  Court  about  the  year  1801, 
was  one  where  the  consignee  received  double  invoices — one  stating  the 
value  of  his  imports  at  £67,  and  the  other  at  £132,  and  he  was  expected  to 
enter  at  the  lesser  and  sell  on  the  higher. 

As  early  as  1821,  Mrs.  Savage,  a  dressmaker,  is  reported  to  have  had 
her  trunks  and  other  so-called  personal  baggage  forfeited  for  failing  to 
declare  certain  dutiable  articles.  Similarly,  other  cases  of  straight  out 
smuggling  and  frauds  upon  the  revenues  are  reported  in  the  earliest  re- 
ports of  our  courts. 

When  I  took  office  as  United  States  Attorney,  I  took  my  oath  of  office 
to  prosecute  all  offenders  against  the  Federal  Statutes  who  might  be  f ouud 
offending  within  my  district.  I  foimd  that  certain  classes  of  crimes  were 
regarded  as  heinous  and  others  were  looked  upon  more  lightly,  and  that 
the  person  charged  with  smuggling  personal  baggage  regarded  himself  as 
offended  rather  than  regarding  himself  as  the  offender.    It  was  common 
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talk  that  Americans,  who  had  been  abroad,  upon  returning  to  this  country 
bribed  customs  officials  to  allow  their  baggage  to  be  passed  without  in- 
spection. Such  people  seemed  to  consider  that  they  were  immune  from 
prosecution  for  the  offences  of  Hmiiggling,  bribing  Government  officials,  and 
perjury  upon  their  declarations.  Dressmakers  were  regularly  engaged  in 
going  abroad,  some  three  or  four  times  a  year,  and  buying  their  seasons' 
supplies,  and  bringing  them  into  the  United  States  without  the  payment  of 
duties,  accomplishing  this  by  bribery,  perjury  and  any  other  necessary 
form  of  fraud.  Merchants  were  engaged  in  importing  their  merchandise 
and  accomplishing  the  entry  thereof  at  far  less  than  the  actual  value  by 
means  of  false  and  fraudulent  invoices,  accompanied  by  bribery  and  cor- 
ruption. 

An  astounding  condition  of  affairs  was  disclosed,  showing  an  absolute 
lack  of  morals  on  the  part  of  the  people  so  engaged. 

You  will  probably  be  interested  in  a  short  recital  of  some  of  the  pros- 
ecutions which  we  have  conducted,  and  the  net  results  thereof. 

Soon  after  taking  office,  I  realized  that  the  customs  laws  had  been 
umformly  violated  by  a  great  number  of  importers.  This  led  me  to  in- 
quire why  such  a  condition  should  exist.  Upon  investigation  it  was 
learned  that  in  the  past  many  such  frauds  had  been  discovered  and  re- 
ported, and  that  it  had  been,  more  or  less,  a  common  practice  for  the  Gov- 
ernment to  compromise  with  the  offenders.  In  nearly  every  case  of 
smuggling,  the  statutes  not  only  provide  for  the  punishment  of  the  offender 
by  way  of  imprisonment,  but  also  by  the  forfeiture  of  his  goods;  in  the 
past  it  had  been  the  practice  to  accept  a  money  sum  in  lieu  of  the  forfeiture 
of  the  goods,  and,  in  consideration  of  the  payment  of  such  siun,  to  forego 
criminal  prosecution. 

A  study  of  this  subject  showed  that  this  practice  of  temporizing  with 
and  compromising  crime  had  not  operated  to  put  an  end  to,  but,  on  the 
other  hand,  had  acted  as  an  encouragement  of  it.  It  was  discovered  that 
the  importers  engaged  in  this  improper  practice  had  not  stopped  at  simply 
defrauding  the  Government,  but,  in  order  to  reap  enormous  profits  as  a 
result  of  their  frauds,  they  had  bribed  and  corrupted  Government  officials, 
and  that  such  corruption  had  become  very  extensive.  Recognizing  that 
this  vicious  system  had  grown  to  large  proportions,  and  realizing  that  it 
could  not  be  exterminated  in  any  other  way,  the  Government  determined 
to  exterminate  it  by  insisting  upon  severe  punishment  for  all  offenders. 
Pursuing  this  course,  I  have  had  the  hearty  co-operation  of  our  present 
able  and  fearless  Collector,  whom  I  have  found  to  be  only  too  glad  to 
report  to  me  for  prosecution  every  offender  apprehended  by  him.  As  a 
result,  during  the  past  two  years  and  more,  there  has  been  a  procession  of 
dishonest  importers  passing  from  the  Customs  House  to  the  District 
Attorney's  office,  and,  in  turn,  in  many  instances,  on  to  the  Federal  peni- 
tentiaries. 

One  of  the  earliest  cases  reported  to  me  was  that  of  a  num  named 
14 
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Rober,  who  was  arrested  for  attempting  to  smuggle  three  small  monkeys. 
Upon  arrival  in  the  United  States,  in  the  winter,  he  left  the  ship,  wearing  a 
large  ulster,  in  the  pockets  of  which  he  had  concealed  three  Marmosets. 
He  had  passed  the  inspectors  and  was  about  to  leave  the  dock  when  his  pets 
got  into  a  fight,  and  the  inspectors  were  attracted  by  the  chattering  and 
noise  that  was  emanating  from  Mr.  Rober's  ulster.  Upon  searching  his 
person,  these  three  monkeys  were  brought  forth. 

A  few  days  later,  some  seven  or  eight  stewards  from  one  of  the  large 
transatlantic  steamers  were  apprehended  smuggling  codine. 

Shortly  thereafter,  the  famous  "sleeper  trunk"  case  came  to  light. 
Five  trunks  were  seized  by  the  Government  upon  the  docks  of  the  Red 
Star  Line  and  American  Line  which  had  been  brought  into  the  United 
States  by  an  underground  method.  After  investigation,  it  was  discovered 
that  dressmakers,  on  their  trips  to  Europe,  would  make  their  purchases 
and  deliver  the  same  to  a  man  in  Paris,  who  would  pack  them  into  trunks 
which  he  would  cause  to  be  sent  over  to  the  United  States  as  "left-over 
baggage"  of  some  passenger  who  had  sailed  on  a  previous  trip.  By  con- 
nivance with  the  ships'  minor  employees,  this  man  would  have  these 
trunks  brought  to  New  York  without  being  placed  upon  the  ship's  mani- 
fest. When  they  would  be  put  upon  the  dock,  no  one  would  claim  them, 
and  they  would  be  left  there  imtil  night,  when,  by  arrangement  with  the 
steamship  company's  baggage  master,  they  would  be  surreptitiously  re- 
moved from  the  dock.  The  contents  of  these  five  trunks  which  were 
seized  were  subsequently  sold  at  public  auction,  long  after  the  season,  and 
brought  upwards  of  $40,000. 

Following  this  sale,  we  pursued  the  inquiry,  which  resulted  in  the  in- 
dictment and  conviction  of  more  than  twenty  different  dressmakers. 

Following  this,  came  the  arrest  and  conviction  of  a  man  who  had  for- 
merly been  the  governor  of  one  of  our  states. 

Shortly  thereafter  came  the  discovery  of  a  systematic  fraud  upon  the 
Government  by  the  importers  of  Panama  hats.  This  was  followed  by  the 
discovery  of  frauds  in  the  importation  of  woolens  from  England,  resulling 
in  the  conviction  of  a  niunber  of  importers. 

Then  came  the  procession  of  importers  who  had  defrauded  the  Gov- 
ernment on  feathers;  followed  by  the  cloak  and  suit  trade. 

While  this  procession  was  passing,  the  Government  apprehended 
Mrs.  Adriance  in  her  endeavor  to  smuggle  her  necklace  by  sewing  it  into 
her  hat.  She  was  followed  by  Mengo  Morgenthau,  who  had  failed  to 
declare  upwards  of  $17,000  of  jewelry  and  wearing  apparel.  Passenger 
after  passenger  was  apprehended  in  similar  frauds. 

Then,  for  a  change,  we  moved  upon  the  importers  of  antiques.  No 
more  shameless  and  outrageous  system  of  fraud  was  ever  practiced  by  men 
than  that  in  the  case  of  the  Duveens.  These  men  had  defrauded  the  Gov* 
emment  of  hundreds  of  thousands  of  dollars  in  duties.  They  had  a  r^ular 
system  whereby  they  would  ship  an  article,  such  as  a  cabinet,  inside  of 
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which  would  be  packed  tapestries  and  other  works  of  art — ^but  they  would 
declare  only  the  cabinet.  Their  correspondence  was  so  arranged  that  if 
these  frauds  were  discovered,  they  could  claim  that  the  articles  inside  of 
the  cabinet  had  been  left  there  by  mistake.  In  commimicating  by  cable 
between  their  Paris  and  New  York,  or  their  London  and  New  York  houses, 
in  reference  to  such  shipments,  they  would  telegraph  to  the  following  effect : 
"Shipment  by  steamship  St.  Louis  is  kosher,''  or  ''Shipment  by  steam- 
ship St.  Louis  is  not  kosher,"  according  to  whether  the  transaction  was  or 
was  not  tainted  with  fraud.  These  people  were  compeUed  to  refimd 
$1,200,000,  and  have  all  been  stigmatized  with  the  conviction  for  a  felony. 

Following  the  arrest  of  the  Duveens  came  Sevasta,  with  his  harp,  and 
Garcia  with  Havana  cigars.  Then,  came  the  discovery  of  the  frauds  in 
connection  with  cutlery  from  Solingen.  Along  with  these  came  discoveries 
of  the  frauds  by  The  American  Sugar  Refining  Company.  That  company, 
not  satisfied  with  having  defrauded  the  Government  by  crooked  scales, 
was  discovered  to  have  been  coUecting  drawback  duties  on  exports  of 
syrups  upon  which  no  import  duties  had  ever  been  paid.  For  this  they 
were  compelled  to  refund  $700,000. 

Weaving  throughout  the  whole  period  of  prosecutions,  we  daily  turned 
up  Greek  and  Italian  importers,  who,  like  Musica,  cheated  the  Govern- 
ment on  imports  of  macaroni,  cheese  and  human  hair,  while  Stamatopolous 
was  cheating  on  figs  and  black  olives.  And  all  through  this  carnival  of 
crime,  these  sordid  importers  had  accomplished  their  infamous  ends  by 
bribery  and  corruption  of  customs  employees. 

Then  came  Mrs.  Roberta  Menges  Hill,  with  her  Parisian  gowns  and 
sable  cloaks,  followed  by  the  first  officer  of  one  of  our  largest  transatlantic 
steamers,  who  was  engaged  in  smuggling  cocaine  and  opium,  while  another 
ship's  officer  was  convicted  for  conspiring  with  a  clerk  in  the  French  Con- 
sulate to  smuggle  laces  and  jewehry;  while  Alexander  Hollander  was  en- 
gaged in  cheating  the  Government  on  anything  from  match  safes  to  auto- 
mobiles. 

Then  came  the  Rosenbergs  and  the  Lichtensteins;  followed  by  Nathan 
Allen  and  his  disreputable  party. 

I  have  not  eniunerated  dl.  Time  will  not  permit.  Those  I  have  enu- 
merated suffice  to  show  the  extent  to  which  these  illegal  practices  had  been 
carried.  More  than  half  of  those  I  have  named  were  apprehended  in  the 
conunission  of  their  crime  long  after  the  Government's  crusade  against 
this  crime  had  begun. 

Nearly  every  offender  whose  name  I  have  called  had,  at  the  time  of  his 
apprehension,  defrauded  the  Government  of  many  thousand  dollars,  some 
of  hundreds  of  thousands  of  dollars.  All  of  them  knew  full  well  that  they 
were  violating  the  law;  all  of  them  knew  the  responsibility  for  such  viola- 
tion. Every  one  of  them  in  the  commission  of  his  particular  crime  knew 
that  he  was  violating  the  law — amoral  and  statute — and  in  many  cases 
his  or  her  crime  was  accomplished  by  bribery  and  perjury.    The  crimes 
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of  which  they  have  been  convicted  are,  when  analyzed,  nothing  mofe  aad 
nothing  less  than  grand  larceny. 

The  tari£Fs,  as  before  pointed  out  to  you,  are  for  the  purpose  of  provid- 
ing revenues  for  the  Government.  The  moment  dutiable  merchandiiie 
arrives  within  the  United  States,  those  revenues  are  fixed  and  belong  to 
the  Government;  and  the  man  who  prevents  the  Government  from  oe^ 
looting  them  is  doing  nothing  less  than  stealing.  But,  worse  than  that, 
the  man  who  successfully  defrauds  the  Government  of  its  revenues  upon 
his  imports,  is  obtaining  an  unfair  advantage  over  his  competitors  who 
honestly  pay  the  full  duties  upon  similar  imports.  The  honest  merchants 
of  this  country  have  the  right  to  believe  and  expect,  when  the  Govern- 
ment imposes  a  tax  upon  what  they  import,  that  that  tax  will  be  exacted 
from  and  paid  by  their  competitors.  I  am  satisfied  from  what  I  have  seen 
that  many  honest  men,  in  order  to  continue  in  business,  were  forced  to 
stoop  to  the  unscrupulous  methods  of  their  dishonest  competitors.  The 
honest  taxpayer  in  this  country  has  a  right  to  expect  and  believe  that 
every  person  similarly  circiunstanced  shall  bear  his  proportionate  part 
of  the  tax. 

It  is  not,  was  not,  and  never  will  be  fair  for  such  men  as  Mills  A  Duflot, 
the  Rosenbeigs  and  the  Idchtensteins  to  become  rich  by  underselling  their 
competitors  through  the  advantage  they  obtained  by  cheating  the  Govon- 
ment.  It  is  not,  was  not,  and  never  will  be  honest  or  decent  for  such  men 
as  the  Duveens  to  ship  into  this  country  dutiable  articles  secreted  in  the 
drawers  of  cabinets.  It  is  not  an  excuse  for  such  men  to  say  that  they  are 
patrons  of  art.  If  we  are  to  have  art  at  the  price  of  dishonesty,  it  were 
better  that  we  should  do  without  the  art.  It  is  not  and  never  will  be  rii^t 
or  proper  that  such  men  as  Joseph  Brooke  shall  enjoy  the  respect  of  the 
community  where  they  live  in  England,  when  all  that  they  have  is  as  the 
result  of  their  fraud  upon  our  revenues.  It  is  not  honest  that  such  men 
should  sell  in  this  country,  articles  upon  which  they  paid  no  duty,  while 
their  competitors  were  pa3ring  sixty  per  centum  ad  valorem  upon  thdr 
imports.  It  is  not  proper  that  they  should  have  the  right  to  associate 
with  respectable  people  while  they  live  as  the  result  of  perjury,  when  the 
poor  honest  man  is  starved  by  their  competition,  and  perhaps  forced  un- 
willingly to  the  commission  of  a  crime  for  which  he  may  serve  a  jail  sen- 
tence, or  even  worse. 

lime  wiU  not  permit  me  to  extend  this  discussion  further. 

I  have  endeavored  to  briefly  point  out  to  you  the  history  of  the  tariff 
upon  imports  in  this  country.  I  have  shown  you  in  a  brief  way  how  shame- 
lessly the  tariff  laws  have  been  violated  at  this  port.  And  I  have  shown 
you  what  efforts  the  Government  has  made  to  correct  the  evil.  I  know 
that  every  honest  man  in  this  community  is  glad  to  see  the  laws  «if<»eed. 
I  hope  and  believe  that  the  dishonest  ones  are  at  least  afraid  to  atten^t 
the  practices  which  they  formerly  pursued. 

Before  closing,  pennit  me  to  cidl  to  your  attenticm  a  few  facta  and 
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figures  which  speak  for  themselves,  and  from  which  you  may  see  how 
great  has  been  the  fraud  upon  the  Government  in  the  past,  and  exactly 
what  you  in  your  particular  trade  have  had  to  meet  in  the  way  of  unfair 
competition.  In  1780,  the  first  year  after  the  enactment  of  the  first  tariff, 
the  estimated  value  of  all  imports  into  the  United  States  at  all  ports  was 
S23,000,000.  The  estimated  duties  collected  thereon  was  less  than 
S1,000,0(X). 

In  the  last  thirty  months,  at  this  Port,  we  have  convicted  between 
one  and  two  hundred  persons  for  violations  of  the  customs  revenue  laws. 
Many  of  these  people  have  been  sentenced  to  imprisonment,  and  more 
of  them  should  have  been. 

In  addition  to  the  criminal  prosecution  of  these  offenders,  the  penalty 
and  forfeiture  provisions  of  the  statutes  have  been  invoked,  resulting  in 
the  restitution  to  the  Government  of  nearly  eight  million  doUars.  In 
other  words,  the  average  annual  collection  during  the  past  two  and  one- 
half  years,  by  way  of  fines,  penalties  and  forfeitures  for  violations  of  the 
customs  revenue  laws,  has  been  three  times  the  amount  of  all  duties  col- 
lected by  the  Government  in  the  first  year  of  its  existence. 

The  treatment  has  been  drastic,  but  it  has  been  justified  by  the  results 
it  has  produced. 

The  Collector  has  kindly  furnished  me  with  the  following  statistics: 

In  1905,  the  amoimt  of  duty  coUected  on  passengers'  baggage,  from  173, 
440  passengers  was  S645,416.09. 

In  1911,  the  amount  of  duty  collected  on  passengers'  baggage,  from 
320,133  passengers  was  $2,305,562.20;  showing  an  increase  in  the  amount 
declared  of  approximately  100%. 

In  1905,  the  173,440  passengers  declared  jewelry  and  precious  stones, 
set  and  unset,  upon  which  they  paid  the  grand  total  of  $177.00. 

In  1911,  the  320,133  passengers  declared  jewelry  and  precious  stones, 
set  and  unset,  upon  which  they  paid  $199,905.30. 

In  1905,  the  entire  collections  of  duties  at  this  Port  upon  all  jewelry 
and  precious  stones,  set  and  unset,  amounted  to  $2,519,617.50,  while 
in  the  year  1911,  the  duties  coUected  upon  the  same  class  of  merchandise 
was  $4,138,760.75. 

No  eloquence  of  mine  can  speak  as  loudly  or  as  forcibly  as  these 
figures.  You  are  men  of  intelligence;  you  can  draw  your  own  con- 
clusions. 

I  hope  and  I  believe  that  the  prosecutions  which  we  have  conducted 
have  resulted  more  ben^cialiy  than  the  mere  collection  of  $8,000,000 
of  fines  and  penalties. 

I  hope  and  believe  that  the  penalties  by  way  of  jail  sentence,  fines, 
and  forfeitures  which  have  been  inflicted  upon  those  offenders  who  have 
been  brought  to  the  bar  of  justice,  will  operate  as  a  deterrent  in  the  future, 
and  that  hereafter  the  honest  merchants  in  this  community  may  have 
the  right  to  pursue  their  calling  without  having  to  meet  the  dishonest 
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and  unfair  competition  of  the  men  of  the  type  that  we  have  succeeded 
in  exposing  and  convicting. 

POSIVOFFICE  AND  LAND   OFFICE  INSPECTORS 

The  Treasury  Department  is  but  one  of  several  depart- 
ments of  the  Government  at  Washington  which  maintains 
a  force  of  secret  agents.  In  a  previous  chapter  a  brief  out- 
line of  the  Bureau  of  Investigation  of  the  Department  of 
Justice  has  been  given.  Under  the  direction  and  orders  of 
the  Postmaster-General,  through  a  Chief  PostOflSoe  In- 
spector at  Washington,  is  a  force  of  men  known  as  post- 
office  inspectors  who  are  distributed  throughout  the  country 
to  investigate  offences  involving  the  use  of  the  mails.  At  the 
head  of  each  local  division  of  this  service  is  an  officer  known 
as  the  Inspector  in  Charge.  It  is  this  officer's  duty  to  super- 
intend and  direct  the  investigations  of  all  mail  fraud  opera- 
tions and  to  arrest,  either  through  his  force  of  inspectors  or 
the  local  police  or  both,  the  offenders,  or  those  accused  of 
crimes  of  that  nature.  Many  notorious  cases  have  been 
worked  out  by  the  post-office  inspectors.  Their  most  fertile 
field  of  operations  is,  of  course,  in  the  large  centres  of  popula- 
tion. In  the  City  of  New  York  particularly  is  there  necessity 
for  great  activity.  In  that  city,  it  is  almost  needless  to  say, 
most  of  the  cases  investigated  by  the  inspectors  are  of  a 
commercial  character  such  as  mine  stock  and  real  estate 
swindles;  the  old-time  green  goods  schemes;  wireless  tele- 
phone and  telegraph  promoting  enterprises;  betting  on 
fraudulent  horse  races  and  athletic  contests;  commission 
merchant  swindles;  selling  worthless  goods  by  using  the 
mails  to  make  gross  misrepresentations;  work-at-home 
schemes  of  various  natures;  selling  state  rights  and  estab- 
lishing fictitious  agencies;  ''no  fund"  check  schemes;  asking 
fees  for  fanciful  employment;  obtaining  payment  from  rela- 
tives of  deceased  persons  for  goods  supposed  to  have  been 
ordered  before  death;  fraudulent  employment  bureaus,  and 
scores  of  other  fabrications  of  the  fertile  intellect  of  the 
criminally  inclined.  It  is  estimated  that  the  public  was  de- 
frauded out  of  approximately  $77,000,000  in  1911  by  means 
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of  the  various  swindles  operated  through  the  medium  of  the 
post-office  establishment  of  this  country.* 

The  Land  Office  Division  of  the  Department  of  the  In- 
terior likewise  has  a  corps  of  special  agents  or  detectives  who 
are  employed  in  investigating  land  fraud  charges  and  of- 
fences. The  existence  of  this  force,  however,  did  not  pre- 
vent the  Secretary  of  the  Interior  from  applying  a  few  years 
ago  to  the  secret  service  of  the  Treasury  Department  for  an 
agent  to  investigate  what  appeared  at  that  time  to  be  exten- 
sive land  frauds  in  the  West.  In  this  connection  President 
Roosevelt,  in  a  special  message  sent  to  Congress  on  the 
fourth  of  January,  1909,  said: 

The  first  thing  he  discovered  was  that  the  special  agents'  division  or 
corps  of  detectives  of  the  Land  Office  of  the  Interior  Department  was 
largely  under  the  control  of  the  land  thieves;  and  in  consequence  the  in- 
vestigations above  referred  to  had  to  be  made  by  secret  service  men. 

^  See  Annual  Report  of  R.  S.  Sharp,  Chief  PostrOffioe  Inspector,  issued 
January  21, 1912. 


CHAPTER  XV 

THE  BECALL  OF  JUDGES 

The  initiative,  referendum  and  recall  constitute  one  of 
the  most  significant  manifestations  of  the  present  state  of 
general  unrest,  political  and  social.  It  is  not  the  purpose 
here  to  present  anything  in  the  nature  of  an  argumentative 
treatise  for  or  against  the  theories  appertaining  to  them, 
but  rather  to  give  the  views  and  convictions  on  these  subjects 
of  the  representative  men  in  public  life.  Equally  earnest 
and  equally  ingenious  are  the  ai^uments  advanced  in  support 
or  condemnation  particularly  of  the  recall  as  applied  to  the 
judiciary  and  to  judicial  decisions. 

The  subject  is  not  new.  If  the  consideration  of  the  recall 
is  reduced  to  the  judiciary  the  question  becomes  a  very 
grave  one,  and  graver  still  if  confined  to  its  applicability  to 
Federal  judges.  Certain  cantons  of  the  Swiss  Republic  appear 
to  have  been  the  first  to  try  the  experiment  of  the  general  re- 
call, but  in  England,  so  early  as  the  close  of  the  revolution  of 
1688,  we  find  a  species  of  recall  of  judges,  not  indeed  by 
direct  vote  of  the  people  but  by  majority  vote  of  each  house 
of  Parliament,  and  even  in  our  own  country,  one  of  the 
smallest  states  in  the  Union  ^  provided  that  ''each  judge 
shall  hold  his  office  until  his  place  be  declared  vacant  by  a 
resolution  of  the  general  assembly  to  that  efifect." 

The  independence  of  judges  was  a  subject  carefully  em- 
phasized at  the  very  outset  of  the  constitutional  history  of 
the  United  States.  Alexander  Hamilton  laid  much  stress 
on  the  necessity  of  preserving  the  judiciary  free  from  the 
passions  of  the  people  and  the  influence  of  political  expe- 
diency.   He  said: 

If  then  the  courts  of  justice  are  to  be  considered  as  the  bulwarks  of  a 
limited  constitution,  against  legislative  encroachments,  this  consideratkm 

^  Rhode  Island  Constitution  of  1S42. 
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will  afford  a  strong  argument  for  the  permanent  tenure  of  judicial  offices, 
since  nothing  will  contribute  so  much  as  this  to  that  independent  spirit  in 
the  judges,  which  must  be  essential  to  the  faithful  performance  of  so 
arduous  a  duty. 

This  independence  of  the  judges  is  equally  requisite  to  guard  the  con- 
stitution and  the  rights  of  individuals  from  the  effects  of  those  ill  humors 
which  the  arts  of  designing  men,  or  the  influence  of  particular  conjunc- 
tions, sometimes  disseminate  among  the  people  themselves,  and  which, 
though  they  speedily  give  place  to  better  information  and  more  deliberate 
reflection,  have  a  tendency  in  the  meantime  to  occasion  dangerous  inno- 
vations in  the  government  and  serious  oppressions  of  the  minor  party  in 
the  community.  Though  I  trust  the  friends  of  the  proposed  constitution 
will  never  concur  with  its  enemies  in  questioning  that  fundamental  prin- 
ciple of  r^ublican  government,  which  admits  the  right  of  the  people  to 
alter  or  abolish  the  established  constitution  whenever  they  find  it  incon- 
sistent with  their  happiness;  yet  it  is  not  to  be  inferred  from  this  principle 
that  the  representatives  of  the  people,  whenever  a  momentary  inclination 
happ^is  to  lay  hold  of  a  majority  of  their  constituents,  incompatible  with 
the  provisions  in  the  existing  constitution  would  on  that  account,  be  just^ 
fiable  in  a  violation  of  those  provisions;  or  that  the  courts  would  be  under 
a  greater  obligation  to  connive  at  infractions  in  this  shape  than  when  th^y 
had  proceeded  wholly  from  the  cabals  of  the  representative  body.  Until 
the  people  have,  by  some  solemn  and  authoritative  act,  annulled  or 
changed  the  established  form,  it  is  binding  upon  themselves  collectively 
as  well  as  individually;  and  no  presiunption,  or  even  knowledge  of  their 
sentiment,  can  warrant  their  representatives  in  a  departure  from  it,  prior 
to  such  an  act.  But  it  is  easy  to  see  that  it  would  require  an  uncommon 
portion  of  fortitude  in  the  judges  to  .do  their  duty  as  faithful  guardians  of 
the  Constitution  where  legislative  invasions  of  it  had  been  instigated  by* 
the  major  voice  of  the  community. 

But  it  is  not  with  a  view  to  infractions  of  the  constitution  only  that  the 
independence  of  the  judges  may  be  an  essential  safeguard  against  the  ef- 
fects of  occasional  ill  humors  in  the  society.  These  sometimes  extend  no 
further  than  to  the  injury  of  the  private  rights  of  particular  classes  of 
citizens  by  unjust  and  partial  laws.  Here  also  the  firmness  of  the  judicial 
magistracy  is  of  vast  importance  in  mitigating  the  severity  and  confining 
the  operation  of  such  laws.  It  not  only  serves  to  moderate  the  immediate 
mischiefs  of  those  which  have  been  passed,  but  it  operates  as  a  check  upon 
the  legislative  body  in  passing  them;  who,  perceiving  that  obstacles  to  the 
success  of  an  iniquitous  intention  are  to  be  expected  fVom  the  scruples  of 
the  courts,  are  in  a  manner  compelled,  by  the  very  motives  of  the  injustice 
they  meditate,  to  qualify  their  attempts.  This  is  a  circumstance  calculated 
to  have  more  influence  upon  the  character  of  our  governments  than  but 
few  may  imagine.  The  benefits  of  the  integrity  and  moderation  of  the 
judiciary  have  ahready  been  felt  in  more  states  than  one;  and  though  they 
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may  have  displeased  those  whose  sinister  expectations  they  may  have 
disappointed,  they  must  have  commanded  the  esteem  and  applause  of  all 
the  virtuous  and  disinterested.  Considerate  men,  of  every  description, 
ought  to  prize  whatever  will  tend  to  beget  or  fortify  that  temper  in  the 
courts;  as  no  man  can  be  sure  that  he  may  not  be  to-morrow  the  victim  of 
a  spirit  of  injustice,  by  which  he  may  be  a  gainer  to-day,  and  every  man 
must  now  feel  that  the  inevitable  tendency  of  such  a  spirit  is  to  sap  the 
foundations  of  public  and  private  confidence,  and  to  introduce  in  its 
stead  universal  distrust  and  distress. 

That  inflexible  and  imiform  adherence  to  the  rights  of  the  Constitution, 
and  of  individuals,  which  we  perceive  to  be  indispensable  in  the  courts  of 
justice,  can  certainly  not  be  expected  from  judges  who  hold  their  offices 
by  a  temporary  commission. 

Periodical  appointments,  however  regulated,  or  by  whomsoever  made, 
would,  in  some  way  or  other,  be  fatal  to  this  necessary  independence.  If 
the  power  of  making  them  was  committed  either  to  the  executive  or  legis- 
lature, there  would  be  danger  of  an  improper  complaisance  to  the  branch 
which  possessed  it;  if  to  both,  there  would  be  an  imwillingness  to  hazard 
the  displeasure  of  either;  if  to  the  people,  or  to  persons  chosen  by  them 
for  the  special  purpose,  there  would  be  too  great  a  disposition  to  consult 
popularity,  to  justify  a  reliance  that  nothing  would  be  consulted  but  the 
constitution  and  the  laws.^ 

By  way  of  contrast  to  the  fears  of  Hamilton,  the  following 
vigorous  interrogatory  argument  made  in  the  United  States 
Senate  in  July,  1911,  by  Robert  L.  Owen,  senator  from 
Oklahoma,  is  of  interest.  Senator  Owen's  address  was  de- 
livered in  support  of  a  bill  proposing  to  put  the  recall  of 
Federal  judges  in  the  hands  of  Congress. 

If  judges  for  life,  why  not  Senators  and  Congressmen  for  life?  Why 
not  prosecuting  attorneys  for  life?  Why  not  a  President  for  life?  Would 
it  not  make  them  more  independent  of  "popular  clamor"?  Would  it  not 
thus  enable  them  to  be  free  from  the  influence  of  the  prejudices,  passions 
and  immature  views  of  the  vulgar  populace?  Would  they  not,  under  such 
favorable  conditions,  make  better  rulers  of  the  people? 

But,  Mr.  President,  it  is  not  rulers  of  the  vulgar  populace  we  seek.  We 
demand  public  servants,  not  rulers,  and  we  wish  these  servants  to  respect 
the  will  of  the  people,  and  not  despise  the  people,  or  view  them  as  a ''  vulgar 
populace."  Let  us  hear  no  more  of  " popular  clamor  " ;  of  the  "  turbulence 
of  the  democracy " ;  of  the  "vulgar  populace."  The  people  have  more  wis- 
dom, more  dignity  and  more  justice  than  those  of  their  paid  servants  who 
indulge  such  sentiments  or  voice  such  views.   No  man  has  the  right  to  hold 

» Federalist,  No.  78. 
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pubHc  of&ce  and  thus  offend  the  confidence  of  those  who  trust  him  with 
their  powers  and  dignities. 

Why  should  any  one  contend  that  a  judge  who  for  any  reason  is  in- 
capacitated to  properly  serve  the  people,  should  not  be  recalled  except  by 
impeachment? 

Should  a  judge  who  becomes  imbecile,  weak  of  intellect,  or  a  neurotic, 
retain  power  to  pass  upon  the  life  and  property  of  citizens,  upon  the  liberty 
of  citizens,  without  the  possibility  of  recall  except  by  impeachment?  Im- 
peachment is  too  severe  in  such  a  case.  The  recall  may  be  applied  with 
honor.  Such  a  judge  having  been  faithful  might  well  be  recalled  and 
placed  upon  a  pension  roll  by  virtue  of  his  past  services. 

Shall  a  judge  who  is  a  victim  of  paresis  or  of  a  permanent  malignant 
disease  continue  to  wear  the  ermine  and  oppress  those  who  have  honored 
him,  and  they  have  no  remedy?  Shall  his  incompetency,  his  unfitness,  his 
inefficiency  have  no  remedy  except  by  impeachment?  The  recall  is  a 
much  milder  S3rstem  than  impeachment.  It  operates  benignly  and  may 
remove  a  judge  who  becomes  infirm,  disabled  or  inefficient  without  dis- 
grace, and  it  may  be  exercised  with  honor  to  the  judge. 

Mr.  President,  a  judge  upon  the  bench  is  only  a  human  being  after  all, 
and  he  might  become  intemperate,  not  sufficiently  to  justify  impeachment 
perhaps,  but  sufficiently  to  justify  recall.  He  might  become  mentally  in- 
capable or  physically  incapable,  not  sufficiently  perhaps  to  justify  impeach- 
ment, but  quite  sufficiently  to  justify  recaH  for  the  benefit  of  the  service. 
Such  a  judge  might  become  corrupt  and  be  so  skilful  in  his  corrupt  judg- 
ments that  it  would  be  impossible  to  impeach,  and  yet  the  wisdom  of  his 
removal  by  recall  might  be  beyond  doubt. 

A  further  word  on  this  subject  from  the  Hon.  T.  J.  Walsh 
of  Helena,  Mon.,  in  an  address  delivered  before  the  Wash- 
ington State  Bar  Association,  at  Spokane,  Wash.,  on  the 
twenty-eighth  of  July,  1911 : 

Independence  in  the  judiciary  is  undoubtedly  a  quality  much  to  be 
desired.  But  we  may  pay  too  high  a  price  for  it.  Undoubtedly  we  do 
when  we  keep  on  the  bench  the  obviously  unworthy  and  unfit  judge  lest 
that  class,  small  as  I  insist,  at  best,  in  whom  fear  of  their  political  future  is 
the  ruling  passion  might  be  swerved  from  the  path  of  right.  Independence 
is  not  a  characteristic  essential  alone  in  the  judicial  servant  of  the  people,  as 
might  be  imagined  from  the  discussion  of  the  subject  before  us.  All  pub-' 
lie  officers  are  required  to  exercise  it  in  varying  degree  in  the  proper  dis- 
charge of  their  duties.  The  governor  of  the  State,  the  President,  is  sup- 
posed to  be  equally  deaf  to  what  is  called  "popular  clamor."  They  enforce 
the  law  against  rich  and  poor  alike,  high  and  low.  It  was  this  quality 
which  endeared  Andrew  Jackson  to  the  American  people  and  gave  to 
Theodore  Rooeevelt  a  popularity  perbape  no  lew  widecfpreadr  A  prosecute 
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ing  attorney  will  find  daily  exeroise  for  the  same  virtue.   It  made  Folk  and 
Hughes  national  characters. 

The  last  word  on  the  subject  of  the  recall  from  that  pic- 
turesque exponent  of  the  so-called  progressive  propaganda. 
Colonel  Theodore  Roosevelt,  contains  the  startling  advocacy 
of  the  recall  of  judicial  decisions  as  well  as  the  recall  of 
judges.  Colonel  Roosevelt  delivered  his  address  on  the 
tw^ity-first  of  February,  1912,  before  the  Constitutional 
Convention  of  Ohio  held  at  Columbus.  That  portion  relat- 
ing to  the  initiative,  referendum  and  recall  follows: 

I  believe  in  the  initiative  and  the  referendum,  which  should  be  used 
not  to  destroy  representative  government,  but  to  correct  it  whenever  it 
becomes  misrepresentative.  The  power  to  invoke  such  direct  action,  both 
by  initiative  and  by  referendiun,  should  be  provided  in  such  fashion  as  to 
prevent  its  being  wantonly  or  too  frequently  used.  I  do  not  believe  that 
it  should  be  made  the  easy  or  ordinary  way  of  taking  action.  In  the  great 
majority  of  cases  it  is  far  better  that  action  on  legislative  matters  should 
be  taken  by  those  specially  del^ated  to  perform  the  task;  in  other  words, 
that  the  work  should  be  done  by  the  experts  chosen  to  perform  it.  But 
where  the  men  thus  delegated  fail  to  perform  their  duty,  then  it  should  be 
in  the  power  of  the  people  themselves  to  perform  the  duty. 

Moreover,  where  possible,  the  question  actually  to  be  voted  on  by  the 
people  should  be  made  as  simple  as  possible.  In  short,  I  believe  Uiat 
the  initiative  and  referendum  should  be  used,  not  as  substitutes  for 
representative  government,  but  as  methods  of  making  such  government 
really  representative.  Action  by  the  initiative  or  referendum  ought  not 
to  be  the  normal  way  of  legislation;  but  the  power  to  take  it  should  be  pro- 
vided in  the  Constitution,  so  that  if  the  representatives  fail  truly  to  repre- 
sent the  people  on  some  matter  of  sufficient  importance  to  arouse  popular 
interest,  then  the  people  shall  have  in  their  hands  the  facilities  to  make 
good  the  failure.  And  I  urge  you  not  to  try  to  put  constitutional  fetters 
on  the  Legislature,  as  so  many  constitution  makers  have  recently  done. 
Such  action  on  your  part  would  invite  the  courts  to  render  nugatory  every 
legislative  act  to  better  social  conditions.  Give  the  Legislature  an  entirely 
free  hand;  and  then  provide  by  the  initiative  and  referendum  that  the 
people  shall  have  power  to  reverse  or  supplement  the  work  of  the  Le^sla- 
ture  should  it  ever  become  necessary. 

As  to  the  recall,  I  do  not  believe  that  there  is  any  great  necessity  for 
it  as  regards  short-term  elective  officers.  On  abstract  groimds  I  was  orig- 
inally inclined  to  be  hostile  to  it.  I  know  of  one  case  where  it  was  actually 
used  with  mischievous  results.  On  the  other  hand,  in  three  cases  in  munic- 
ipalities on  the  Pacific  coast  which  have  eome  to  my  knowledge  it  was  used 
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with  excellent  results.  I  believe  it  should  be  generally  provided,  but  with 
such  restrictions  as  will  make  it  available  only  when  there  is  a  widespread 
and  genuine  public  feeling  among  a  majority  of  the  voters. 

An  independent  and  upright  judiciary  which  fearlessly  stands  for  the 
right,  even  against  popular  clamor,  but  which  also  imderstands  and  sym- 
pathizes with  popular  needs,  is  a  great  asset  of  popular  government.  There 
is  no  public  servant  and  no  private  num  whom  I  place  above  a  judge  of 
the  best  type,  and  very  few  whom  I  rank  beside  him.  I  believe  in  the 
cumulative  value  of  the  law  and  in  its  value  as  an  impersonal,  disinterested 
basis  of  control.  I  believe  in  the  necessity  for  the  courts'  interpretation  of 
the  law  as  law  without  the  power  to  change  the  law  or  to  substitute  some 
other  thing  than  law  for  it.  But  I  agree  with  every  great  jurist,  from  Mar- 
shall downwards,  when  I  say  that  every  judge  is  boimd  to  consider  two 
separate  elements  in  his  decision  of  a  case,  one  the  terms  of  the  law,  and 
the  other  the  conditions  of  actual  life  to  which  the  law  is  to  be  applied. 
Only  by  taking  both  of  these  elements  into  account  is  it  possible  to  apply 
the  law  as  its  spirit  and  intent  demand  that  it  be  applied.  Both  law  and 
life  are  to  be  considered  in  order  that  the  law  and  the  Constitution  shall 
become,  in  John  Marshall's  words,  ''a  living  instrument  and  not  a  dead 
letter."  Justice  between  man  and  man,  between  the  State  and  its  citizens,  is 
a  living  thing,  whereas  legalistic  justice  is  a  dead  thing.  Moreover,  never 
forget  that  the  judge  is  just  as  much  the  servant  of  the  people  as  any  other 
official.  Of  course  he  must  act  conscientiously.  So  must  every  other 
official.  He  must  not  do  anything  wrong  because  there  is  popular  clamor 
for  it,  any  more  than  imder  similar  circumstances  a  governor  or  a  legislator 
or  a  public  utilities  commissioner  should  do  wrong.  Each  must  follow  his 
conscience,  even  though  to  do  so  costs  him  his  place.  But  in  their  turn 
the  people  must  foUow  their  conscience,  and  when  they  have  definitely  de- 
cided on  a  given  policy  they  must  have  pubhc  servants  who  will  carry  out 
that  policy. 

In  some  conmumities  one  method  may  work  well  which  in  other  com- 
munities does  not  work  well,  and  each  conmiunity  should  adopt  and  pre- 
serve or  reject  a  given  method  according  to  its  practical  working.  There- 
fore the  question  of  applying  the  recall  in  any  shape  is  one  of  expediency 
merely.  Each  commimity  has  a  right  to  try  the  experiment  for  itself  in 
whatever  shape  it  pleases.  Under  the  conditions  set  forth  in  the  extract 
from  the  letter  given  above,  I  would  personally  have  favored  the  recall  of 
the  judges  both  in  California  and  in  Missouri;  for  no  damage  that  could 
have  been  done  by  the  recall  would  have  equalled  the  damage  done  to  the 
conrniunity  by  judges  whose  conduct  had  revolted  not  only  the  spirit  of 
justice,  but  the  spirit  of  common  sense.  I  do  not  believe  in  adopting  the 
recall  save  as  a  last  resort,  when  it  has  become  clearly  evident  that  no 
other  course  will  achieve  the  desired  result.  But  either  the  recall  will  have 
to  be  adopted  or  else  it  will  have  to  be  made  much  easier  than  it  now  is  to 
get  rid,  not  merely  of  a  bad  judge,  but  of  a  judge  who,  however  virtuous. 
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has  grown  so  out  of  touch  with  social  needs  and  facts  that  he  is  unfit  longer 
to  render  good  service  on  the  bench.  Impeachment  as  a  remedy  for  the 
ills  of  which  the  people  justly  complain  is  a  complete  failure,  A  quicker,  a 
more  summary,  remedy  is  needed;  some  remedy  at  least  as  summary  and 
as  drastic  as  that  embodied  in  the  Massachusetts  constitution.  And  when- 
ever it  be  found  in  actual  practice  that  such  remedy  does  not  give  the 
needed  results,  I  would  unhesitatingly  adopt  the  recall. 

THE  RECALL  OF  DECISIONS 

But  there  is  one  kind  of  recall  in  which  I  very  earnestly  believe  and  the 
immediate  adoption  of  which  I  urge.  There  are  sound  reasons  for  being 
cautious  about  the  recall  of  a  good  judge  who  has  rendered  an  unwise  and 
improper  decision.  Every  public  servant,  no  matter  how  valuable,  and 
not  omitting  Washington  or  Lincoln  or  Marshall,  at  times  makes  mistakes. 
Therefore  we  should  be  cautious  about  recalling  the  judge,  and  we  should 
be  cautious  about  interfering  in  any  way  with  the  judge  in  decisions  which 
he  makes  in  the  ordinary  course  as  between  individuals.  But  when  a  judge 
decides  a  constitutional  question,  when  he  decides  what  the  people  as  a 
whole  can  or  cannot  do,  the  people  should  have  the  right  to  recall  that 
decision  if  they  think  it  wrong. 

Under  our  Federal  S3rstem  the  remedy  for  a  wrong  such  as  Abraham  Ian- 
coin  described  is  difficult.  But  the  remedy  is  not  difficult  in  a  State. 
What  the  Supreme  Court  of  the  nation  decides  to  be  law  binds  both  the 
national  and  the  State  courts  and  all  the  people  within  the  boundaries  of 
the  nation.  But  the  decision  of  a  State  court  on  a  constitutional  question 
should  be  subject  to  revision  by  the  people  of  the  state.  Again  and  agun 
in  the  past,  justice  has  been  scandalously  obstructed  by  State  courts  declar- 
ing State  laws  in  conffict  with  the  Federal  Constitution,  although  the  Su- 
preme Court  of  the  nation  had  never  so  decided  or  had  even  decided  in  a 
contrary  sense. 

Many  eminent  lawyers  who  more  or  less  frankly  disbelieve  in  our  oitire 
American  system  of  government  for,  by,  and  of  the  people,  violently 
antagonize  this  proposal.  They  believe,  and  sometimes  assert,  that  the 
American  people  are  not  fitted  for  popular  government,  and  that  it  is  nec- 
essary to  keep  the  judiciary  ''independent  of  the  majority  or  of  all  the 
people";  that  there  must  be  no  appeal  to  the  people  from  the  decision  of  a 
court  in  any  case;  and  that  therefore  the  judges  are  to  be  established  as 
sovereign  rulers  over  the  people.  I  take  absolute  issue  with  all  those  who 
hold  such  a  position.  I  regard  it  as  a  complete  negation  of  our  whole  sys- 
tem of  government;  and  if  it  became  the  dominant  position  in  this  country, 
it  would  mean  the  absolute  upsetting  of  both  the  rights  and  the  rule  of  the 
people.  If  the  American  people  are  not  fit  for  popular  government,  and 
if  they  should  of  right  be  the  servants  and  not  the  masters  of  the  men  whom 
they  themselves  put  in  office^  then  Lincohi's  work  was  wasted  and  the 
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whole  system  of  government  upon  which  this  great  democratic  republic 
rests  is  a  failure. 

Here  I  am  not  dealing  with  theories;  I  am  dealing  with  actual  facts.  In 
New  York,  in  lUinois,  in  Connecticut,  lamentable  injustice  has  been  per- 
petuated, often  for  many  years,  by  decisions  of  the  State  courts  refusing 
to  permit  the  people  of  the  States  to  exercise  their  right  as  a  free  people  to 
do  their  duty  as  a  conscientioiis  people  in  removing  grave  wrong  and  social 
injustice.  These  foolish  and  iniquitous  decisions  have  almost  always 
been  rendered  at  the  expense  of  the  weak;  they  have  almost  always  been 
the  means  of  putting  a  stop  to  the  effort  to  remove  burdens  from  wage- 
workers,  to  secure  to  men  who  toil  on  the  farm  and  on  the  railway,  or  in 
the  factory,  better  and  safer  conditions  of  labor  and  of  life.  Often  the 
judges  who  have  rendered  these  decisions  have  been  entirely  well-meaning 
men,  who,  however,  did  not  know  life  as  they  knew  law,  and  who  cham- 
pioned some  outworn  political  philosophy  which  they  assumed  to  impose 
on  the  people.  Their  associations  and  surroundings  were  such  that  they 
had  no  conception  of  the  cruelty  and  wrong  their  decisions  caused  and  per- 
petuated. Their  prime  concern  was  with  the  empty  ceremonial  of  perfimc- 
tory  legalism  and  not  with  the  living  spirit  of  justice. 

A  typical  case  was  the  decision  rendered  but  a  few  months  ago  by  the 
Court  of  Appeals  of  my  own  State,  the  State  of  New  York,  declaring  un- 
constitutional the  workmen's  compensation  act.  In  their  decision  the 
judges  admitted  the  wrong  and  the  suffering  caused  by  the  practices 
against  which  the  law  was  aimed.  They  admitted  that  other  civilized 
nations  had  abolished  these  wrongs  and  practices.  But  they  took  the 
ground  that  the  Constitution  of  the  United  States,  instead  of  being  an 
instrument  to  secure  justice,  had  been  ingeniously  devised  absolutely 
to  prevent  justice.  In  other  words,  they  insisted  that  the  Constitution 
had  permanently  cursed  our  people  with  impotence  to  right  wrong,  and 
had  perpetuated  a  cruel  iniquity;  for  cruel  iniquity  is  not  too  harsh  a 
term  to  use  in  describing  the  law  which,  in  the  event  of  such  an  accident, 
binds  the  whole  burden  of  crippling  disaster  on  the  shoulders  least  able 
to  bear  it — ^the  shoulders  of  the  crippled  man  himself,  or  of  the  dead  man's 
helpless  wife  and  children.  No  anarchist  orator,  raving  against  the  Con- 
stitution, ever  framed  an  indictment  of  it  so  severe  as  these  worthy  and 
well-meaning  judges  must  be  held  to  have  framed  if  their  reasoning  be 
accepted  as  true.  But,  as  a  matter  of  fact,  their  reasoning  was  unsoimd, 
and  was  as  repugnant  to  every  sound  defender  of  the  Constitution  as  to 
every  believer  in  justice  and  righteousness. 

I  wish  I  could  make  you  visualize  to  yourselves  what  these  decisions 
against  which  I  so  vehemently  protest  really  represent  of  suffering  and 
injustice,  I  wish  I  had  the  power  to  bring  before  you  the  man  maimed 
or  dead,  the  woman  and  children  left  to  struggle  against  bitter  poverty 
because  the  breadwinner  has  gone.  I  am  not  thinking  of  the  terminology 
of  the  decision,  nor  of  what  seem  to  me  the  hair-splitting  and  meticulous 
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airgmnents  elaborately  worked  out  to  justify  a  great  and  a  terrible  mv- 
carriage  of  jiistice.  Moreover,  I  am  not  thinking  only  of  the  suffererB 
in  any  given  case,  but  of  the  tens  of  thousands  of  others  who  suffer  be- 
cause of  the  way  this  case  is  decided.  In  the  New  York  case  the  railway 
employee  who  was  injured  was  a  man  named,  I  believe,  Ives.  The  court 
admits  that  by  every  moral  consideration  he  was  entitled  to  recover  as  hk 
due  the  money  that  the  law  intended  to  give  him.  Yet  the  court  by  ita 
decision  forces  that  man  to  stagger  through  life  maimed,  and  keeps  the 
money  that  should  be  his  in  the  treasury  of  the  company  in  whose  service, 
as  an  incident  of  his  regular  employment,  and  in  the  endurance  of  ordi- 
nary risks,  he  lost  the  ability  to  earn  his  own  livelihood.  There  are  thou- 
sands of  Iveses  in  this  country;  thousands  of  cases  such  as  this  come  up 
every  year;  while  this  is  true,  while  the  courts  deny  essential  and  elemen- 
tary justice  to  these  men  and  give  to  them  and  the  people  in  exchange 
for  justice  a  technical  and  empty  formula,  it  is  idle  to  ask  me  not  to 
criticise  them.  As  long  as  injustice  is  kept  thus  intrenched  by  any  court, 
I  will  protest  as  strongly  as  in  me  lies  agdnst  such  action. 

Remember,  when  I  am  asking  the  people  themselves  in  the  last  re- 
sort to  interpret  the  law  which  they  themselves  have  made,  that  after 
all  I  am  only  asking  that  they  step  in  and  authoritatively  reconcile  the 
conflicting  decisions  of  the  courts.  In  all  these  cases  the  judges  and 
courts  have  decided  every  which  way,  and  it  is  foolish  to  talk  of  the 
sanctity  of  a  judge-made  law  which  half  of  the  judges  strongly  denounce. 
If  there  must  be  decision  by  a  close  majority,  then  let  the  people  step  in 
and  let  it  be  their  majority  that  decides.  According  to  one  of  the  highest 
judges  then  and  now  on  the  Supreme  Court  of  the  nation,  we  had  lived 
for  a  hundred  years  under  a  constitution  which  permitted  a  national 
income  tax,  until  suddenly  by  one  vote  the  Supreme  Court  reversed  its 
previous  decisions  for  a  century,  and  said  that  for  a  century  we  had  been 
living  under  a  wrong  interpretation  of  the  Constitution  (that  is,  under  a 
wrong  constitution),  and  therefore  in  effect  established  a  new  constitutioii 
which  we  are  now  laboriously  trying  to  amend  so  as  to  get  it  back  to  the 
constitution  that  for  a  hundred  years  everybody,  including  the  Supreme 
Court,  thought  it  to  be. 

This  address  called  forth  the  following  resolutions  adopted 
by  the  Union  League  Club  of  New  York  City  on  the  four- 
teenth of  March,  1912: 

Resolved,  by  the  Union  League  Club  of  the  City  of  New  York, 
That  the  recall  of  judges  by  popular  vote  would  destroy  that  independence 
of  the  judiciary  which  is  so  essential  to  the  administration  of  equal  and 
impartial  justice;  that  such  a  system  is  contrary  to  the  spirit  of  our  in- 
stitutions, and  that  its  adoption  pute  in  jeopardy  the  fimdamental  rights 
of  life,  liberty  and  property  of  all  our  citizens,  the  poor  equally  with  the 
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rich,  and  would  seriously  imperil  the  very  existence  of  free  govermnent; 
and 

Resolved,  That  the  proposed  plan  of  reviewing  at  the  polls  the  de- 
cisions of  our  highest  courts  upon  constitutional  questions  would  have 
the  effect  of  destroying  all  constitutional  guarantees  and  of  overthrowing 
our  system  of  constitutional  government,  which  has  heretofore  been  the 
pride  and  the  protection  of  our  people,  and  has  for  over  a  c^itury  com- 
manded the  respect  and  admiration  of  the  world;  and 

Resolved,  That  the  Union  League  Club  appeids  to  all  loyal  and  patri- 
otio  citizens,  irrespective  of  party,  to  oppose  to  their  utmost  these  danger- 
ous and  revolutionary  proposals  which  threaten  to  overthrow  in  a  common 
ruin  both  justice  and  freedom. 

The  Union  League  is  one  of  the  most  influential  republican 
clubs  in  New  York,  including  in  its  membership  Job  E. 
Hedges,  Robert  C.  Morris,  Robert  N.  Kenyon,  J.  Van  Vech- 
ten  Olcott  and  James  R.  Sheffield.  All  these  men  were 
members  of  the  standing  committee  on  political  reform,  the 
reading  of  which  was  the  occasion  for  the  adoption  of  the 
above  resolution.  That  report  condemned  Ex-President 
Roosevelt's  "recall  platform"  as  a  system  likely  to  throw 
the  country  into  a  condition  of  "hopeless  anarchy"  and 
adds  : 

The  system  of  judicial  recall  strikes  down  at  a  single  blow  the  inde- 
pendence of  the  judiciary,  and  changes  the  nature  of  the  judicial  office 
from  one  of  disinterested,  unselfish  and  impartial  action  to  one  of  a  po- 
litical character.  Under  the  system  of  recall  a  judge  will  inevitably  feel 
constrained  to  take  into  account  the  ebb  and  flow  of  public  opinion. 
Some  judges  will  no  doubt  do  their  duty  as  fearlessly  as  before  without 
thought  of  the  consequences.  But  the  inevitable  tendency  will  be  with 
many  judges  to  introduce  into  their  thoughts  and  actions  the  element 
of  time  serving,  which  wiU  defeat  justice  instead  of  promotmg  it.  A 
law  that  is  to  be  construed  and  applied  one  way  to-day  and  another  way 
to-morrow  because  of  the  changing  moods  of  public  sentunent  or  feelmg 
is  nothing  but  a  delusion  and  a  snare.  If  a  judge  is  subject  to  recall  at 
the  polls,  it  means  necessarily  that  before  he  renders  a  decision,  he  must 
stop  and  ask  himself,  '^What  wiU  the  people  think  of  it?"  And  with  that 
question  there  will  come  the  temptation,  if  there  is  anything  in  his  de- 
cision that  may  even  temporarily  offend  any  powerful  interests  or  any 
considerable  body  of  the  people,  to  temper  and  modify  it  so  as  to  save 
himself  from  a  possible  attack. 

It  is  admittedly  of  the  highest  consequence  to  secure  honest,  upright 
and  intelligent  judges,  and  to  remove  from  the  bench  any  judge  who  has 
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been  guilty  of  corruption  or  immoral  conduct,  or  who  is  clearly  incompe- 
tent. If  the  present  method  of  impeachment  by  the  L^;i8lature  is  too 
cumbersome,  or  is  ineffective,  let  us  simplify  it  and  make  it  effective, 
but  let  no  judge  be  removed  without  a  fair  trial  in  which  all  the  facts 
can  be  f uUy  shown  and  in  which  the  decision  shall  be  rendered  by  a  de- 
liberative body  having  full  opportunity  to  weigh  the  evidence  and  to 
determine  the  issue  calmly  and  dispassionately. 

The  views  as  expressed  here  have  many  earnest  advocates, 
and  none  more  earnest  than  President  Taft.  It  was  a  week 
prior  to  Colonel  Roosevelt's  Ohio  C!onvention  speech  that 
President  Taft  addressed  the  Republican  Club  of  New  York 
at  the  Waldorf-Astoria  in  thiat  city  and  characterized  the 
so-called  progressives  not  as  true  progressives  but  as  ''polit- 
ical emotionalists  or  neurotics  who  have  lost  that  sense  of 
proportion,  that  clear  and  candid  consideration  of  their  o¥ai 
weakness  as  a  whole,  and  that  clear  perception  of  the  neces- 
sity for  checks  upon  hasty  popular  action  which  made  our 
people  who  fought  the  Revolution  and  who  drafted  the 
Federal  Constitution  the  greatest  self-governing  people  that 
the  world  ever  knew."  The  president,  in  reference  to  the 
courts,  said: 

It  has  come  to  be  the  fashion  to  attack  courts,  on  the  ground  that  they 
are  not  sufficiently  progressive  in  their  sympathies  and  are  too  much 
bound  by  the  letter  of  the  law,  and  do  not  yield  in  their  construction  of 
statutes  to  the  popular  view  of  what  the  law  ought  to  be  rather  than  what 
it  actually  is  in  written  or  customary  form. 

The  suggestion  is  made  by  which  Judges  are  to  be  subject  to  the 
discipline  of  popular  elections  whenever  the  conclusions  they  reach  do 
not  suit  the  people,  or  their  decisions  are  to  be  submitted  for  confirmar 
tion  or  rejection  by  a  vote  of  the  people.  Such  propositions  undermine 
existing  Governments  and  are  directed  toward  depriving  the  judiciary  of 
the  independence  without  which  they  must  be  an  instrument  of  either  <me 
man  or  majority  tyranny.  The  Republican  Party,  I  am  very  certain,  as 
a  National  party,  respecting  as  it  does  the  Constitution  of  the  United 
States,  the  care  with  which  the  judicial  clauses  of  the  fundamental  instru- 
ment were  drawn  to  secure  the  independence  of  the  judiciary,  will  nevtf 
consent  to  an  abatement  of  that  independence  in  the  slightest  degree,  and 
will  stand  with  its  face  like  flint  against  any  constitutional  change  in  it  to 
take  away  from  the  high  priests  who  administer  justice  the  independence 
that  they  must  enjoy  of  influence  of  powerful  individuals  or  powerful 
majorities. 
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The  Republican  Party  was  not  blind  to  the  defects  in  the  administra- 
tion of  justice,  and  there  was  great  room  for  improvement,  but  this  is 
far,  very  far,  from  a  change  in  the  structure  of  our  courts,  by  which  the 
ratio  decidendi  of  judgments  is  to  be  changed  from  that  of  law  and  eternal 
and  uniform  justice  to  that  of  the  voice  of  the  majority  in  individual 
instances. 

Before  referring  to  President  Taft's  more  elaborate  speech 
delivered  in  March,  1912,  which  is  considered  in  the  nature 
of  a  reply  to  Colonel  Roosevelt's  Ohio  speech  of  the  twenty- 
first  of  February,  it  may  be  of  interest  to  quote  the  conclu- 
sions of  United  States  Senator  Jonathan  Bourne,  of  Oregon, 
a 'State  which  has  for  several  years  tried  the  experiment 
of  the  initiative,  referendum  and  recall.  Senator  Bourne 
writing  in  the  Atlantic  Monthly  for  January,  1912,  says: 

Under  the  initiative,  referendum  and  recall  there  can  be  no  class  or 
community  action  against  the  general  welfare  of  the  citizens  constituting 
the  zone  of  action.  The  individual,  through  realization  of  the  impossibil- 
ity of  securing  special  legislation  for  himself  and  against  the  general  wel- 
fare of  the  community,  soon  ceases  his  efforts  for  special  privilege  and 
contents  himself  with  efforts  for  improved  general  welfare.  Thus  the  in- 
dividual, class  and  conmiimity  develop  along  lines  of  general  welfare 
rather  than  along  lines  of  selfish  interest. 

In  further  refutation  of  the  unwarranted  fear  of  hasty  or  unwise  com- 
munity action,  I  assert  that  no  individual  will  ever  vote  for,  or  willingly 
assent  to  a  change,  unless  satisfied  that  that  change  will  directly  benefit 
him  individually,  or  that  the  action  wiU  bring  improved  general  welfare 
to  the  conmiunity,  in  which  event  he  is  satisfied  with  proportional  partici- 
pation incident  to  that  improvement.  In  other  words,  community  action 
determines  the  average  of  individual  interests,  and  secures  the  greatest 
good  for  the  greatest  number,  which  is  the  desideratum  of  organized  so- 
ciety. 

Hence  I  again  assert  that  because  of  the  forces  controlling  all  human 
action  the  people  cannot  under  the  initiative  enact  legislation  against 
general  welfare  or  in  favor  of  any  selfish  interest,  nor  will  they  select  any 
public  servant  who,  in  their  opinion,  will  be  dominated  by  any  selfish 
interest.  Though  I  grant  they  may  make  a  mistake  in  selecting  public 
servants,  I  assert  that  they  will  not  make  the  same  mistake  twice  in  the 
same  individual;  that  is,  under  an  efficient  direct  primary  law  and  corrupt 
practices  act,  the  people  will  not  re-nominate  an  individual  who  has  failed 
to  serve  faithfully  the  community  he  represents. 

I  have  demonstrated  that  under  the  initiative  and  referendum  the 
people  can  not  legislate  against  the  general  welfare,  and  by  the  same 
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Iog;io  I  aasert  that  under  the  recall  the  people  will  never  recall  a  public 
servant,  judicial  or  otherwise,  who  serves  the  general  welfare. 

At  the  thirty-fifth  annual  meeting  of  the  New  York  State 
Bar  Association  held  in  New  York  City  on  the  nineteenth 
of  January^  1912,  United  States  Senator  Elihu  Root  of  New 
York  delivered  an  address  expressing  opposite  views  and 
conclusions  to  those  of  Senator  Bourne.    Senator  Root  said: 

There  appears  to  be  an  increasing  tendency  among  Americans  toward 
impatience  with  the  courts  whenever  judicial  decisions  do  not  agree  with 
our  wishes.  The  provisions  for  the  recall  of  Judges  already  adopted  in 
some  States  and  widely  advocated  in  others  are  an  exhibition  of  this 
impatience  and  a  demand  for  more  imchecked  opportunity  to  make  the 
Judges  feel  its  effects. 

A  distinguished  Judge  is  reported  to  be  considered  for  promotion  to  the 
Supreme  bench.  Thereupon  there  arises,  not  a  discussion  regarding  his 
ability  or  integrity  or  experience,  but  an  outcry  that  he  ought  not  to  be 
promoted  because  he  decided  a  two-cent  fare  case  against  the  wi^es  of 
some  people,  or  many  people. 

The  Court  of  Conunerce  decides  that  the  Inter-State  Commerce  Conn 
mission  has  takea  too  broad  a  view  of  its  powers  under  the  law  in  a  par- 
ticular case,  and  the  immediate  reaction  is,  not  an  acceptance  of  the  de- 
cision and  a  proposal  to  change  the  law  so  as  to  make  the  powers  broader, 
or  an  appeal  from  the  decision  to  show  by  argument  that  it  is  wrong,  but 
the  drafting  and  introduction  of  a  lot  of  bills  to  abolish  the  court. 

There  are  many  indications  that,  in  varying  degrees,  in  diff^ent  parts 
of  the  United  States,  this  method  of  treating  the  coiuts'  decisions  receives 
popular  sympathy.  A  gradual  decrease  of  respect  for  judicial  dedsionfl 
can  be  perceived. 

This  feeling  rests  on  a  misconception  as  to  the  true  function  of  a  court. 
It  is  not  the  duty  of  our  courts  to  be  leaders  in  reform  or  to  espouse  or  to 
enforce  economic  or  social  theories,  or,  except  within  very  narrow  limits, 
to  readjust  laws  to  new  social  conditions. 

If  this  view  is  to  be  changed  and  the  decisions  of  our  courts  are  to  be 
considered  in  the  same  way  and  upon  the  same  presumptions  and  with  no 
greater  respect  for  authority  than  in  the  case  of  political  opinions,  the  au- 
thority of  the  courts  will  inevitably  decline,  the  independence  of  the 
judicial  branch  will  cease,  judicial  decisions  will  interpret  the  law  always 
to  suit  the  majority  of  the  moment,  and  the  recall  will  be  the  natural  and 
logical  expression  of  the  relation  to  be  assumed  between  the  people  and 
the  courts. 

The  Judge  is  confined  within  the  narrow  limits  of  reasonable  interpre- 
tation. It  is  not  his  function  or  within  his  power  to  enlarge  or  improve  or 
change  the  law.    It  is  his  duty  to  maintain  it,  to  enforce  it,  whether  it  be 
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good  or  bad,  wise  or  foolish,  accordant  with  sound  or  unsound  economic 
policy.  It  is  very  important  to  have  reformers  and  advocates  of  all  good 
causes  who  are  keenly  alive  to  defects  in  our  system  of  laws  and  solicitous 
to  find  means  to  cure  them.  But  the  courts  are  excluded,  by  virtue  of  the 
special  duty  imposed  on  them,  from  playing  any  of  these  parte.  Their  duty 
is  to  maintain  and  enforce  the  law  as  it  is  at  the  moment,  to  interpret  it 
in  sincerity  and  truth,  to  accept  loyally  every  change  made  in  it  by  the 
lawmaking  power,  but  to  stand  firmly  against  any  attempt  to  ignore  it  or 
nullify  it  except  by  the  legitimate  action  of  the  popular  sovereign  in  its 
making  of  Constitutions,  or  the  legislative  branch  of  the  Government  in 
its  making  of  statutes  in  conformity  to  the  Ck>nstitution.  If  the  com* 
munity  is  not  satisfied  with  a  law  as  it  is  declared  by  the  court  to  be,  the 
thing  really  desirable  is,  not  to  coerce  or  reconstruct  a  court  to  say  that  the 
law  is  what  it  is  not,  but  to  make  the  law  what  the  conmiunity  wishes  it 
to  be. 

We  may  grant  that  inconvenience  frequently  arises  from  decisions  of 
courts  finding  that  constitutional  provisions  are  contravened  by  legislative 
action  designed  to  express  the  popular  will  in  particular  cases. 

We  may  assume  that  some  of  these  decisions  are  erroneous,  among 
fallible  men  in  any  system  of  government,  although  there  are  probably  by 
no  means  as  many  errors  as  the  ardent  advocates  of  particular  views  sup- 
pose. But  it  is  a  mistake  to  consider  the  particular  incident  by  itself  and 
lose  sight  of  the  enormous  and  overwhelming  importance  of  the  S3rstem  to 
which  these  inconveniences  are  incidents,  and  to  forget  that  by  destroying 
the  independence  and  auth(»rity  of  the  courts  and  the  popular  habit  of 
submission  to  their  decisions  we  would  lose  infinitely  more  than  we  would 
gain. 

After  discussing  the  constitutional  limits  of  power  placed 
upon  all  officers  of  the  Nation  or  State,  restraining  them 
even  from  many  best-intentioned  acts,  '^  not  because  it  might 
not  be  a  very  good  step  in  that  particular  case,  but  because 
the  prevention  of  unlimited  power  is  of  vaster  importance 
to  liberty  than  any  particular  case,"  Senator  Root  declared: 

We  must  choose  between  having  prescribed  rules  of  right  conduct,  bind- 
ing in  every  case  so  long  as  they  exist,  even  though  there  may  be  occa- 
sional inconvenience  through  their  restraint  upon  our  freedom  of  action, 
and  having  no  rules  at  all  to  prevent  us  from  doing  in  every  case  whatever 
we  wish  to  do  at  the  time.  We  cannot  maintain  one  system  in  part  and 
the  other  system  in  part.  The  gulf  between  the  two  S3rstems  is  not  nar- 
rowed, but  greatly  widened  by  the  proposal  to  dispense  with  the  action  of  a 
representative  Legislature  and  to  substitute  direct  popular  action  at  the 
polls. 
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A  sovereign  people  which  declares  that  all  men  have  certain  inalienable 
rights  and  imposes  upon  itself  the  great  impersonal  rules  of  conduct  deemed 
necessary  for  the  preservation  of  those  rights,  and  at  the  same  time  de- 
clares that  it  will  disregard  those  rules  whenever,  in  any  particular  case, 
it  is  the  wish  of  a  majority  of  its  voters  to  do  so,  establishes  as  con^lete  a 
contradiction  to  the  fundamental  principles  of  our  Government  as  it  is 
possible  to  conceive.  It  abandons  absolutely  the  conceptions  of  a  justioe 
which  is  above  majorities,  of  a  right  in  the  weak  which  the  strong  are 
bound  to  respect.  It  denies  the  vital  truth  taught  by  religion  and  realised 
in  the  hard  experience  of  mankind,  and  which  has  inspired  every  Consti- 
tution America  has  produced  and  every  great  declaration  for  human  free- 
dom since  Magna  Charta — the  truth  that  human  nature  needs  to  distrust 
its  own  impulses  and  passions  and  to  establish  for  its  own  control  the  re- 
straining  and  guiding  influence  of  declared  principles  of  action. 

If  the  people  of  our  country  yield  to  the  impatience  which  would  de- 
stroy the  system  that  alone  makes  effective  these  great  impersonal  rules 
and  preserves  our  constitutional  Government,  rather  than  endure  the 
temporary  inconvenience  of  pursuing  regulated  methods  of  changing  the 
law,  we  shall  not  be  reforming,  we  shall  not  be  making  progress,  but  we 
shall  be  exhibiting  the  weakness  which  thoughtful  friends  of  free  Govern- 
ment the  world  over  have  always  feared  the  most — ^the  lack  of  that  self- 
control  which  enables  great  bodies  of  men  to  abide  the  slow  processes  of 
orderly  government  rather  than  to  break  down  the  barriers  of  order  when 
they  obstruct  the  impulse  of  the  moment. 

Similar  views  were  expressed  at  about  the  same  time  by 
Joseph  H.  Choate  and  other  men  prominent  in  the  official 
and  unofficial  councils  of  the  nation. 

Although  President  Taft  did  not  mention  Colonel  Roose- 
velt by  name,  his  address  delivered  on  the  eighth  of  March, 
1912,  at  Toledo,  Ohio,  is  regarded  as  a  direct  reply  to  the 
former  president's  Ohio  speech.  Mr.  Taft  characterized  the 
recall  as  crude  and  revolutionary,  and,  with  respect  to  its 
application  to  judicial  decisions,  said: 

This  is  a  remarkable  suggestion  and  one  which  is  so  contrary  to  any* 
thing  in  government  heretofore  proposed  that  it  is  hard  to  give  it  the 
serious  consideration  which  it  deserves  because  of  its  advocates  and  the 
conditions  under  which  it  is  advanced. 

I  have  examined  this  proposed  method  of  reversing  judicial  decisions 
on  constitutional  questions  with  care.  I  do  not  hesitate  to  say  that  it 
lays  the  axe  at  the  foot  of  the  tree  of  well  ordered  freedom  and  subjects 
the  guaranties  of  life,  liberty  and  property  without  remedy  to  the  fitful 
impulse  of  a  temporary  majority  of  an  electorate. 
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I  agree  that  we  are  making  progress  and  ought  to  make  progress  in  the 
shaping  of  governmental  action  to  secure  greater  equality  of  opportunity, 
to  destroy  the  undue  advantage  of  special  privilege  and  of  accumulated 
capital,  and  to  remove  obstructions  to  the  pursuit  of  human  happiness, 
and  in  working  out  these  difficult  problems  we  may  possibly  have  from  time 
to  time  to  limit  or  narrow  the  breadth  of  constitutional  guaranties  in  re- 
spect of  property  by  amendment,  but  if  we  do  it  let  us  do  it  deliberately, 
understanding  what  we  are  doing  and  with  full  consideration  and  clear 
weighing  of  what  we  are  giving  up  of  private  right  for  the  general  welfare. 
Let  us  do  it  under  circumstances  which  shall  make  the  operation  of  the 
change  uniform  and  just,  and  not  depend  upon  the  feverish,  uncertain  and 
unstable  determination  of  successive  votes  on  different  laws  by  temporary 
and  changing  majorities.  Such  a  proposal  as  this  is  utterly  without  merit 
or  utility  and  instead  of  being  progressive  is  reactionary;  instead  of  being 
in  the  interest  of  all  the  people  and  of  the  stability  of  popular  government, 
IS  sowing  the  seeds  of  confusion  and  tyranny. 

The  formidable  attack  upon  our  judiciary  now  is  that  the  Judges  do 
not  respond  sufficiently  to  popular  opinion.  It  is  said  that  courts  are  inter- 
posing their  obstructive  power  to  the  enforcement  of  legislation  looking^ 
to  the  relief  of  the  oppressed  by  declaring  laws  unconstitutional  and  by 
so-called  judicial  legislation  in  interpreting  into  statutes  words  not  in- 
tended by  the  Legislature.  I  do  not  intend  to  discuss  these  charges,  al- 
though if  reduced  to  specific  cases  it  would  be  easy  to  show  many  of  them 
to  be  imfounded.  For  the  purposes  of  this  discussion  I  may  admit  that 
courts  have  erred  in  this  regard,  have  unduly  broadened  constitutional  re- 
strictions in  order  to  invalidate  useful  statutes  or  have  given  such  statutes 
a  wrong  construction.  How  is  it  proposed  to  remedy  these  wrongs?  In 
one  of  two  ways,  either  by  the  judicial  recall  or  by  the  recall  of  judicial  de- 
cisions.   Let  us  examine  these  remedies  separately. 

In  the  remedy  by  judicial  recall  it  is  proposed  to  provide  by  law  that 
whenever  a  Judge  has  so  discharged  his  duties  as  to  induce  a  certain  per- 
centage of  the  electorate  to  deem  it  wise  to  remove  him,  and  that  per- 
centage sign  a  petition  asking  his  recall,  an  election  shall  take  place  in 
which  the  incumbent  shall  stand  against  other  candidates;  and  if  he  does 
not  secure  a  plurality  of  votes  he  is  ipno  facto  removed.  I  have  pointed 
out  that  under  our  form  of  government  and  Constitution  many  of  the 
issues  arising  before  our  courts  are  in  effect  issues  between  the  State  and 
the  individual,  between  the  majority  and  the  minority — cases  in  which 
the  popular  interest  might  be  greatly  excited  to  secure  a  favorable  judg- 
ment. By  this  system  the  question  whether  the  Judge  is  to  be  removed  or 
not  is  to  be  left  to  that  majority  that  may  be  greatly  aroused  to  secure 
from  him  a  judgment  favorable  to  them.  Could  a  system  be  devised  better 
adapted  to  deprive  the  judiciary  of  that  independence  without  which  the 
liberty  and  other  rights  of  the  individual  oaimot  be  maintained  against 
the  Government  and  the  majority? 
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But  it  is  said  we  may  have  corrupt  Judges.  How  are  we  going  to  get 
rid  of  them?  They  can  be  impeached  under  our  present  system.  But  that 
IS  said  to  be  too  cumbersome.  Well,  amend  the  procedure  of  impeach- 
ment. Create  a  tribunal  for  removal  of  Judges  for  cause.  Give  tiMsm  an 
opportunity  to  be  heard,  and  by  an  impartial  tribunal;  but  do  not  create  a 
system  by  which  in  the  heat  of  disappointment  over  a  lost  cause  the  de- 
feated litigants  are  to  decide  without  further  hearing  or  knowledge  whether 
the  Judge  who  decides  against  them  is  to  continue  in  office.  It  would  be 
hard  to  devise  a  more  unjust  and  ineffective  method  of  purifying  the  judi- 
ciary or  one  less  likely  to  promote  courage  of  honest  conviction. 

Let  us  examine  the  other  method  proposed  for  the  reform  of  the  judi- 
ciary. That  is  a  recall  of  decisions.  By  this  method  when  a  Supreme  Court 
has  found  a  law  intended  to  secure  public  benefit  to  be  invalid  because  it 
infringes  some  constitutional  limitation  the  decision  is  to  be  submitted 
to  a  vote  of  the  qualified  electors,  and  if  a  majority  of  them  differ  with  the 
court  and  reverse  the  decision,  the  law  is  to  be  regarded  and  enforced  as 
valid  and  constitutional. 

This  is  a  remarkable  suggestion  and  one  which  is  so  contraiy  to  any* 
,thing  in  government  heretofore  proposed  that  it  is  hard  to  give  it  the 
serious  consideration  which  it  deserves  because  of  its  advocates  and  of  the 
conditions  under  which  it  is  advanced. 

What  the  court  decides  is  that  the  enacted  law  violates  the  funda- 
mental law  and  is  beyond  the  power  of  the  L^islature  to  enact.  But 
when  this  issue  is  presented  to  the  electorate,  what  will  be  the  question 
uppermost  in  the  minds  of  most  of  them  and  forced  upon  them  by  the 
advocates  of  the  law?  Will  it  not  necessarily  be  whether  the  law  is  on  its 
merits  a  good  law  rather  than  whether  it  conflicts  with  the  Constitution? 
The  interpretation  of  the  Constitution  and  the  operation  of  a  law  to  violate 
some  limitation  of  that  instnunent  are  often  nice  questions  to  be  settled 
by  judicial  reasoning  and  farsighted  experience,  which  are  not  to  be  ex- 
pected of  the  electorate  or  welcomed  by  it.  If  the  issue  is  transferred  to 
them  the  simple  question  will  be  of  the  approval  or  disapproval  of  the  law. 
What  this  recall  of  decisions  will  then  amount  to,  if  applied  to  constitu- 
tional questions,  is  that  there  will  be  a  suspension  of  the  Constitution  to 
enable  a  temporary  majority  of  the  electorate  to  enforce  a  popular  but 
invalid  act. 

Suppose  the  act  to  be  invalid  because  it  infringes  the  rights  of  liberty 
of  a  certain  unpopular  class  and  by  indirect  means  suspends  the  writ  of 
habeas  corpus  in  their  cases.  I  ask  any  candid,  fair  minded  man  if  the 
decision  of  such  a  question  when  submitted  to  a  popular  majority  is  not 
likely  to  turn  rather  upon  the  popular  disfavor  of  t^ose  affected  than  upon 
the  possible  infraction  of  the  constitutional  liberty  of  a  citizen?  Let 
another  law  involving  other  classes  who  could  make  themselves  heard  be 
submitted  and  would  not  the  court'9  decision  be  likely  to  be  sustained  by 
the  majority? 
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Take  another  case,  instances  of  whieh  have  frequently  ariaen  in  our 
history:  Suppose,  in  the  early  development  of  a  State,  the  question  arises 
whether  a  series  of  special  privileges  shall  be  granted  to  a  rich  company 
willing  to  invest  if  only  the  privileges  are  exclusive  and  certain.  Suppose 
the  court  finds  the  law  unconstitutional  and  the  decision  is  submitted  to 
the  people.  In  an  early  state  of  development  the  popular  yearning  is  for 
capital  and  expansion  and  the  popular  vote  might  well  fasten  such  a  bur- 
den on  the  State  and  the  people  forever.  Of  course,  jn  this  day  and  genera- 
tion, such  danger  will  be  said  to  be  remote;  but  in  a  business  and  political 
atmosphere  like  that  in  Alaska  of  to-day  the  popular  view  is  different. 
Later  on  of  course  the  people  might  and  probably  would  change  in  respect 
to  another  but  similar  law. 

A  most  serious  objection  to  the  recall  of  decisions  is  that  it  destroys  all 
probability  of  consistency  in  constitutional  interpretation.  The  majority 
which  sustains  one  law  is  not  the  same  majority  that  comes  to  consider 
another,  and  the  obligation  of  consistency  of  popular  decision  is  one  which 
would  sit  most  lightly  on  each  recurring  electorate,  and  the  operation  of 
the  system  would  result  in  suspension  or  application  of  constitutional 
guaranties  according  to  popular  whim.  We  would  then  have  a  system  of 
suspending  the  Constitution  to  meet  special  cases.  The  greatest  of  all 
despotisms  is  a  Government  of  special  instances. 

But  the  main  argument  used  to  sustain  such  a  popular  review  of  judi- 
cial decisions  is  that  if  the  people  are  competent  to  establish  a  constitution 
they  are  competent  to  interpret  it,  and  that  this  recall  of  decisions  is  noth- 
ing but  the  exercise  of  the  power  of  interpretation.  This  is  clearly  a  falla- 
cious argument.  The  approval  of  general  principles  in  a  constitution,  on 
the  one  hand,  and  the  interpretation  of  a  statute  and  consideration  of  its 
probable  operation  in  a  particular  case  and  its  possible  infringement  of  a 
general  principle,  on  the  other  hand,  are  very  different  things.  The  one  is 
simple,  the  latter  complex;  and  the  latter  when  submitted  to  a  popular 
vote,  as  already  pointed  out,  is  much  more  likely  to  be  turned  into  an  issue 
of  general  approval  or  disapproval  of  the  act  on  its  merits  for  the  special 
purpose  of  its  enactment  than  upon  its  violation  of  the  Constitution. 
Moreover,  a  popular  majority  does  not  adopt  a  constitution,  or  any  prin- 
ciple of  it,  or  amend  its  terms,  until  after  it  has  been  adopted  by  a  constitu- 
tional convention  or  a  legislature,  and  the  final  adoption  is,  and  ought  to 
be,  surrounded  with  such  checks  and  delays  as  to  secure  deliberation.  In 
other  words,  the  course  of  procedure  in  the  adoption  of  constitution  or 
amendment  is  very  different  from  what  the  proposed  vote  of  a  majority 
on  constitutional  interpretation  would  be. 

Constitutions  ought  to  be  protected  by  such  requirements  as  to  their 
amendment  as  to  insure  great  deliberation  by  the  people  in  making  them — 
much  greater  than  one  vote  of  a  mere  temporary  majority.  This  method 
of  amending  the  Constitution  would  give  it  no  more  permanence  than 
that  of  m  ordinary  legislative  act  and  would  give  to  the  inalienable  ri| 
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of  liberty,  private  property  and  the  pursuit  <rf  happiness  no  more  sanction 
than  that  of  an  annual  appropriation  bill.  Can  it  be  that  the  power  of  a 
temporary  majority  of  the  electorate  by  a  single  popular  vote  to  do  away 
with  rights  seci^d  to  individuals,  which  have  been  inviolable  for  seven 
hundred  years  since  the  days  of  Magna  Charta,  approves  itself  to  those 
who  love  liberty  and  who  hold  dear  its  sacred  guaranties?  Would  we  not 
in  giving  such  powerful  effect  to  the  momentary  impulse  of  a  majority  of 
an  electorate  prepare  the  way  for  the  possible  exercise  of  the  grossest  tyr- 
anny? 

Finally,  I  ask  what  is  the  necessity  for  such  a  crude,  revolutionary, 
fitful  and  unstable  way  of  reversing  judicial  construction  of  the  Con- 
stitution? Why,  if  the  construction  is  wrong,  can  it  not  be  righted  by  a 
constitutional  amendment?  The  securing  of  that,  it  is  true,  is  usually 
hedged  about  by  checks  and  balances  devised  to  secure  delay,  deliberation, 
discussion  before  a  change  of  the  fundamental  law;  but  such  amendments 
can  be  made,  and  if  so,  the  effect  of  the  decision  can  be  reversed  in  respect 
to  a  new  law  by  an  amendment  with  express  terms  of  authority  to  enact 
such  a  law.  An  answer  made  to  this  is  that  the  same  Judges  will  construe 
the  amendment  and  defeat  the  popular  will  as  in  the  first  instance.  This 
assumes  dishonesty  and  a  gross  violation  of  their  oaths  of  duty  on  the 
part  of  Judges,  a  hypothesis  utterly  untenable.  If  the  meaning  of  the 
amendment  is  made  plain,  as  it  readily  can  be,  of  coiuse  the  court  will  fol- 
low it. 

I  have  examined  this  proposed  method  of  reversing  judicial  decisions 
on  constitutional  questions  with  care.  I  do  not  hesitate  to  say  that  it 
la3rs  the  axe  at  the  foot  of  the  tree  of  well  ordered  freedom  and  subjects 
the  guaranties  of  life,  liberty  and  property  without  remedy  to  the  fitful 
impulse  of  a  temporary  majority  of  an  electorate. 

Mr.  Justice  Miller  of  Iowa  was  one  of  the  greatest  jurists  that  ever 
adorned  the  Supreme  Bench  of  the  United  States.  Si)eaking  for  that  great 
court  in  the  case  of  Loan  Association  vs.  Topeka  (20  Wall.  655),  in  a  case 
presenting  the  question  of  the  constitutionality  of  a  law  imposing  a  general 
tax  on  all  citizens  to  pay  for  a  factory  to  be  run  and  owned  by  a  pri- 
vate company,  after  referring  to  the  act  as  "an  invasion  of  private  right," 
he  said: 

"It  must  be  conceded  that  there  are  such  rights  in  every  free  govern- 
ment beyond  the  control  of  the  State.  A  government  which  recognised 
no  such  rights,  which  held  the  lives,  the  liberty  and  the  property  of  its 
citizens  subject  at  all  times  to  the  absolute  disposition  and  unlimited 
control  of  even  the  most  democratic  repository  of  power  is,  after  all, 
but  a  despotism.  It  is  true,  it  is  a  despotism  of  the  many — of  the  majority, 
if  you  choose  to  call  it  so.  But  it  is  none  the  less  a  despotism.  It  may 
well  be  doubted  if  a  man  is  to  hold  all  that  he  is  accustomed  to  call  his 
own,  all  in  which  he  has  placed  his  happiness,  and  the  security  of  which 
is  essential  to  that  happiness,  under  the  unlimited  dominion  of  others, 
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whether  it  is  not  wiser  that  this  power  would  be  exercised  by  one  man  than 
by  many. 

"The  theory  of  our  Governments,  State  and  national,  is  opposed  to  the 
deposit  of  imlimited  power  anywhere.  The  executive,  the  legislative 
and  the  judicial  branches  of  these  governments  are  all  of  limited  and  de- 
fined powers. 

"There  are  limitations  on  such  power,  which  grow  out  of  the  essential 
nature  of  all  free  governments — ^implied  reservations  of  individual  rights, 
without  which  the  social  compact  could  not  exist,  and  which  are  respected 
by  all  governments  entitled  to  the  name.  .  .  . 

"To  lay  with  one  hand  the  power  of  the  government  on  the  property 
of  the  citizen,  and  with  the  other  to  bestow  it  upon  favored  individuals 
to  aid  private  enterprises  and  build  up  private  fortunes,  is  none  the  less 
a  robbery  because  it  is  done  under  the  forms  of  law  and  is  caUed  taxation. 
This  is  not  legislation.    It  is  a  decree  imder  legislative  forms." 

Do  not  the  words  and  illustrations  of  this  case  bring  before  us  what  we 
might  expect  from  the  exercise  of  the  power  of  a  popular  majority  to  re- 
verse a  solenm  judgment  of  a  court  in  favor  of  an  individual  against  a 
measure  that,  for  the  time  being,  seemed  to  the  people  something  that 
would  help  aU  and  yet  which  was  plainly  a  trespass  upon  individual 
rights? 

I  agree  that  we  are  making  progress  and  ought  to  make  progress  in 
the  shaping  of  governmental  action  to  secure  greater  equality  of  op- 
portunity, to  destroy  the  undue  advantage  of  special  privilege  and  of 
accumulated  capital,  and  to  remove  obstructions  to  the  pursuit  of  human 
happiness;  and  in  working  out  these  difficult  problems  we  may  possibly 
have,  from  time  to  time,  to  limit  or  narrow  the  breadth  of  constitutional 
guaranties  in  respect  of  property  amendment.  But  if  we  do  it,  let  us  do  it 
deliberately,  imderstanding  what  we  are  doing,  and  with  full  considera- 
tion and  clear  weighing  of  what  we  are  giving  up  of  private  right  for  the 
general  welfare.  Let  us  do  it  under  circumstances  which  shall  make 
the  operation  of  the  change  uniform  and  just,  and  not  depend  on  the  fever- 
ish, uncertain  and  unstable  determination  of  successive  votes  on  differ- 
ent laws  by  temporary  and  changing  majorities. 

Such  a  proposal  as  this  is  utterly  without  merit  or  utility,  and,  instead 
of  being  progressive,  is  reactionary;  instead  of  being  in  the  interest  of  all 
people  and  of  the  stability  of  popular  government,  is  sowing  the  seeds  of 
confusion  and  tyranny. 

The  theories  advanced  by  the  so-called  progressives  have 
not  been  confined  wholly  to  the  initiative,  referendum  and 
recall.  In  a  speech  delivered  in  New  York  in  March,  1912, 
William  Michael  Byrne,  formerly  United  States  Attorney 
for  Delaware,  advocated  the  taking  away  of  the  power  of 
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appointment  from  the  president.  This  radical  reform  did 
not  cause  the  surprise  it  might  have  done  in  a  cahner  period. 
Mr.  Byrne  expressed  the  conviction  that  Federal  judges, 
postmasters  and  all  other  officials  of  whatever  nature  should 
be  elected  by  the  votes  of  the  commimity  in  which  they  were 
to  serve. 


PART  II 

(FIRST  SECTION) 

TRUST  PROSECUTIONS^   DECISIONS  AND  DEGREES 

As  a  satisfactory  solution  of  the  long  neglected  problem 
of  curbing  the  trusts,  hitherto  involving  national  discon- 
tent;  the  American  people  in  May,  1911,  accepted  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  decreeing 
the  Standard  Oil  Company  and  its  subsidiaries,  and  the 
American  Tobacco  Company  and  its  subsidiaries,  to  be 
monopolies,  conspiracies,  and  criminal  combinations  operat- 
ing in  restraint  of  foreign  commerce  and  interstate  trade, 
and  ordering  their  dissolution. 

This  double  finding  coupled  with  the  fact  of  the  imposition 
of  jail  sentences  upon  the  "Men  Higher  Up"  in  the  Sugar 
Trust  underweighing  frauds,  and  the  imposition  of  heavy 
penalties  upon  railroads  and  other  corporations  for  violations 
of  the  anti-rebating  laws,  confirmed  the  repeated  charges 
that  the  vast  combines  were  really  formed  to  destroy  com- 
petition and  exact  large  profits  from  consumers  through  the 
raising  of  prices  and  the  reducing  of  wages  by  increasing  the 
hours  of  labor  of  their  employees. 

Framed  in  accordance  with  the  grant  of  power  to  Congress 
to  regulate  commerce  contained  in  Article  I,  Section  8,  Par- 
agraph 3,  of  the  Federal  Constitution,  which  in  the  early 
days  of  the  Republic  proved  serviceable  in  stopping  indus- 
trial clashes  between  the  States,  the  Sherman  Law  drafted 
by  Senators  Edmunds,  Hoar,  Evarts,  Ingalls  and  Greorge, 
and  approved  by  President  Harrison,  July  2,  1890,  has 
proven  itself  to  be  an  equally  salutary  measure. 

Far  reaching  and  clear  as  were  the  Supreme  Court  deci- 
sions in  the  Standard  Oil  and  Tobacco  cases,  there  was  little 
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tendency  on  the  part  of  the  other  combines  to  obey  them. 
There  was  no  general  submission  by  the  ''Captains  of  In- 
dustry" to  the  mandates  of  the  court  of  last  resort.  A  few 
of  the  smaller  trusts,  it  is  true,  suggested  volimtary  dissolu- 
tion, and  the  indicted  members  of  the  Window  Glass  Com- 
bine and  the  ''Wire"  and  "Horseshoe  Pools,"  entered  pleaa 
of  nolo  contendere  and  were  punished  by  fines. 

Their  continued  existence,  threatened  by  additional  dis- 
solution suits  and  indictments,  the  manipulators  of  the  vast 
and  powerful  combinations  inaugurated  a  widespread  agita- 
tion for  the  repeal  or  amendment  of  the  Sherman  law.  To 
counteract  this  move  President  Taf  t  sent  this  spedal  message 
to  Congress: 

TO  THE  SENATE  AND  HOUSE  OF  BEPRESENTATTVESt 

This  message  is  the  first  of  several  which  I  shall  send  to  CongreBS  duN 
ing  the  interval  between  the  opening  of  its  regular  session  and  its  ad- 
journment for  the  Christmas  holidays.  The  amount  of  information  to  be 
communicated  as  to  the  operations  of  the  Government,  the  number  of 
important  subjects  calling  for  comment  by  the  Executive,  and  the  trans- 
mission to  Congress  of  exhaustive  reports  of  special  commissions  make  it 
impossible  to  include  in  one  message  of  a  reasonable  length  a  discussion 
of  the  topics  that  ought  to  be  brought  to  the  attention  of  the  NaticMial 
Legislature  at  its  first  regular  session. 

In  May  last  the  Supreme  Court  handed  down  decisions  in  the  suits 
in  equity  brought  by  the  United  States  to  enjoin  the  further  maintenance 
of  the  Standard  Oil  Trust  and  of  the  American  Tobacco  Trust,  and  to 
secure  their  dissolution.  The  decisions  are  epoch-making  and  serve 
to  advise  the  business  world  authoritatively  of  the  scope  and  operation 
of  the  anti-trust  act  of  1890.  The  decisions  do  not  depart  in  any  sub- 
stantial way  from  the  previous  decisions  of  the  court  in  construing  and 
applying  this  important  statute,  but  they  clarify  those  decisions  by  further 
defining  the  already  admitted  exceptions  to  the  hteral  construction  of 
the  act.  By  the  decrees,  they  furnish  a  useful  precedent  as  to  the  proper 
method  of  dealing  with  the  capital  and  property  of  illegal  trusts.  These 
decisions  suggest  the  need  and  wisdom  of  additional  or  supplemental 
legislation  to  make  it  easier  for  the  entire  business  community  to  square 
with  the  rule  of  action  and  legality  thus  finally  established  and  to  preserve 
the  benefit,  freedom  and  spur  of  reasonable  competition  without  loss  of 
real  eflBciency  or  progress. 

The  statute  in  its  first  section  declares  to  be  illegal  "every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign  nations," 
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and  in  the  second  declares  guilty  of  a  misdemeanor  '^  every  person  who 
shall  monopolize  or  attempt  to  monopolize  or  combine  or  conspire  with 
any  other  person  to  monopolize  any  part  of  the  trade  or  commerce  of  the 
several  States  or  with  foreign  nations." 

In  two  early  cases,  where  the  statute  was  invoked  to  enjoin  a  trans- 
portation rate  agreement  between  interstate  railroad  companies,  it  was 
held  that  it  was  no  defence  to  show  that  the  agreement  as  to  rates  com- 
plained of  was  reasonable  at  common  law,  because  it  was  said  that  the 
statute  was  directed  against  all  contracts  and  combinations  in  restraint 
of  trade  whether  reasonable  at  common  law  or  not.  It  was  plain  from  the 
record,  however,  that  the  contracts  complained  of  in  those  cases  would 
not  have  been  deemed  reasonable  at  common  law.  In  subsequent  cases 
the  court  said  that  the  statute  should  be  given  a  reasonable  construction 
and  refused  to  include  within  its  inhibition  certain  contractual  restraints 
of  trade  which  it  denominated  as  incidental  or  as  indirect. 

These  cases  of  restraint  of  trade  that  the  court  excepted  from  the 
operation  of  the  statute  were  instances  which,  at  common  law,  would  have 
been  called  reasonable.  In  the  Standard  Oil  and  Tobacco  cases,  there- 
fore, the  court  merely  adopted  the  tests  of  the  common  law,  and  in  de- 
fining exceptions  to  the  literal  application  of  the  statute  only  substituted 
for  the  test  of  being  incidental  or  indirect  that  of  being  reasonable,  and 
this,  without  varjring  in  the  slightest  the  actual  scope  and  effect  of  the 
statute.  In  other  words,  all  the  cases  imder  the  statute  which  have  now 
been  decided  would  have  been  decided  the  same  way  if  the  court  had 
originally  accepted  in  its  construction  the  rule  at  common  law. 

It  has  been  said  that  the  court,  by  introducing  into  the  construction 
of  the  statute  conmion-law  distinctions,  has  emasculated  it.  This  is 
obviously  untrue.  By  its  judgment  every  contract  and  combination 
in  restraint  of  interstate  trade  made  with  the  purpose  or  necessary  effect 
of  controlling  prices  by  stifling  competition,  or  of  establishing  in  whole 
or  in  part  a  monopoly  of  such  trade,  is  condemned  by  the  statute.  The 
most  extreme  critics  cannot  instance  a  ease  that  ought  to  be  condemned 
under  the  statute  which  is  not  brought  within  its  terms  as  thus  construed. 

llie  suggestion  is  also  made  that  the  Supreme  Court  by  its  decision 
in  the  last  two  cases  has  committed  to  the  court  the  undefined  and  im- 
Hmited  discretion  to  determine  whether  a  case  of  restraint  of  trade  is 
within  the  terms  of  the  statute.  This  is  wholly  untrue.  A  reasonable 
restraint  of  trade  at  common  law  is  well  understood  and  is  elearly  defined. 
It  does  not  rest  in  the  discretion  of  the  court.  It  must  be  limited  to  ac- 
complish the  purpose  of  a  lawful  main  contract  to  which,  in  order  that  it 
shall  be  enforceable  at  all,  it  must  be  incidental.  If  it  exceed  the  needs 
of  that  contract,  it  is  void. 

The  test  of  reasonableness  was  never  applied  by  the  court  at  common  law 
to  contracts  or  combinations  or  conspiracies  in  restraint  of  trade  whose 
puix)06e  was  or  whose  necessary  effect  would  be  to  stifle  competition, 
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to  control  prices  or  establish  monopolies.  The  courts  never  assumed 
power  to  say  that  such  contracts  or  combinations  or  conspiracies  might 
be  lawful  if  the  parties  to  them  were  only  moderate  in  the  use  of  the  power 
thus  secured  and  did  not  exact  from  the  public  too  great  and  exorbitant 
prices.  It  is  true  that  many  theorists,  and  others  engaged  in  business 
violating  the  statute,  have  hoped  that  some  such  line  could  be  drawn  by 
courts;  but  no  court  of  authority  has  ever  attempted  it.  Certainly  there 
is  nothing  in  the  decisions  of  the  latest  two  cases  from  which  such  a  danger- 
ous theory  of  judicial  discretion  in  enforcing  this  statute  can  derive  Uie 
slightest  sanction. 

We  have  been  twenty-one  years  making  this  statute  effective  for  the 
purposes  for  which  it  was  enacted.  The  Knight  case  was  discouraging 
and  seemed  to  remit  to  the  States  the  whole  available  power  to  attack 
and  suppress  the  evils  of  the  trusts.  Slowly,  however,  the  error  of  that 
judgment  was  corrected,  and  only  in  the  last  three  or  four  years  has  the 
heavy  hand  of  the  law  been  laid  upon  the  great  illegal  combinations  that 
have  exercised  such  an  absolute  dominion  over  many  of  our  industries. 
Criminal  prosecutions  have  been  brought  and  a  number  are  pending, 
but  juries  have  felt  averse  to  convicting  for  jail  sentences,  and  judges  have 
been  most  reluctant  to  impose  such  sentences  on  men  of  respectable  stand- 
ing in  society  whose  offence  has  been  regarded  as  merely  statutory. 
Still,  as  the  offence  becomes  better  understood  and  the  committing  of  it 
partakes  more  of  studied  and  deliberate  defiance  of  the  law,  we  can  be 
confident  that  juries  will  convict  individuaLs  and  that  jail  sentences  will  be 
imposed. 

In  the  Standard  Oil  case  the  Supreme  and  Circuit  Courts  found  the 
combination  to  be  a  monopoly  of  the  interstate  business  of  refining,  trans- 
porting and  marketing  petroleum  and  its  products,  effected  and  main- 
tained through  thirty-seven  different  corporations,  the  stock  of  which 
was  held  by  a  New  Jersey  company.  It  in  effect  commanded  the  disso- 
lution of  this  combination,  directed  the  transfer  and  pro  rata  distribution 
by  the  New  Jersey  company  of  the  stock  held  by  it  in  the  thu-ty-eeven 
corporations  to  and  among  its  stockholders;  and  the  corporations  and  in- 
dividual defendants  were  enjoined  from  conspiring  or  combining  to  restore 
such  monopoly;  and  all  agreements  between  the  subsidiary  corporations 
tending  to  produce  or  bring  about  further  violations  of  the  act  were  en- 
joined. 

In  the  Tobacco  case,  the  court  found  that  the  individual  defendants, 
twenty-nine  in  number,  had  been  engaged  in  a  successful  effort  to  acquire 
complete  dominion  over  the  manufacture,  sale  and  distribution  of  tobacco 
in  this  country  and  abroad,  and  that  this  had  been  done  by  combinations 
made  with  a  purpose  and  effect  to  stifle  competition,  control  prices  and 
establish  a  monopoly,  not  only  in  the  manufacture  of  tobacco,  but  also 
of  tinfoil  and  licorice  used  in  its  manufacture  and  of  its  products  of  cigars, 
cigarettes  and  snuff.   The  Tobacco  suit  presented  a  far  more  complicated 
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and  difficult  case  than  the  Standard  Oil  suit  for  a  decree  which  would 
effectuate  the  will  of  the  court  and  end  the  violation  of  the  statute.  There 
was  here  no  single  holding  company,  as  in  the  case  of  the  Standard  Oil 
Trust.  The  main  company  was  the  American  Tobacco  Company,  a  manu- 
facturing, selling  and  holding  company.  The  plan  adopted  to  destroy 
the  combination  and  restore  competition  involved  the  redivision  of  the 
capital  and  plants  of  the  whole  trust  between  some  of  the  companies 
constituting  the  trust  and  new  companies  organized  for  the  purposes 
of  the  decree  and  made  parties  to  it,  and  numbering  new  and  old, 
fourteen. 

The  American  Tobacco  Company  (old),  readjusted  capital,  S92,000,000; 
the  Liggett  &  Meyers  Tobacco  Company  (new),  capital,  S67,000,000; 
the  P.  Lorillard  Company  (new),  capital,  $47,000,000;  and  the  R.  J. 
Re3aiolds  Tobacco  Company  (old),  capital,  S7,525,000  are  chiefly  engaged 
in  the  manufacture  and  sale  of  chewing  and  smoking  tobacco  and  cigars. 
The  former  one  tinfoil  company  is  divided  into  two,  one  of  $825,000 
capital  and  the  other  of  $400,000.  The  one  snuff  company  is  divided  into 
three  companies,  one  with  a  capital  of  $15,000,000,  another  with  a  capital 
of  $8,000,000  and  a  third  with  a  capital  of  $8,000,000.  The  licorice  com- 
panies are  two,  one  with  a  capital  of  $5,758,300  and  another  with  a  capital 
of  $2,000,000.  There  is,  also,  the  British-American  Tobacco  Company,  a 
British  corporation,  doing  business  abroad  with  a  capital  of  $26,000,000, 
the  Porto  Rican  Tobacco  Company,  with  a  capital  of  $1,800,000,  and  the 
corporation  of  United  Cigar  Stores,  with  a  capital  of  $9,000,000. 

Under  this  arrangement,  each  of  the  different  kinds  of  business  will  be 
distributed  between  two  or  more  companies  with  a  division  of  the  prom- 
inent brands  in  the  same  tobacco  products,  so  as  to  make  competition  not 
only  possible  but  necessary.  Thus  the  smoking-tobacco  business  of  the 
country  is  divided  so  that  the  present  independent  companies  have  21.39 
per  cent,  while  the  American  Tobacco  Company  will  have  33.08  per  cent, 
the  Liggett  &  Meyers  20.05  per  cent,  the  Lorillard  Company  22.82  per 
cent,  and  the  Re3aiolds  Company  2.66  per  cent.  The  stock  of  the  other 
thirteen  companies,  both  preferred  and  common,  has  been  taken  from  the 
defendant  American  Tobacco  Company  and  has  been  distributed  among 
its  stockholders.  All  covenants  restricting  competition  have  been  de- 
clared null  and  further  performance  of  them  has  been  enjoined.  The 
preferred  stock  of  the  different  companies  has  now  been  given  voting 
power  which  was  denied  it  under  the  old  organization.  The  ratio  of  the 
preferred  stock  to  the  common  was  as  78  to  40.  This  constitutes  a  very 
decided  change  in  the  character  of  the  ownership  and  control  of  each  com- 
pany. 

Li  the  original  suit  there  were  twenty-nine  defendants  who  were  charged 
with  being  the  conspirators  through  whom  the  illegal  combination  acquired 
and  exercised  its  unlawful  dominion.  Under  the  decree  these  defendants 
will  hold  amounts  of  stock  in  the  various  distributee  companies  ranging 
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from  41  per  cent  as  a  maximum  to  28^  V^t^  cent  as  a  minimum,  except  m 
the  case  of  one  small  company,  the  Porto  Rican  Tobacco  Companyi  in 
which  they  will  hold  45  per  cent.  The  twenty-nine  individual  defendants 
are  enjoined  for  tl^ree  years  from  buying  any  stock  except  from  each  other, 
and  the  group  is  thus  prevented  from  extending  its  control  during  that 
period.  All  parties  to  the  suit,  and  the  new  companies  who  are  made  par- 
ties, are  enjoined  perpetually  from  in  any  way  effecting  any  combination 
between  any  of  the  companies  in  violation  of  the  statute  by  way  of  resump- 
tion of  the  old  trust.  Each  of  the  fourteen  companies  is  enjoined  from  ac- 
quiring stock  in  any  of  the  others.  All  these  companies  are  enjoined  from 
having  common  directors  or  officers,  or  common  bu3ring  or  selling  agents, 
or  common  offices,  or  lending  money  to  each  other. 

Objection  was  made  by  certain  independent  tobacco  companies  that 
this  settlement  was  unjust  because  it  left  companies  with  very  large  cajntal 
in  active  business,  and  that  the  settlement  that  would  be  effective  to  put 
all  on  an  equaUty  would  be  a  division  of  the  capital  and  plant  of  the  trust 
into  small  fractions  in  amount  more  nearly  equal  to  that  of  each  of  the  in- 
dependent companies.  This  contention  results  from  a  misund^standing 
of  the  anti-trust  law  and  its  purpose.  It  is  not  intended  thereby  to  prevent 
the  accumulation  of  large  capital  in  business  enterprises  in  which  such  a 
combination  can  secure  reduced  cost  of  production,  sale  and  distribution. 
It  is  directed  against  such  an  aggregation  of  capital  only  when  its  purpose 
is  that  of  stifling  competition,  enhancing  or  controlling  prices,  and  estab- 
lishing a  monopoly.  If  we  shall  have  by  the  decree  defeated  these  pur- 
poses and  restored  competition  between  the  large  units  into  which  the 
capital  and  plant  have  been  divided,  we  shall  have  accomplished  the  useful 
purpose  of  the  statute. 

It  is  not  the  purpose  of  the  statute  to  confiscate  the  property  and  capital 
of  the  offending  trusts.  Methods  of  punishment  by  fine  or  imprisonment 
of  the  individual  offenders,  by  fine  of  the  corporation  or  by  forfeiture  of  its 
goods  in  transportation  are  provided,  but  the  proceeding  in  equity  is  a 
specific  remedy  to  stop  the  operation  of  the  trust  by  injunction  and  prevent 
the  future  use  of  the  plant  and  capital  in  violation  of  the  statute. 

I  venture  to  say  that  not  in  the  history  of  American  law  has  a  decree 
more  effective  for  such  a  purpose  been  entered  by  a  court  than  that  against 
the  Tobacco  Trust.  As  Circuit  Judge  Noyes  said  in  his  judgment  apixov- 
ing  the  decree: 

"The  extent  to  which  it  has  been  necessary  to  tear  apart  this  ccHufaina- 
tion  and  force  it  into  new  forms  with  the  attendant  burdens  ought  to  de- 
monstrate that  the  Federal  anti-trust  statute  is  a  drastic  statute  which 
accomplishes  effective  results;  which  so  long  as  it  stands  on  the  statute 
books  must  be  obeyed,  and  which  cannot  be  disobeyed  without  inouning 
far-reaching  penalties.  And,  on  the  other  hand,  the  successful  reconstruc- 
tion of  this  organization  should  teach  that  the  effect  of  enforcing  this  stat- 
ute is  not  to  destroy,  but  to  reconstruct;  not  to  demolish,  but  to 
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in  accordance  with  the  conditions  which  the  Congress  has  declared  shall 
exist  among  the  people  of  the  United  States." 

It  has  been  assiuned  that  the  present  pro  rata  and  common  ownership  in 
all  these  companies  by  former  stockholders  of  the  trust  would  insure  a 
continuance  of  the  same  old  single  control  of  all  the  companies  into  which 
the  trust  had  by  decree  been  disintegrated.  This  is  erroneous  and  is  based 
upon  the  assumed  inefficacy  and  innocuousness  of  judicial  injunctions. 
The  companies  are  enjoined  from  co-<^ration  or  combination;  they  have 
different  managers,  directors,  purchasing  and  sales  agents.  If  all  or  many 
of  the  numerous  stockholders,  reaching  into  the  thousands,  attempt  to 
secure  concerted  action  of  the  companies  with  a  view  to  the  control  of  the 
market,  their  number  is  so  large  that  such  an  attempt  could  not  well  be 
concealed,  and  its  prime  movers  and  all  its  participants  would  be  at  once 
subject  to  contempt  proceedings  and  imprisonment  of  a  summary  char- 
acter. The  immediate  result  of  the  present  situation  will  necessarily  be 
activity  by  all  the  companies  under  different  managers,  and  then  competi- 
tion must  follow,  or  there  will  be  activity  by  one  con^any  and  stagnation 
by  another.  Only  a  short  time  will  inevitably  lead  to  a  change  in  owner- 
ship of  the  stock,  as  all  opportunity  for  continued  co-operation  must  dis- 
appear. Those  critics  who  speak  of  this  disintegration  in  the  trust  as  a 
mere  change  of  garments  have  not  given  consideration  to  the  inevitable 
working  of  the  decree  and  understand  little  the  personal  dmiger  of  att^npt- 
ing  to  evade  or  set  at  naught  the  solemn  injuncticm  of  a  oourt  whose  ob- 
ject is  made  plain  by  the  decree  and  whose  inhibitions  are  set  fortli  with  a 
detail  and  comprehensiveness  unexampled  in  the  history  of  equity  juris- 
prudence. 

The  effect  of  these  two  decii^ons  has  led  to  decrees  dissolving  the  com- 
bination of  manufacturers  of  electric  lamps,  a  Southern  wholesale  grocers' 
association,  an  interlocutory  decree  against  the  Powd^  Trust  with  direc- 
tions by  the  Circuit  Court  compelling  dissoluticA,  and  other  combinations 
of  a  similar  history  are  now  negotiating  with  the  Department  of  Justice 
looking  to  a  disintegration  by  decree  and  reorganization  in  accordance 
with  law.  It  seems  possible  to  bring  about  these  reorganizati(ms  without 
general  business  disturbance. 

But  now  that  the  anti-trust  act  is  seen  to  be  effective  for  the  accomplish- 
ment of  the  purpose  of  its  enactment,  we  are  met  by  a  cry  from  many  dif- 
ferent quarters  for  its  repeal.  It  is  said  to  be  obstructive  oi  business  prog- 
ress, to  be  an  attempt  to  restore  old-fashioned  methods  of  destructive 
competition  between  small  tmits,  and  to  make  impossible  those  useful 
combinations  of  capital  and  the  reduction  of  the  cost  of  production  that 
are  essential  to  continued  prosperity  and  normal  growth. 

In  the  recent  decisions  the  Supreme  Court  makes  dear  that  there  is 
nothing  in  the  statute  which  condemns  combinations  of  capital  or  mere 
bigness  of  plant  organized  to  secure  economy  in  imxluotion  and  a  reduction 
of  its  cost.   It  is  only  when  the  purpose  or  neeessary  effect  of  the  organiza- 
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tion  and  maintenance  of  the  combination  or  the  aggregation  of  immense 
size  are  the  stifling  of  competition,  actual  and  potential,  and  the  enhancing 
of  prices  and  establishing  a  monopoly,  that  the  statute  is  violated.  Mere 
size  is  no  sin  against  the  law.  The  merging  of  two  or  more  business 
plants  necessarily  eliminates  competition  between  the  units  thus  com- 
bined, but  this  elimination  is  in  contravention  of  the  statute  only  when 
the  combination  is  made  for  purpose  of  ending  this  particular  com- 
petition in  order  to  secure  control  of,  and  enhance,  prices  and  create  a 
monopoly. 

The  complaint  is  made  of  the  statute  that  it  is  not  sufficiently  definite 
in  its  description  of  that  which  is  forbidden,  to  enable  busmess  men  to 
avoid  its  violation.  The  suggestion  is  that  we  may  have  a  combination 
of  two  corporations,  which  may  run  on  for  years,  and  that  subsequently 
the  Attorney-General  may  conclude  that  it  was  a  violation  of  the  statute 
and  that  which  was  supposed  by  the  combiners  to  be  innocent  then  turns 
out  to  be  a  combination  in  violation  of  the  statute.  The  answer  to  this 
hypothetical  case  is  that  when  men  attempt  to  amass  such  stupendous 
capital  as  will  enable  them  to  suppress  C9mpetition,  control  prices  and 
establish  a  monopoly,  they  know  the  purpose  of  their  acts.  Men  do  not 
do  such  a  thing  without  having  it  clearly  in  mind.  If  what  they  do  is 
merely  for  the  purpose  of  reducing  the  cost  of  production,  without  the 
thought  of  suppressing  competition  by  use  of  the  bigness  of  the  plant  they 
are  creating,  then  they  cannot  be  convicted  at  the  time  the  imion  is  made, 
nor  can  they  be  convicted  later,  unless  it  happen  that  later  on  they  con- 
clude to  suppress  competition  and  take  the  usual  methods  for  doing  so,  and 
thus  establish  for  themselves  a  monopoly.  They  can,  in  such  a  case,  hardly 
complain  if  the  motive  which  subsequently  .is  disclosed  is  attributed  by 
the  court  to  the  original  combination. 

Much  is  said  of  the  repeal  of  this  statute  and  of  constructive  legislation 
intended  to  accomplish  the  purpose  and  blaze  a  clear  path  for  honest  mer- 
chants and  business  men  to  follow.  It  may  be  that  such  a  plan  will  be 
evolved,  but  I  submit  that  the  discussions  which  have  been  brought  out 
in  recent  days  by  the  fear  of  the  continued  execution  of  the  anti-trust 
law  have  produced  nothing  but  glittering  generalities  and  have  offered  no 
line  of  distinction  or  rule  of  action  as  definite  and  as  clear  as  that  which 
the  Supreme  Ck>urt  itself  lays  down  in  enforcing  the  statute. 

I  see  no  objection — and  indeed  I  can  see  decided  advantages — ^in  the 
enactment  of  a  law  which  shall  describe  and  denounce  meUiods  of  compe- 
tition which  are  unfair  and  are  badges  of  the  unlawful  purpose  denounced 
in  the  anti-trust  law.  The  attempt  and  purpose  to  suppress  a  competitor 
by  underselling  him  at  a  price  so  unprofitable  as  to  drive  him  out  of  busi- 
ness, or  the  making  of  exclusive  contracts  with  customers  under  which 
they  are  required  to  give  up  association  with  other  manufacturers,  and  nu- 
merous kindred  methods  for  stifling  competition  and  effecting  monopoly, 
should  be  described  with  sufficient  accuracy  in  a  criminal  statute  on  the 
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one  hand  to  enable  the  Government  to  shorten  its  task  by  prosecuting 
single  misdemeanors  instead  of  an  entire  conspiracy,  and,  on  the  other  hand 
to  serve  the  purpose  of  pointing  out  more  in  detail  to  the  business  com- 
munity what  must  be  avoided. 

In  a  special  message  to  Congress  on  Jan.  7,  1910,  I  ventured  to  point 
out  the  disturbance  to  business  that  would  probably  attend  the  dissolution 
of  these  offending  trusts.    I  said: 

''But  such  an  investigation  and  possible  prosecution  of  corporations 
whose  prosperity  or  destruction  affects  the  comfort  not  only  of  stock- 
holders but  of  millions  of  wage  earners,  employees  and  associated  trades- 
men must  necessarily  tend  to  disturb  the  confidence  of  the  business  com- 
munity, to  dry  up  the  now  flowing  sources  of  capital  from  its  places  of 
hoarding,  and  produce  a  halt  in  our  present  prosperity  that  will  cause 
suffering  and  strained  circumstances  among  the  innocent  many  for  the 
faults  of  the  guilty  few.  The  question  which  I  wish  in  this  message  to 
bring  clearly  to  the  consideration  and  discussion  of  Congress  is  whether, 
in  order  to  avoid  such  a  possible  business  danger,  something  cannot  be 
done  by  which  these  business  combinations  may  be  offered  a  means,  with- 
out great  financial  disturbance,  of  changing  the  character,  organization 
and  extent  of  their  business  into  one  within  the  lines  of  the  law  imder 
Federal  control  and  supervision,  secimng  compliance  with  the  anti-trust 
statute. 

"Generally,  in  the  industrial  combinations  called  'trusts,'  the  principal 
business  is  the  sale  of  goods  in  many  States  and  in  foreign  markets;  in 
other  words,  the  interstate  and  foreign  business  far  exceeds  the  business 
done  in  any  one  State.  This  fact  will  justify  the  Federal  Government  in 
granting  a  Federal  charter  to  such  a  combination  to  make  and  sell  in  inter- 
state and  foreign  commerce  the  products  of  useful  manufacture  under  such 
limitations  as  will  secure  a  compliance  with  the  anti-Uiist  law.  It  is  pos- 
sible so  to  frame  a  statute  that  while  it  offers  protection  to  a  Federal  com- 
pany against  harmful,  vexatious  and  unnecessary  invasion  by  the  States, 
it  shall  subject  it  to  reasonable  taxation  and  control  by  the  States  with 
respect  to  its  piurely  local  business. 

"Corporations  organized  under  this  act  should  be  prohibited  from  ac- 
quiring and  holding  stock  in  other  corporations  (except  for  special  reasons, 
upon  approval  by  the  proper  Federal  authority),  thus  avoiding  the  crea- 
tion under  national  auspices  of  the  holding  company  with  subordinate 
corporations  in  different  States,  which  has  been  such  an  effective  agency 
in  the  creation  of  the  great  trusts  and  monopolies. 

"  If  the  prohibition  of  the  anti-trust  act  against  combinations  in  restraint 
of  trade  is  to  be  effectively  enforced,  it  is  essential  that  the  National 
Government  shall  provide  for  the  creation  of  national  corporations  to  carry 
on  a  legitimate  business  throughout  the  United  States.  The  conflicting 
laws  of  the  different  States  of  the  Union  with  respect  to  foreign  corpora- 
tions make  it  difficult,  if  not  impossible,  for  one  corporation  to  comply 
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with  th^  requirements  bo  as  to  carry  on  businesfl  in  a  number  of  diffmnt 
States." 

I  renew  the  recommendation  of  the  enactment  of  a  general  law  providiiig 
for  the  voluntary  formation  of  corporations  to  engage  in  trade  and  oom- 
m^ce  among  the  States  and  with  foreign  nations.  Every  argument 
which  was  then  advanced  for  such  a  law,  and  every  explanation  wfaidi 
was  at  that  time  offered  to  possible  objections,  have  been  confirmed  by 
our  experience  since  the  enforcement  of  the  anti-trust  statute  has  resulted 
in  the  actual  dissolution  of  active  commercial  organizations. 

It  is  ev^i  more  manifest  now  than  it  was  then  that  the  denunciation 
of  conspiracies  in  restraint  of  trade  should  not  and  does  not  mean  the 
denial  of  organizations  large  enough  to  be  intrusted  with  our  interstate 
and  foreign  trade.  It  has  been  made  more  clear  now  than  it  was  then  that 
a  purely  negative  statute  like  the  anti-trust  law  may  well  be  supplemented 
by  specific  provifflons  for  the  building  up  and  regulation  of  Intimate  na- 
tional and  foreign  commerce. 

The  drafting  of  the  decrees  in  the  dissolution  of  the  present  trusts,  wi^ 
a  view  to  their  reorganization  into  legitimate  corporations,  has  made  it 
especially  apparent  that  the  courts  are  not  provided  with  the  administra- 
tive machinery  to  make  the  necessary  inquiries  preparatory  to  reorgani- 
zation, or  to  pursue  such  inquiries,  and  they  should  be  ^npowered  to 
invoke  the  aid  of  the  Bureau  of  Corporations  in  determining  the  suitable 
reorganization  of  the  disintegrated  parts.  The  Circuit  Court  and  the 
Attorney-Greneral  were  greatly  aided  in  framing  the  decree  in  the  Tobacco 
Trust  dissolution  by  an  expert  from  the  Bureau  of  Corporations. 

I  do  not  set  forth  in  detail  the  terms  and  sections  of  a  statute  which 
might  supply  the  constructive  legislation  permitting  and  aiding  the  forma- 
tion of  combinations  of  capital  into  Federal  corporations.  They  should 
be  subject  to  rigid  rules  as  to  their  organization  and  procedure,  including 
effective  publicity,  and  to  the  closest  supervision  as  to  the  issue  of  stock 
and  bonds  by  an  executive  bureau  or  conunission  in  the  Department 
of  Commerce  and  Labor,  to  which  in  times  of  doubt  they  might  well 
submit  their  proposed  plans  for  future  business.  It  must  be  dktinctly 
understood  that  incorporation  under  a  Federal  law  could  not  exempt 
the  company  thus  formed  and  its  incorporators  and  managers  from 
prosecution  under  the  anti-trust  law  for  subsequent  illegal  conduct,  but 
the  publicity  of  its  procedure  and  the  opportunity  for  frequent  consulta- 
tion with  the  bureau  or  commission  in  charge  of  the  incorporation  as  to 
the  legitimate  purpose  of  its  transactions  would  offer  it  as  great  security 
against  successful  prosecutions  for  violations  of  the  law  as  would  be 
practical  or  wise. 

Such  a  bureau  or  commission  might  well  be  invested  also  with  the  duty 
already  referred  to,  of  aiding  courts  in  the  dissolution  and  re-creatkm 
of  trusts  within  the  law.  It  should  be  an  executive  tribunal  of  the  dignity 
and  power  of  the  Comptroll^  of  the  Currency  or  the  Interstate  Commerce 
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Commission,  which  now  exercises  supervisory  power  over  important 
classes  of  corporations  under  Federal  regulation. 

The  drafting  of  such  a  Federal  incorporation  law  would  o£fer  ample 
opportunity  to  prevent  many  manifest  evils  in  corporate  management 
to-day,  including  irresponsibility  oi  control  in  the  hands  of  the  few  who 
are  not  the  real  owners. 

I  recommend  that  the  Federal  charters  thus  to  be  granted  shall  be 
voluntary,  at  least  until  experience  justifies  mandatory  provisions.  The 
benefit  to  be  derived  from  the  operation  of  great  businesses  under  the 
protection  of  such  a  charter  would  attract  all  who  are  anxious  to  keep 
witliin  the  lines  of  the  law.  Other  large  combinations  that  fail  to  take 
advantage  of  ihe  Federal  incorporation  will  not  have  a  right  to  complain 
if  their  failure  is  ascribed  to  unwillingness  to  submit  their  transactions 
to  the  careful  official  scrutiny,  competent  supervision  and  publicity  at- 
tendant upon  the  enjoyment  of  such  a  charter. 

The  opportunity  thus  suggested  for  Federal  incorporation,  it  se^ns  to 
me,  is  suitable  constructive  legislation  needed  to  facilitate  the  squaring 
of  great  industrial  enterprises  to  the  rule  of  action  laid  down  by  the  anti- 
trust law.  This  statute  as  construed  by  the  Supreme  Court  must  continue 
to  be  the  line  of  distinction  for  legitimate  business.  It  must  be  enforced, 
unless  we  are  to  banish  individualism  from  all  business  and  reduce  it  to 
one  common  sjrstem  of  regulation  or  control  of  prices  like  that  which  now 
prevails  with  respect  to  public  utilities,  and  which  when  applied  to  al^ 
business  would  be  a  long  step  toward  State  Socialism. 

The  anti-trust  act  is  the  expression  of  the  effort  of  a  freedom-loving 
people  to  preserve  equality  of  opportunity.  It  is  the  result  of  the  confident 
determination  of  such  a  people  to  maintain  their  future  growth  by  pre- 
serving uncontrolled  and  unrestricted  the  enterprise  of  the  individual, 
his  industry,  his  ingenuity,  his  intelligence  and  his  independent  courage. 

For  twenty  years  or  more  this  statute  has  been  upon  the  statute  book. 
All  knew  its  general  purpose  and  approved.  Many  of  its  violators  were 
cynical  over  its  assumed  impotence.  It  seemed  impossible  of  enforcement. 
Slowly  the  mills  of  the  courts  ground;  and  only  gradually  did  the  majesty 
of  the  law  assert  itself.  Many  of  its  statesmen-authors  died  before  it  be- 
came a  living  force,  and  they  and  others  saw  the  evil  grow  which  they  had 
hoped  to  destroy.  Now  its  efficacy  is  seen ;  now  its  power  is  heavy ;  now  its 
object  is  near  achievement.  Now  we  hear  the  call  for  its  repeal  on  the 
plea  that  it  interferes  with  business  prosperity,  and  we  are  advised  in  most 
general  terms,  how  by  some  other  statute  and  in  some  other  way  the  evil 
we  are  just  stampmg  out  can  be  cured,  if  we  only  abandon  this  work  of 
twenty  years  and  try  another  experiment  for  another  term  of  years. 

It  is  said  that  the  act  has  not  done  good.  Can  this  be  said  in  the  face 
of  the  effect  of  the  Northern  Securities  decree?  That  decree  was  in  no  way 
so  drastic  or  inhibitive  in  detail  as  either  the  Standard  Oil  decree  or  the 
Tobacco  decree;  but  did  it  not  stop  for  all  time  the  then  powerful  move- 
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ment  toward  the  control  of  all  the  railroads  of  the  country  in  a  sin^  hand? 
Such  a  one-man  power  could  not  have  been  a  healthful  influence  in  the 
republic,  even  though  exercised  under  the  general  supervision  of  an  in- 
terstate conunission. 

Do  we  desire  to  make  such  ruthless  combinations  and  monopolies  law- 
ful? When  aU  energies  are  directed,  not  toward  the  reduction  of  the  cost 
of  production  for  the  public  benefit  by  a  healthful  competition,  but 
toward  new  ways  and  means  for  making  permanent  in  a  few  hands  the 
absolute  control  of  the  conditions  and  prices  prevailing  in  the  whole  field 
of  industry,  then  individual  enterprise  and  effort  will  be  paralyzed  ^^and 
the  spirit  of  commercial  freedom  will  be  dead.  * 

Wii.  H.  Tatt. 

The  White  House,  December  5, 1911. 

Asserting  that  the  Supreme  Court  decisions  had  proved 
the  effectiveness  of  the  Sherman  anti-trust  law,  Attorney- 
General  George  W.  Wickersham  in  his  annual  report  issued 
nine  days  after  President  Taf t's  message  said : 

There  is  no  doubt  that  public  interest  in  the  enforcement  of  this  law 
is  even  greater  than  it  was  at  the  date  of  my  last  annual  report.  The 
decisions  favorable  to  the  Government  in  the  prosecutions  against  the 
Standard  Oil  Company  and  the  Tobacco  combinations  have  fully  demon- 
strated the  effectiveness  of  ihe  law  to  accomplish  the  purposes  for  which 
it  was  enacted. 

It  would  be  of  great  value  if  the  functions  of  the  Bureau  of  Corpora- 
tions of  the  Department  of  Commerce  and  Labor  should  be  so  enlarged 
that  it  could  be  called  upon  officially  to  make  investigations  and  report 
its  conclusions  with  respect  to  plans  for  the  disintegration  of  monopolistic 
combinations  which  either  voluntarily  or  in  pursuance  of  a  decree  ad- 
judging them  to  be  in  violation  of  the  anti-trust  law  are  proposing  plans 
of  disintegration.  It  might  also  be  availed  of  as  the  nucleus  for  an  ad- 
ministrative board  under  whose  supervision  consolidations  or  mergers 
for  lawful  purposes  might  be  formed. 

Regarding  the  dissolution  of  the  Tobacco  Trust  Mr.  Wick- 
ersham added : 

The  problems  involved  in  working  out  this  disint^^tion  were  eco- 
nomic rather  than  legal.  On  the  one  hand,  competitors  of  the  existing  cont- 
bination  were  eager  to  compel  the  imposition  of  terms  or  conditions 
of  the  disintegration  which  would  have  made  a  solvent,  successful  business 
readjustment  impossible,  would  have  brought  about  a  receivership  of 
the  property  and  forced  judicial  sales,  resulting  in  great  financial  loss^ 
not  only  to  those  interested  in  the  combination,  but  to  the  business 
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interests  of  the  country  at  large,  and  in  the  end  would  have  benefited 
only  the  very  individuals  who  had  been  dominant  in  the  formation  of 
the  combination,  as  they  are  possessed  of  means  ample  enough  to  profit 
by  the  ruin  which  would  have  followed.  It  was  my  conviction  that  it 
was  the  proper  concern  of  the  law  officers  of  the  Government  to  see  to  it 
that  in  the  new  conditions  to  be  formed  no  one  company  should  have  such 
a  large  amount  of  the  business  of  the  country  in  any  particular  line  dealt 
in  as  to  threaten  or  accomplish  monopoly,  but  not  to  compel  such  a  dis- 
solution as  would  result  in  receivership  and  complete  disintegration. 
In  my  opinion,  the  plan  which  has  been  approved  by  the  Circuit  Court 
will  accomplish  the  objects  of  the  law;  and  the  various  injunctive  pro- 
visions embodied  in  the  decree  of  the  Circuit  Court  will  effectively  op- 
erate to  prevent  a  recurrence  in  the  future  of  those  agreements  and  con- 
ditions which  in  the  past  have  been  found  to  be  essential  to  the  creation 
and  maintenance  of  monopolistic  conditions. 

As  to  legislation  the  Attorney-General  made  these  recom- 
mendations : 

Abolishing  the  present  jurisdictional  restriction  which  prevents  the 
United  States  from  maintaining  a  transitory  action  against  an  individual 
or  corporate  defendant  in  any  district  other  than  that  in  which  the  indi- 
vidual resides,  or  in  which  the  corporation  has  its  principal  place  of  busi- 
ness within  the  State  of  its  incorporation. 

Empowering  the  Secretary  of  the  Interior  to  determine  when  grants  of 
lands  or  easements  shall  be  forfeited  for  breach  of  conditions  subsequent, 
and  authorizing  the  Attorney-General,  at  his  request,  to  begin  and  main- 
tain in  the  courts  proceedings  to  have  such  forfeiture  judicially  declared. 

Providing  a  general  immunity  statute  so  that  the  Government  will  have 
the  power  to  compel  incriminating  disclosures  by  giving  a  compensatory 
immunity. 

Providing  a  method  of  service  of  process  in  criminal  cases  against  cor- 
porations. 

Extending  the  provisions  of  the  parole  law  to  life  prisoners  when  they 
have  actually  served  a  long  period  of  years. 

Favoring  the  development  and  scope  of  the  Bureau  of 
Corporations,  Secretary  Charles  Nagel  of  the  Department 
of  Commerce  and  Labor,  in  a  report  to  President  Taft  on 
January  2,  1912,  asserted  that  ''the  mere  breaking  up  of 
large  corporations  into  a  number  of  separate  parts  by  no 
means  meets  the  whole  Trust  question."    He  added: 

A  certain  degree  of  combination  of  capital  is  admittedly  essential  to  the 
carrying  on  of  our  great  business  enterprises.    To  control  properly  such 
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DcccaMuy  combinstioim  we  must  banre  some  administrative  federal  office 
or  oommiflBioa  which  shall  make  this  work  its  busiiiess. 

We  mast  have  a  permanent  authority  which  shall  by  steady  and  eon- 
tinuous  sapervision  and  publicity  safeguard  the  public  interests  and  at  tlie 
same  lime  allow  full  seope  for  necessary  and  proper  business  efficiency  and 
development. 

The  decisions  of  the  Supreme  Court  in  the  Standard  Oil  and 


Tobacco  Company  cases  have  brought  fcnrcibly  to  the  public  attention  a 
fact  repeatedly  presented  in  the  reports  of  this  department — ^the  imperative 
need  for  the  positive  administrative  T^;ulation  of  great  industrial  corpor- 
ations. 

The  recent  decisions  and  re-organixaticms  which  f oflowed  have  made 
it  clear  that  another  imperative  stq»  remains  to  be  taken  and  that  this  is 
the  establishment,  by  appn^niate  legidation,  of  a  broad  system  of  super- 
vision and  publicity  for  all  those  industrial  and  commercial  organiaationa 
engaged  in  inter-State  and  International  business. 

Whether  this  shall  be  done  by  means  of  Federal  incorporations  or  by  a 
Federal  office  or  oonunission  exercising  powers  of  regulation  and  supervi- 
sion may  be  a  secondary  question.  The  first  consideration  appears  to  be 
the  establishment  of  permanent  administrative  publicity,  regulation,  and 
supervision.  The  time  is  peculiarly  ripe  for  such  action.  Public  opinion 
and  the  views  of  many  corporation  managers  are  as  one. 

Secretary  Nagel  recommended  that  the  Bureau  of  Cor- 
porations be  developed  to  take  up  the  form  of  supervision 
he  suggested.  It  would  be  but  a  logical  expansion  of  the 
bureau's  operations  and  power  which  he  said  have  relied 
solely  on  publicity  for  the  last  eight  years  and  have  demon- 
strated beyond  question  what  a  system  of  permanent 
supervision  can  do. 

Speaking  under  the  auspices  of  the  Women's  Auxiliary 
of  the  Maryland  Civil  Service  Reform  Association,  in  Balti- 
more, Md.,  on  January  6,  1912,  Assistant  United  States 
Attorney-General  Winfred  T.  Denison,  who  was  concerned 
in  the  prosecution  of  the  Sugar  Trust  underweighing,  draw- 
back and  bribery  cases,  blamed  "practical  politics"  by 
which  importing  concerns,  heavy  contributors  to  campaign 
funds,  made  the  customs  service  a  sort  of  ''clearing  house'' 
for  political  obligations. 

Mr.  Denison  declared  political  appointments  at  the  port 
of  New  York  made  over  the  vigorous  protests  of  Civil  Service 
reformers  had  cost  the  Government  more  than  $1,000,000 
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in  sugar  frauds  alone.  This,  he  said,  could  not  have  been 
moie  than  a  fraction  of  the  total  financial  loss  on  all  classes 
of  importations.  Far  worse  than  the  money  loss,  he  said, 
was  ''the  demoralization  of  the  service  and  the  humiliation 
of  the  American  people  by  the  scandal  which  attracted 
international  attention." 

Incompetency,  inefficiency,  corruption  and  consequent 
loss  of  revenue,  Mr.  Denison  declared,  have  existed  in  the 
customs  service,  in  direct  proportion  to  the  existence  of 
anti-*civil  service  reform  methods. 

For  thirty  years,  Mr.  Denison  added,  politics  and  sugar 
frauds  had  gone  hand  in  hand  at  the  docks  of  New  York. 
Describing  the  system  he  said: 

When  CoUector  Loeb  began  his  Custom  House  cleaning  consequent 
upon  the  revelations  in  the  sugar  cases,  he  called  in  the  Deputy  Surveyor 
in  charge  of  the  weighing  division  and  asked  why  he  should  not  be  dis- 
missed. 

The  officer  protested  that  he  had  been  honest  and  had  never  taken  a 
cent. 

Collector  Loeb  asked  how  it  was  possible  that  all  of  those  frauds  should 
have  gone  on  for  all  those  years  without  his  taking  any  effective  steps  to 
stop  them,  or  at  least  to  report  them  to  his  superiors. 

"Well,  Mr.  Collector,"  said  the  officer,  "I  was  helpless.  If  I  had  taken 
any  steps  to  stop  those  frauds  the  politicians  would  have  had  me  removed 
and  I  would  have  been  without  any  means  to  support  my  family. 

"Suppose,  for  example,  one  of  the  sugar  superintendents  called  me  up 
on  the  telephone  and  told  me  that  a  government  assistant  weigher  was 
unsatisfactory.  If  I  refused  to  transfer  him,  he  would  go  to  the  political 
organiiation  and  the  orders  would  come  around  through  the  Surveyor  to 
detail  some  other  man  to  that  position.  It  would  be  on  some  plea  that  the 
weigher  objected  to  was  too  slow  or  that  the  new  man  lived  near  by  and 
wanted  the  detail.  In  that  way  the  sugar  people  could  get  whatever 
weighers  they  needed." 

This  experience  of  the  practical  effect  of  practical  politics  was  not  by 
any  means  limited  to  New  York.  At  Philadelphia,  as  well  as  at  New  York, 
that  has  been  determined  officially. 

The  special  federal  Grand  Jury  which  had  just  made  its  report  over 
there  found  that  the  frauds  and  quasi  fraudulent  sharp  practices  resulting 
in  loss  of  revenue  to  this  government  had  been  unrestrained  there  in 
Philadelphia  at  the  McCahan  Sugar  Refinery  ever  since  1894;  at  the 
Franklin  refinery  during  its  operation  from  1895  to  1897,  and  at  the 
Spreckels  refinery  up  to  1905,  but  not  since. 
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They  foand  no  instanoe  <rf  bribeiy  or  atteo^yted  bribery.  In  thdr 
formal  report  they  directly  stated  that  the  patronage  system  and  the 
violations  and  evasions  of  the  dvil  service  laws  were  the  real  causes  of  the 
government's  loss. 

For  years,  as  the  Grand  Jury  found,  that  Custom  House  had  been 
treated  as  a  trough  at  which  the  politicians  mig^t  feed  the  men  engaged  in 
doing  their  political  work. 

The  Grand  Jury  also  found  that  the  concerns  wtioee  importations  the 
employees  were  to  watch  were  of  great  financial  inqxniance  to  the  repub- 
lican political  organisation  and  made  heavy  campaign  contributions  to  it. 

James  C.  McReynolds,  who  as  special  counsel  for  the 
Government,  prosecuted  the  Tobacco  Trust,  discussing  the 
Sherman  law  at  a  meeting  held  in  the  Church  of  the  Ascen- 
sion (New  York)  on  January  12, 1912,  told  of  the  effectivenesB 
of  the  anti-trust  act.  He  said  that,  although  the  Sherman 
law  is  not  a  panacea  for  all  cases  concerning  the  abatement 
of  ill^al  combinations  in  trade  any  more  than  the  Ten 
Commandments  have  proved  effective  in  the  preventicm  of 
crime  in  general,  yet  it  proved  a  great  benefit  in  the  long  run. 
The  question  of  what  good  the  Sherman  act  has  done  in  stop- 
ping the  activities  of  combinations  organized  in  restraint  of 
trade  is  a  mere  incident  in  the  main  issue,  he  pointed  out, 
but  the  real  good  accomplished  is  that  Congress  has  the 
power  to  legislate  as  to  the  rights  or  wrongs  of  such  com- 
binations. 

Great  combinations  of  industry  are  threatening  our  coun- 
try with  a  worse  slavery  than  that  which  our  fathers  have 
driven,  from  the  land,  said  United  States  District  Attorney 
James  H.  Wilkerson  in  a  speech  before  the  Illinois  St.  An- 
drew Society  at  its  annual  dinner  held  in  Chicago  on  No- 
vember 29,  1911. 

The  defence  of  these  combinations  that  are  stifling  com- 
petition, he  continued,  is  that  they  serve  to  effect  economy 
of  production  and  cheapen  prices.  If  economy  is  to  be  se- 
cured through  the  sacrifice  of  the  independent  business  man 
it  is  too  great  a  price  to  pay.  If  cheapness  is  obtained  at 
such  a  price  it  would  be  better  that  the  great  inventions  of 
Watt,  Morse,  and  Edison  had  withered  in  their  brains. 

We  boast  of  our  enormous  resources.    If  we  are  not  care- 
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ful  those  resources  will  be  our  undoing.  The  mines  will  be 
our  slave  pits,  the  railroads  will  be  the  bonds  of  our  slavery, 
the  whirl  and  clang  of  the  mills  will  be  noise  of  the  lash  and 
clanking  of  our  chains. 

Replying  to  the  request  from  the  State  of  Ohio  to  explain 
the  high  cost  of  living,  the  Cincinnati  Housewives  Co- 
operative League,  through  its  president,  Mrs.  J.  W.  Ellms, 
made  its  report  public  on  January  23,  1912,  and  gave  the 
following  as  the  chief  causes  of  the  present  exorbitant  prices: 

Trusts.    Selfish,  greedy,  and  hungry  for  big  profits. 

Speculation.  Prices  fixed  by  gamblers  rather  than  by  the 
cost  of  production. 

Mayor  William  J.  Gaynor  of  New  York  City,  in  a  speech 
which  he  delivered  on  February  8,  1912,  said  that  the  trust 
problem  could  easily  be  solved  through  the  imited  action 
of  the  States.  Leading  up  to  the  point  which  he  intended 
to  make.  Mayor  Gaynor  described  the  legal  history  of  the 
trusts  and  the  first  dissolutions  achieved  imder  the  law  of  the 
Sugar  and  Standard  Oil  trusts  on  the  simple  ground  that 
corporations  could  not  become  co-partners  with  each  other 
or  imite  in  any  way  for  business  purposes.  But  straightway, 
he  said,  the  State  of  New  Jersey  passed  a  statute  enabling 
corporations  to  unite  and  become  a  business  unit  by  means 
of  the  so-called  holding  company.  In  this  way  the  Standard 
Oil  companies  and  the  Sugar  companies  were  again  massed 
as  a  business  unit,  the  Mayor  said,  and  added: 

Some  other  states  passed  a  law  similar  to  that  of  New  Jersey.  But 
four-fifths  of  the  trusts  of  this  country  are  organized  and  exist  under  this 
New  Jersey  statute.  You  already  perceive  what  I  am  coming  at — ^namely, 
how  easy  it  is  to  get  rid  of  the  trusts  if  we  want  to.  It  is  only  necessary 
to  repeal  tluiit  New  Jersey  statute,  and  the  similar  statutes  which  were 
passed  in  some  of  the  other  states.  The  outcry  against  these  trusts  seems 
to  be  quite  as  loud  over  in  New  Jersey  as  anywhere  else  in  the  country. 
That  being  so,  why  is  it  that  that  New  Jersey  statute  has  not  been  re- 
pealed before  this?  Why  is  it  that  no  one  in  office  or  out  of  office  over  in 
New  Jersey  has  asked  the  New  Jersey  Legislature  to  repeal  it?  No  Gov- 
ernor has  sent  a  message  to  the  Legislature  of  any  state  which  has  this 
statute  calling  for  its  repeal  so  far  as  I  have  heard.  From  which  some 
people  might  deduce  that  the  cry  against  the  trusts  is  wholly  insincere. 
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Since  th^  can  be  abolished  so  easily,  do  you  not  think  that  they  oug^t  to 
be,  or  else  that  those  that  fail  to  even  try  to  repeal  them  should  stop  cry- 
ing out  against  them  at  the  top  of  their  voices?  Wemustnotlayoundves 
open  to  the  charge  of  being  mere  demagogues.  If  the  people  want  the 
trusts  broken  up  or  prevented  they  need  only  to  elect  governors  and  legis- 
lators who  will  carry  out  their  will. 

A  schedule  of  assessments  filed  with  the  State  Comptroller 
of  New  Jersey,  on  Jime  16, 1911,  showed  the  tax  levy  agamst 
7,008  corporations  to  be  $2,478,928.13.  Of  these  corpora- 
tions the  schedule  indicated  that  139  of  them  had  capital 
stock  issues  to  the  extent  of  $10,000,000  or  more,  each. 
Twenty-eight  of  them  had  capital  stock  outstanding  of  more 
than  $50,000,000  each,  and  six  of  them  were  in  the  one 
liundred  million  dollar  class.  The  tax  of  the  United  States 
Steel  Corporation,  the  largest  on  the  list  with  a  capital 
stock  of  $868,583,600,  was  assessed  at  $47,179. 

THE  SHERBiAN  LAW 

An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled: 

Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States,  or 
with  foreign  nations,  is  hereby  declared  to  be  iUegal.  Every  perscm  who 
shall  make  any  such  contract,  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  oonvictioii 
thereof,  shall  be  punished  by  a  fine  not  exceeding  S5,000,  or  by  impriscm- 
ment  not  exceeding  one  year,  or  by  both  said  punishments  in  the  discretkm 
of  the  Court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop<rfise, 
or  combine  or  conspire  with  any  other  person  or  persons  to  monopolise  any 
part  of  the  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  fine  not  exceeding  S5,000,  or  by  impriscmment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
Court. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  in  any  Territory  of  the 
United  States,  or  the  District  of  Colmnbia,  or  in  restraint  of  trade  or  com- 
merce between  any  such  Territory  and  another,  or  between  any  sueh 
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Tenritoiy  or  Territories  and  State  or  States  or  the  District  of  Columbia, 
or  with  foreign  nations,  or  between  the  District  of  (Columbia,  and  any 
State  or  States  or  foreign  nations,  is  hereby  declared  illegal.  Every  person 
who  shall  make  any  such  contract  or  engage  in  any  such  combination  or 
conspiracy,  shall  be  deemed  gUilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  $5,000,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punudmients  in  the  discre- 
tion of  the  Ck>urt. 

Sec.  4.  The  several  Circuit  Courts  of  the  United  States  are  hereby  in- 
vested with  jurisdiction  to  prevent  and  restrain  violations  of  this  act;  and 
it  shall  be  the  duty  of  the  several  Districtr Attorneys  of  the  United  States, 
in  their  respective  districts,  under  the  direction  of  the  Attorney-General, 
to  institute  proceedings  in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth  the  case  and 
prajnng  that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of  such  peti- 
tion the  Court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and  de- 
termination of  the  case;  and  pending  such  petition  and  before  final  decree, 
the  Court  may  at  any  time  make  such  temporary  restraining  order  or  pro- 
hibition as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  Court  before  which  any  pro- 
ceeding under  Sec.  4  of  this  act  may  be  pending,  that  the  ends  of  justice 
require  that  other  parties  should  be  brought  before  the  Court,  the  Court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the  district  in 
which  the  Coiui;  is  held  or  not;  and  subpcenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any  combination, 
or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  mentioned 
in  Sec.  1  of  this  act,  and  being  in  the  course  of  transportation  from  one 
State  to  another,  or  to  a  foreign  country,  shall  be  forfeited  to  the  United 
States,  and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure  and  condemnation  of  property 
imported  into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act  may  sue  therefor  in  any  Circuit  Court  of 
the  United  States  in  the  district  in  which  the  defendant  resides  or  is  found, 
without  respect  to  the  amount  in  controversy,  and  shall  recover  threefold 
the  damages  by  him  sustained,  and  the  costs  of  suit,  including  a  reasonable 
attom^s  fee. 

Sec.  8.  That  the  word  "person"  or  "persons"  wherever  used  in  this 
act  shall  be  deemed  to  include  corporations  and  associations  existing  under 
or  authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any  of  the 
territories,  the  laws  of  any  State  or  the  laws  of  any  foreign  country. 

Approved  July  2, 1890. 
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STANDARD  OIL  MONOPOLY 

Tiie  decisions  of  the  Supreme  Court  of  the  United  States 
upholding  the  provisions  of  the  anti-trust  law  invoked  in  the 
prosecution  of  the  Trans-Missouri  Freight  Association,  the 
Joint  Traffic  Association,  and  the  Addyston  Pipe  &  Steel 
Company,  made  it  possible  for  the  Government  to  institute 
proceedings  for  the  dissolution  of  the  ^gantic  combines.  The 
first  of  these  equity  suits  was  brought  against  the  Standard 
Oil  Company  of  New  Jersey,  and  thirty-three  other  corpora- 
tions, John  D.  Rockefeller,  William  Rockefeller  and  five 
other  individual  defendants  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missomi  at  St.  Louis,  on 
November  15,  1906.  The  bill  charged  the  defendants  with 
maintaining  a  combination  in  restraint  of  trade  in  the  man- 
ufacture and  sale  of  petroleum. 

The  Government's  complaint  explained  that  the  coal  oil 
industry  in  this  country  dated  from  the  drilling  of  Drake's 
Well,  on  August  28, 1859,  and  that  in  1865,  John  D.  Rocke- 
feller united  in  one  firm  the  refineries  controlled  by  himself, 
William  Rockefeller,  a  Mr.  Andrews,  and  H.  M.  Flagler. 
This,  the  original  combination,  was  formed  because  the 
difficulties  besetting  refiners  in  1865  were  chiefly  such  as 
could  be  cured  by  an  increase  in  capital.  In  1861  the  best 
wells  were  thirty  miles  from  the  railroads,  and,  owing  to 
difficulties  of  transportation,  petroleum  had  fallen  from  $20 
a  barrel  to  almost  nothing.  Two  years  later  boats  had  b^un 
carrying  the  crude  oil  and  smaU  pipe  Unes  and  branch  rail- 
ways  had  been  built.  In  1866  a  more  efficient  refining 
method  was  invented,  and  the  tank  car  began  to  replace 
the  old  flat  car,  with  its  wooden  tubs.  These  changes  called 
for  much  more  capital  than  any  of  the  oil  men  could  com- 
mand unassisted,  and  resulted  in  Mr.  Rockefeller's  de- 
termination to  organize  the  leading  producers  into  a 
union. 

The  years  from  1865  to  1870  determined  the  most  efficient 
imit  of  production,  while  the  next  seven  years  brought  lower 
costs  of  transportation.     Large  refineries  soon  began  to 
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jnannfactnre  their  own  barrels,  cases,  and  materials  used 
in  their  manufacturing  processes. 

The  Standard  Oil  Company  of  Ohio  was  organized  in  1870, 
with  a  capital  of  $1,000,000,  and  by  an  act  of  the  Pennsyl- 
vania Legislature,  the  South  Improvement  Company  was 
created  in  1871.  Of  the  two  thousand  shares,  900  were 
owned  by  H.  M.  Flagler,  0.  H.  Payne,  William  Rockefeller, 
J.  H.  Bostwick,  and  J.  D.  Rockefeller.  This  company  soon 
effected  favorable  contracts  with  the  Pennsylvania,  New 
York  Central,  and  Erie  Railroads,  under  which  the  oil 
company  got  rebates,  while  outsiders  paid  regular  rates. 
Knowledge  of  this  aroused  great  indignation  throughout  the 
oil  region  and  before  the  South  Improvement  Company  had 
an  opportunity  to  enjoy  the  benefits  of  its  arrangement,  the 
Pennsylvania  Legislature  summarily  destroyed  its  charter. 

At  the  same  time  that  Rockefeller  and  his  associates  were 
developing  the  business  in  the  West,  W.  C.  Warden  was 
doing  the  same  in  Philadelphia,  Lockhart  in  Pittsburg,  and 
Charles  Pratt  in  Brooklyn.  In  1872  these  men  combined 
forces  with  the  Rockefellers  and  formed  what  was  known  as 
the  Standard  Oil  "Alliance,"  and  then  the  capital  of  the 
Standard  Oil  Company  of  Ohio  was  increased  to  $3,500,000. 

From  1874  to  1877  the  company  devoted  itself  to  acquiring 
control  of  pipe  lines.  These  became  involved  in  a  war  with 
rival  railroads,  with  the  result  that  in  1874  freight  charges 
from  Chicago  to  the  seaboard  fell  from  $1  to  10  cents.  New 
York  Central  and  Erie  lost  millions,  while  the  Baltimore  & 
Ohio  and  Pennsylvania  ceased  paying  dividends.  On  Oct.  17, 
1877,  the  Pennsylvania  abandoned  the  struggle  and  signed 
a  contract  giving  the  Standard  Oil  Company  a  practical 
monopoly  of  the  production  and  transportation  of  oil  in  the 
United  States.  In  1878  and  1879  the  Oil  Trust  owned  or 
controlled  by  contract  every  transporting  agent  in  the  oil 
regions. 

Under  the  trust  agreement  the  stock  of  the  various  oil 
companies  in  the  combine  was  placed  in  the  hands  of  J.  D. 
Rockefeller,  0.  N.  Payne,  William  Rockefeller,  J.  A.  Bost- 
wick, H.  M.  Flagler,  W.  G.  Warden,  Charles  Pratt,  Ben- 
17 
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Jamin  Brewster,  and  John  D.  Archbold,  the  trustees,  in 
tetum  for  which  certificates  were  issued  to  the  owners. 

The  Inter-State  Ck)mmerce  Act  in  1887  forbade  discrim- 
inations by  raUroads,  and  the  Standard's  special  rates  were 
abolished.  In  spite  of  that  the  company's  growth  and  pros- 
perity continued.  Property  of  the  various  companies  which 
entered  the  trust  in  1887  was  valued  at  $75,000,000.  In 
1892  the  value  was  estimated  at  $122,000,000,  and  50  per 
cent  of  the  increase  had  come  from  profits  invested.  Divi- 
dends rose  from  5}4  P^  cent  in  1882  to  12  per  cent  in  1891. 

In  1891  the  State  of  Ohio  began  an  action  to  oust  the 
Standard  Oil  Company  on  the  ground  that  it  had  become  a 
party  to  an  agreement  against  public  policy.  The  court's  de- 
cision in  the  following  year  made  it  necessary  to  dissolve  the 
company.  The  trust  dissolved  into  its  constituent  companies, 
and  the  Standard  Oil  Ck)mpany  of  New  Jersey  was  organised 
in  1899. 

When  the  defendants  filed  answers  in  the  dissolution  suit, 
the  Circuit  Court  for  the  Eastern  District  of  Missouri, 
appointed  Franklin  Ferriss,  as  Special  Examiner,  to  take  the 
testimony  in  the  case.  At  the  hearings  which  covered  a 
period  of  over  two  years,  and  were  held  in  many  states, 
Frank  B.  Kellogg  appeared  for  the  Government,  and  John  G. 
Milbum,  and  Moritz  Rosenthal  represented  the  defendants. 

The  record  of  the  case  comprising  25,000  pages  of  7,000,000 
words  and  1,500  exhibits,  was  submitted  to  Judges  Elmer  B. 
Adams  of  St.  Louis;  Willis  A.  Van  Devanter  of  Cheyenne; 
William  C.  Hook  of  Leavenworth;  and  Walter  H.  Sanborn 
of  St.  Paul,  all  of  the  Eighth  Circuit,  and  occupjring  the  bench 
at  the  argument  which  took  place  in  April,  1909. 

The  decision  in  the  case  declaring  the  Standard  Oil  Com* 
pany  to  be  a  monopoly  and  illegal  combination  operating 
in  restraint  of  trade  in  violation  of  the  Sherman  law,  written 
by  Judge  Sanborn,  and  concurred  in  by  his  three  associates, 
rendered  on  November  20,  1909,  in  part,  was  as  follows: 

CongresB  has  power  under  the  commercial  clause  of  the  Gonstitutioii  to 
regulate  and  restrict  the  uae,  in  cammstce  among  the  several  States  and 
with  foreign  nations,  of  contracts,  of  the  method  of  holding  title  to  inop* 


6rty  and  of  every  other  bfitrumentality  employed  in  tliat  eommerce  so 
far  as  it  may  be  neoeesary  to  do^so  in  order  to  prevent  the  restraint 
thereof  denomiced  by  the  anti-trust  act  of  July  2, 1890,  26  Stat.  209. 

Test  of  the  legality  of  a  combination  under  this  act  is  its  necessary 
effect  upon  competition  in  coomierce  among  the  States  or  with  foreign  na- 
tions. 

If  its  necessary  effect  is  only  incidentally  or  indirectly  to  restrict  that 
competition  while  its  chief  result  is  to  foster  the  trade  and  increase  the 
business  of  those  who  make  and  operate  it,  it  does  not  violate  that  law. 

But  if  its  necessary  effect  is  to  stifle  or  directiy  and  substantially  to 
restrict  free  competition  in  commerce  amimg  the  States  or  with  foreign  na- 
tions, it  is  illegal  within  the  meaning  of  that  statute. 

The  power  to  restrict  competition  in  commerce  among  the  several  States 
or  with  foreign  nations  vested  in  a  person  or  an  association  of  posons  by 
a  combination  is  indicative  of  the  character  of  the  combination  because 
it  is  to  the  interest  of  the  parties  that  such  a  power  should  be  exercised, 
and  the  presumption  is  that  it  will  be. 

The  combination  in  a  single  corporation  or  person  by  an  exchange  of 
stock  of  the  power  of  many  stockholders  holding  the  same  proportions 
respectively,  of  the  majority  of  the  stock  of  each  of  the  several  corporations 
engaged  in  commerce  in  the  same  articles  among  the  States,  or  with  foreign 
nations,  to  restrict  competition  therein,  renders  the  power  thus  vested 
in  the  former  greater,  more  easily  exercised,  more  durable  and  more  effec- 
tive than  that  previously  heki  by  the  stockholders  and  it  is  illegal. 

In  1899  the  stockholders  of  the  Standard  Oil  Company  of  New  Jersey 
owned  a  majority  of  the  stock  of  nineteen  other  corporations  in  the  same 
proportions  that  they  owned  the  stock  of  the  Standard  company,  and 
those  twenty  corporations  controlled  by  the  owners  of  the  majority  of 
their  stock  or  otherwise  many  other  corporations.  Each  of  these  corpora- 
tions was  engaged  in  some  part  of  the  business  of  producing,  buying,  refin- 
ing, tranqporting  and  selling  petroleum  and  its  products,  and  they  were 
conducting  about  30  per  cent  of  the  production  of  the  crude  oil  and  more 
than  75  per  cent  of  the  business  of  the  purchasing,  refining,  transporting  and 
selling  petroleum  and  its  products  in  this  country.  Many  ai  them  were 
engaged  in  commerce  in  these  articles  among  the  several  States  and  with 
foreign  nations,  and  were  naturally  competitive. 

During  the  ten  years  prior  to  1879  the  seven  individual  defendants 
had  acquired  control  of  many  corporations,  partnerships  and  refiners 
that  had  been  competing  in  this  business,  had  placed  the  majority  of  the 
stock  of  those  corporations  and  the  interests  in  property  in  business  thus 
obtained  in  various  trustees  to  be  held  and  operated  by  them  for  the 
stockhokiers  of  the  Standard  Oil  Company,  one  of  the  nineteen  companies 
in  which  the  individual  defendants  were  principal  stockholders,  and  had 
thereby  suppressed  competition  among  these  corporations  and  partner- 
ships. 
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The  important  points  in  the  controversy  settled  by  the 
decision  Of  the  Circuit  Court  were  these: 

1.  Congress  has  full  power  to  regulate  and  control  all  contracts  and 
forms  of  doing  business,  in  so  far  as  it  is  necessary  to  do  so  in  order  to 
prevent  restraint  in  trade  and  to  prevent  monopoly. 

2.  In  determining  whether  or  not  a  corporation  be  in  restraint  of  tnde, 
the  courts  will  assume  that  where  a  corporation  has  the  power  to  restrain 
trade  and  to  obtain  a  monopoly  it  will  do  so. 

3.  The  combination  of  several  corporations  into  one  by  an  exchange  of 
stock  is  a  most  potent  method  of  restraining  competition,  as  it  makes  the 
power  represented  by  all  the  combined  companies  the  easier  of  exercise. 

4.  The  methods  employed  by  the  Standard  Oil  Company  clearly  showed 
that  it  had  effectually  throttled  competition  and  had  created  a  monopoly. 

5.  That  all  of  the  stocks  acquired  by  the  Standard  Oil  Company  were 
acquired  in  pursuance  of  an  illegal  conspiracy  and  then  unlawfully  held. 

6.  That  the  Standard  Oil  Company  effectually  controlled  the  conduct 
of  the  many  previously  independent  companies  which  it  had  absorbed, 
thereby  controlling  the  price  of  their  output,  as  well  as  the  output  itself. 

Contending  that  the  evidence  did  not  show  a  violation  of 
the  Sherman  Act,  counsel  for  the  Oil  Trust  on  December  17, 
1909,  filed  appeal  papers  with  the  Circuit  Court  in  St.  Louis. 
It  was  further  contended  that  the  finding  in  respect  to  com- 
petition as  between  corporations  occupying  contiguous  ter- 
ritory was  error. 

The  first  seventeen  of  the  65  assignments  were  as  follows: 

1.  There  was  error  in  the  denial  of  defendants'  motion  to  set  aside  the 
court's  order  pennitting  the  service  of  sununons  on  non-resident  de- 
fendants. 

2.  In  the  overruling  of  the  plea  to  the  jurisdiction  of  the  court. 

3.  In  the  decision  that  many  of  the  19  corporations,  a  majority  of  the 
stock  of  which  was  in  1899  owned  by  the  stockholders  of  the  Standard 
Company  of  New  Jersey,  were  naturally  competitive. 

4.  In  finding  that  during  ten  years  prior  to  1879,  John  D.  Rockefeller, 
William  Rockefeller,  Henry  H.  Rogers,  Henry  M.  Flagler,  John  D.  Arch- 
bold,  Oliver  H.  Payne,  and  Charles  M.  Pratt  had  acquired  control  of 
any  corporation  that  had  been  in  competition;  that  they  had  placed  a 
majority  of  the  stock  of  these  corporations  and  interests  in  property  and 
business  thus  obtained  in  various  trustees;  that  they  had  thereby  sap- 
pressed  competition;  that  from  1879  to  1892  they  prevented  such  cor- 
porations and  others  from  competing,  by  causing  a  majority  of  their  stock 
to  be  held  in  trust  for  stockholders  of  the  Standard  Oil  Company  of  Ohio; 
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that  from  1892  to  1899  they  accomplished  the  same  result  by  the  joint 
equitable  ownership  of  a  majority  of  the  stock;  that  in  1899  they  caused 
a  majority  of  the  stock  of  the  said  19  corporations  to  be  transferred  to 
the  Standard  Oil  Company  of  New  Jersey  in  exchange  for  its  stock,  so 
that  the  latter  acquired  legal  power  to  fix  rates  of  transportation,  pur- 
chase and  seUing  price  of  petroleum. 

5.  In  finding  that  the  Standard  Oil  Company  of  New  Jersey  has  sipce 
1899  prevented  competition,  because  for  many  years  prior  to  1899  the 
corporations  had  been  held  in  the  same  common  ownership  as  component 
parts  of  the  business  and  were  not  competitive  companies;  nor  were  they 
under  any  obligations  to  compete  with  each  other. 

6.  In  finding  that  if  the  necessary  effect  of  a  contract  is  to  restrict  free 
competition,  it  is  a  violation  of  the  Sherman  act. 

7.  In  finding  that  the  exchange  of  stock  of  competitive  corporations, 
the  effect  of  which  is  to  restrict  competition,  constitutes  a  combinatipn 
in  restraint  of  commerce. 

8.  In  finding  that  the  Standard  Oil  Company  of  Ohio  acquired  other 
corporations  by  exchange  of  stock,  if  such  finding  be  construed  to  mekn 
those  methods  of  acquisition  were  exclusive,  because  many  were  bdught 
for  cash. 

9.  In  finding  that  the  Supreme  Court  of  Ohio  in  1892  decided  the  Trust 
of  1882  tended  to  create  a  monopoly. 

10.  In  finding  that  the  method  of  dissolution  of  the  so-called  Trust 
of  1882  was  adopted  to  deter  many  holders  of  Trust  certificates  from 
surrendering  them  and  accepting  shares  of  stock  or  to  enable  individual 
defendants  and  their  associates  to  secure  control  of  all  companies. 

11.  In  finding  that  when  the  Standard  Oil  Company  of  New  Jersey 
in  1899  acquired  the  stock  of  19  companies,  it  succeeded  to  the  legal  title 
to  a  majority  of  stock,  if  such  finding  means  only  a  majority,  the  fact 
being  that  it  acquired  all  shares  of  each  of  the  19  companies  except  the 
Northwestern  Ohio  Natural  Gas  Company. 

12.  In  finding  that  between  1899  and  1906  the  affairs  of  the  so-called 
subsidiary  companies  had  been  managed  by  the  New  Jersey  Company 
as  the  business  of  a  single  person,  the  fact  being  that  while  there  was 
co-operation  for  economical  and  efficient  management  each  company 
was  separately  managed  by  its  officers  and  directors. 

13.  In  finding  that  among  the  companies  controlled  by  the  New  Jersey 
Company  there  are  six  marketing  companies  which  had  3,574  selling  sta- 
tions. 

14.  In  finding  that  the  Standard  Oil  Company  of  New  Jersey  has  ac- 
quired a  commanding  volume  of  the  trade  by  means  of  a  Trust. 

15.  In  finding  that  th^  seven  individual  defendants  combined  to  sup- 
press competition. 

16.  In  finding  that  the  exchange  of  stock  for  interests  in  a  single  cor- 
poration is  illegal. 
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17.  In  fining  thai  oorpontioDS  are  ksal  eatitka  diatiMi  irofik  atodfei 
hokkn. 

Assignmeiits  18  to  24  argued  that  the  Shaman  Act  does 
not  differentiate  between  various  forms  of  competition, 
and  that  the  court  erred  in  finding  that  the  transfer  of  stock 
in  the  nineteen  companies  to  the  Standard  Oil  Company 
of  New  Jersey  increased  its  power  to  prevent  competition, 
or  vested  in  the  larger  company  the  control  of  the  so-called 
"potentially  competitive"  corporations. 

The  next  nine  asmgnments  denied  the  court's  accuracy 
in  finding  that  the  transfer  resulted  in  a  combination  and 
conspiracy  in  restraint  of  trade;  that  the  Standard  Oil 
Company  of  New  Jersey  was  dominated  by  the  seven  in- 
dividual defendants,  and  that  the  big  corporation  had  since 
1809  exercised  unlawful  powers. 

Error  was  also  alleged  in  the  ruling  that  a  holding  company 
owning  the  stock  of  companies  which  otherwise  would  be 
competitive,  was  a  form  of  trust  prohibited  by  the  Shennan 
act. 

The  court's  r^erence  to  the  Northern  Securities  case  was 
the  basis  of  two  assignments  allq^g  error  committed  in 
deciding  that  the  case  was  ruled  by  the  older  decision. 

The  attitude  of  the  rulings  in  r^ard  to  the  defendant 
subsidiary  companies  was  next  attacked,  error  being  asserted 
in  the  findings  as  to  their  relations  with  the  Standard  of 
New  Jersey.  The  existence  of  a  conspiracy  in  restraint 
of  trade  was  denied  from  this  viewpoint. 

Assignment  No.  44  alleged  error  in  the  finding  that  the 
Standard  Oil  Company  of  New  Jersey  issued  stock  in  excess 
of  $90,000,000  in  exchange  for  the  stock  of  other  companies. 

Criticism  of  the  decree  began  in  assignment  No.  48.  The 
court  enjoined  the  New  Jersey  company  from  voting  the 
stock  of  subsidiary  concerns,  the  smaller  companies  from 
paying  dividends  to  the  large,  the  individual  defendants 
from  continuing  the  combination  which  it  found  to  exist, 
or  the  formation  by  them  of  any  similar  arrangement  look* 
ing  to  the  control  of  the  price  or  transportation  of  petroleum. 
All  these  orders  were  declared  to  be  in  error. 
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The  findings  regarding  monopoly  of  a  p^rt  of  commerce 
were  assailed  in  assignment  No.  56,  while  assignments  56 
to  64  contended  that  no  decree  should  have  been  entered 
against  certain  of  the  defendants  which  operated  in  only 
one  State,  or  the  stock  of  which  was  purchased  for  cash  by 
the  Standard  of  New  Jersey,  or  which  were  organised  at  the 
instance  of  the  trustees  of  the  trust  of  1882  prior  to  1800. 

Assignment  65  contended  that  the  costs  of  the  case  should 
not  have  been  taxed  against  the  defendant. 

The  Supreme  Court  heard  the  appeal  in  March,  1910, 
after  the  Government  had  put  in  an  answering  brief  of  1000 
pages  in  support  of  the  averments  in  the  complaint  of  100 
pages.  The  brief  was  signed  by  Attorney-General  Wicker- 
sham,  and  Frank  B.  Kellogg,  Charles  B.  Morrison  and 
Cordinio  A.  Severance,  as  special  assistant  United  States 
Attorneys-General.  The  brief  asserted  that  it  had  been 
clearly  shown  that  rebates  and  discriminatory  rates  were  re- 
ceived by  the  Standard  Oil  combination,  not  only  during  its 
formative  period  but  up  to  the  trial,  whereby  the  trust  was 
enabled  to  bring  a  large  part  of  the  concerns  into  the  com- 
bination and  to  crush  out  and  eliminate  from  the  field  of 
competition  the  principal  part  of  the  balance. 
I     The  Government's  brief,  in  part  said: 

We  do  not  wiAh  to  be  understood  as  discouraging  enterprise  or  as  tak- 
ing a  position  against  legitimate  oompetitiony  but  if  the  Sherman  act  means 
anything  in  this  country  it  means  a  monopoly  acquired  by  such  methods  of 
competition  as  this.  Unless  it  is  enforced  the  small  corporation  or  indi- 
vidual who  wishes  to  engage  in  business  will  have  absolutely  no  opportu- 
nity at  all. 

In  many  districts  the  Standard  Oil  Company  has  an  absolute  monop- 
oly. We  mean  by  absolute  monopoly  that  in  those  districts  it  does  all  of 
tiie  businses  and  has  eliminated  every  competitor.  Practically  this  is 
the  case  throughout  the  Rocky  Mountain  country  and  most  of  the  Pacific 
Coast  States.  The  percentage  of  independent  business  throughout  the 
entire  Southern  States  is  very  small. 

If  the  anti-trust  act  is  to  be  made  effective,  if  the  monopoly  is  to  be 
stopped,  if  corporations  or  holding  companies  are  not  to  be  permitted 
through  their  aggregate  wealth  and  power  to  control  all  the  industries  of 
tiie  country,  the  court  must  adopt  a  broad  and  reasonable  construction  of 
this  act  which  will  not  permit  monopoly  in  whatever  form  it  may  be  or- 


264  Federal  Coubts  and  Pbactice 

ganued;  for  if  it  is  poasibie  to  control  the  commerce  of  the  country  and 
suppress  competition  by  acquisition  of  stock  interests  in  corporations  en- 
gaged in  a  given  business,  or  by  combining  all  of  the  capital  in  one  con- 
cern throu^  purchase  or  otherwise,  it  is  perfectly  idle  to  maintain  this 
act  merely  as  inhibiting  the  less  effectual  method  of  monopolization  by 
means  of  contracts  between  independent  concerns  to  limit  prices,  divide 
territory,  or  to  restrict  output,  or  combinations  with  the  same  object. 

It  is  of  the  highest  importance  in  the  preservation  of  society,  in  the 
development  and  elevation  of  the  race,  that  the  right  to  earn  a  livelihood, 
to  engage  in  any  commerce,  employment,  or  labor  be  kept  free  and  un- 
trammeled. .  It  is  not  sufficient  that  the  citizen  be  given  merely  an  oppor- 
tunity to  earn  a  livelihood;  the  avenues  of  commerce  and  trade  should  be 
kept  open.  The  man  who  has  constantly  before  him  the  prospect  of  al- 
ways being  an  employee  in  a  subordinate  position,  who  can  never  rise 
above  it,  ^o  has  no  prospect  of  being  a  proprietor,  who  cannot  enter  the 
field  of  competition  in  industry,  is  not  in  a  position  to  develop  those  fac- 
ulties of  independence  and  enterprise  which  make  the  highest  type  of 
man. 

» 

The  question  is  frequently  asked:  Is  it  illegal  for  an  individual  to  pur- 
chase all  of  the  manufacturing  plants  in  one  branch  of  business  in  the 
United  States?  It  is  of  course  unnecessary  to  argue  that  question  in  this 
case  and  the  condition  will  probably  never  arise.  As  has  often  been 
pointed  out  the  span  of  human  life  is  too  short  and  uncertain,  and  individ- 
ual wealth  is  not  great  enough  for  any  length  of  time  to  control  by  pur- 
chase all  or  any  one  of  the  great  industries  of  the  country.  It  is  different^ 
however,  with  corporations.  They  are  the  creation  of  the  Legislature,  the 
gift  of  sovereign  authority^  whereby  may  be  amalgamated  the  wealth  and 
labor  of  thousands  of  people  in  perpetual  combination,  controlled  of  ne- 
cessity by  a  few  men,  thereby  consolidating  wealth  and  insuring  perpetuity 
and  removing  the  uncertainties  of  hmnan  life  and  those  arising  from  dis- 
agreement of  individuals  held  together  merely  by  common  understanding. 

The  oft-repeated  argument  that  this  construction  of  the  law  prevents 
the  formation  of  partnerships  and  the  legitimate  consolidation  of  business 
enterprise,  is  fallacious,  for  the  reason  that  such  construction  has  no  ap- 
plication where  an  enterprise  is  formed  with  the  honest  and  legitimate 
intent  to  pursue  a  lawful  business  and  not  go  beyond  the  bounds  of  legiti- 
mate combination  or  directly  or  substantially  suppress  competition.  But 
whenever  that  acquisition  is  a  mere  cloak  to  cover  the  intention  of  mo- 
nopolizing commerce  or  for  the  purpose  of  using  it  as  a  weapon  to  strike 
down  competition,  it  is  illegal.  It  follows  from  this  that  the  acquisition  of 
the  same  property  might  under  some  circumstances  be  legal  ndiile  under 
other  circumstances  it  would  be  illegal. 

The  Standard  Oil  Company's  brief  asserted  that  the  de- 
cree of  the  Circuit  Court  for  the  Eastern  District  of  Missouri, 
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was  unjust  to  John  D.  Rockefeller,  William  R,  Rockefeller, 
John  D.  Archbold,  Oliver  H.  Payne,  Henry  M.  Flagler, 
Charles  M.  Pratt,  and  Henry  H.  Rogers,  who  it  said  ''were . 
a  lawful  group,  lawfully  doing  business,''  and  who  after 
making  a  mere  conveyance  of  their  oil  properties  to  the 
Standard  Oil  Company  of  New  Jersey  in  1899,  and  solely 
by  reason  thereof  became  a  ''group  of  lawless  conspirators/' 

It  was  declared  in  the  defendants'  brief  that  the  Standard  Oil  business  * 
as  it  existed  in  1906,  and  existed  at  the  time  of  the  argument,  was  the 
natural  development  and  outgrowth  of  the  business  begun  in  1862  and 
steadily  pursued  by  the  Rockefellers  and  others.  By  untiring  energy,  with 
infinite  skill,  with  abundant  capital,  and  the  steady  re-investment  of  early 
profits,  these  men  and  their  associates  created  out  of  an  entii^ly  new, 
unique,  and  unprecedented  production  of  crude  oil,  a  new,,  universally , 
used,  and  cheapest  illuminant  the  world  has  known.  , 

By  creative  skill  they  secured  from  refuse  oil  valuable  by-products. 
They  i!nvented  the  huge  reservoirs  for  storing  oil — ^the  combmed  pipe  line 
system  which  gathers  up  and  carries  the  natund  products — ^the  tank  cars  ' 
which  carry  the  refined  products. 

They  created  the  export  trade  in  oil,  transporting  it  in  ships  of  their  own 
construction  and  selling  it  in  Asia,  India,  China,  Japan,  Russia,  and  all 
Europe.  They  devised  the  trading  stations-^the  tank  delivery  wagons — 
and  used  every  means  to  cheapen  the  product  and  the  quality. 

From  1862  to  1906  (forty-four  years)  the  work  went  on.    They  took 
the  risk  of  the  failure  in  production,  of  destruction  by  fire  and  tempest,  be^ 
sides  all  the  ordinary  nska  of  trade.   They  met  all  emergencies  with  com-  " 
petent  skill  and  sufi^cient  funds.    The  unexpected,  enormous  increase  in 
production  greatly  increased  their  business  and  added  to  its  importance 

«  *  ■ 

and  profit. 

Their  methods  of  holding  their  joint  properties  and  the  management  of 
them  were  dictated  by  economic  reasons.  They  used  the  best  and  cheapest 
methods  in  the  holding  of  titles  and  in  the  transportation,  production,  re«  . 
fining,  and  sale  of  oil,  and  they  sought  to  and  did,  always  produce  the  . 
best  and  cheapest  product. 

They  competed  with  the  same  energy  and  skill  they  built  up.  They  suc- 
ceeded, as  if  one  had  developed  unexpectedly  a  gold  or  diamond  mine,  and 
abundant  revenue  legitimately  became  theirs. 

Their  business  thus  created  ^las  a  lawful  one,  and  the  owners  thereof 
were  and  are  lawfully  entitled  to  continue  the  same,  and  if  in  1906,  when 
the.  petition  was  filed,  they  were  not  restricting  inter-St£^te  trade  or  by  ^ 
unlawful  means  seeking  a  monopoly,  (which  it  was  not,)  the  court  should 
not  have  interfered  with  it. 

Point  after  pdnt  was  made  by  counsel  in  ah  endeavor  to  prove  that  ike 
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seven  mdividiial  defeQclants  did  nothing  mofe  in  1899  than  to  change  thev 
method  of  burinesB. 

Seven  men  controlling  for,  say,  5,000  people  70  paroeb  of  property  de- 
voted to  private  business  enterprise  and  for  which  the  5,000  hold  trust 
certificates  of  trustees,  in  1899  determine  that  thereafter  the  5,000  shall 
hold  stock  certificates  of  the  New  Jersey  Standard  Oil  Cknnpany  for  the 
same  properties  in  the  same  pr(^;)ortions  and  with  the  same  power  aod 
mitn  ^wff men  tt 

Neither  the  6,000  owners  nor  the  seven  managers  guned  any  new  power 
or  property  or  changed  their  status  or  smothered  competition  by  the 
change,  but  th^  did  gun,  as  they  think,  an  easier  and  more  economic 
method  of  holding  and  managing  the  joint  properties. 

Regarding  the  position  taken  by  the  trial  court  that  some 
of  the  companies  were  "potentially  and  naturally  com- 
petitive/' and  that  such  competition  was  prevented  by  the 
organization  of  1899,  the  defendants  in  their  brief  said: 

We  submit  that  tiie  idea  of  competition  between  pn^ierties  all  owned 
by  the  same  persons  is  a  novelty.  Ck>mpetition  between  joint  owners  is 
also  novel 


The  ownership  of  properties,  it  was  contended  in  the 
is  wholly  under  the  laws  of  the  State,  and  Congress  cannot 
and  does  not  pretend  to  regulate  their  acquisition. 

The  objections  to  the  'decree  were  summarised  in  the 
statements  that  it  is  too  general,  too  vague,  too  indefinite, 
too  broad.  ''It  denies  to  each  individual  the  right  of  hold- 
ing his  property  as  he  chooses,"  said  the  counsel,  "either  by 
legal  or  by  equitable  title.'' 

Because  of  the  deaths  of  Justice  Brewer  and  Justice 
Peckham,  and  the  retirement  on  account  of  ill-health  of 
Justice  Moody,  when  these  vacancies  were  filled,  renargument 
of  the  case  was  necessary  to  acquaint  the  new  appointees  of 
the  final  contentions  of  both  sides.  The  re-argument  was 
heard  in  January,  1911,  and  on  May  15th,  1911,  the  Su- 
preme Court  in  a  decision  rendered  by  ChieJf  Justice  White 
aflSrmed  the  judgment  of  the  Circtdt  Court  for  the  Eastern 
District  of  Missouri.  To  this  finding  Justice  Harlan  made 
oral  dissent  which  ten  days  later  he  supplemented  by  a 
written  opinion. 

The  text  of  the  decision  of  the  court  of  last  resort  adjudge 
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ing  the  Standard  Oil  Trust  to  be  a  combinatioh  in  violation 
of  the  Sherman  Anti-Trust  Law,  follows  : 

The  Standard  Oil  Company  of  New  Jersey  and  thirty-three  other  cor- 
porations, John  D.  Rockefeller,  William  Rockefeller,  and  five  other  in- 
dividual defendants,  prosecute  this  appeal  to  reverse  a  deciree  of  the  court 
below.  Such  decree  was  entered  upon  a  bill  filed  by  the  United  States 
under  authority  of  Section  4  of  the  act  of  July  2, 1890,  known  as  the  Anti- 
Trust  act,  and  had  for  its  object  the  enforcement  of  the  provisions  of  that 
act. 

The  record  is  inordinately  voluminous,  consisting  of  twenty-three 
volumes  of  printed  matter,  aggr^;ating  about  12,000  pages,  containing  a 
vast  amount  of  confusing  and  conflicting  testimony,  relating  to  innumer- 
able, complex,  and  varied  business  transactions,  extending  over  a  period 
of  nearly  forty  years.  In  an  effort  to  pave  the  way  to  reach  the  subjects 
which  we  are  called  upon  to  consider  we  propose  at  the  outset,  following  the 
order  of  the  bill,  to  give  the  merest  possible  outline  of  its  contents,  to  simi- 
marize  the  answer,  to  indicate  the  course  of  the  trial,  and  point  out  briefly 
the  decision  below  rendered. 

The  bill  and  exhibits,  covering  170  pages  of  the  printed  record,  was  filed 
on  Nov.  15, 1906.  Corporations  known  as  Standard  Oil  Company  of  New 
Jersey,  Standard  Oil  Company  of  California,  Standard  Oil  Company 
of  Indiana,  Standard  Oil  Company  of  Iowa,  Standard  Oil  Company  of 
Kansas,  Standard  Oil  Company  of  Kentucky,  Standard  Oil  Company  of 
Nebraska,  Stcmdard  Oil  Company  of  New  York,  Standard  Oil  Company 
of  Ohio,  and  sixty-two  other  corporations  and  partnerships,  as  also  seven 
individuals,  were  named  as  defendants.  The  bill  was  divided  into  thirty 
numbered  sections,  and  sought  relief  upon  the  theory  that  the  various 
defendants  were  engaged  in  conspiring  ''to  restrain  the  trade  and  com- 
merce in  petroleum — commonly  called  'crude  oil' — in  refined  oil,  and  in 
the  other  products  of  petroleum,  among  the  several  States  and  Territories 
of  the  United  States  and  the  District  of  Columbia  and  with  foreign  nations, 
and  to  monopolize  the  said  conmierce." 

The  conspiracy  was  alleged  to  have  been  formed  in  or  about  the  year 
1870  by  three  of  the  individual  defendants,  viz.,  John  D.  Rockefeller, 
William  Rockefeller,  and  Henry  M.  Flagler.  The  detailed  averments  con- 
cerning the  alleged  conspiracy  were  arranged  with  reference  to  three 
periods,  the  first  from  1870  to  1882,  the  second  from  1882  to  1899,  and  the 
third  from  1899  to  the  time  of  the  filing  of  the  bill. 

The  general  charge  concerning  the  period  from  1870  to  1882  was  as  fol- 
lows: 

That  during  said  first  period  the  said  individual  defendants,  in  connec- 
tion with  the  Standard  Oil  Company  of  Ohio,  purchased  and  obtained 
interests  through  stock  ownership  and  otherwise  in  and  entered  into  agree- 
ments with  various  persons,  firms,  corporations,  and  limited  partnerships 
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engaged  in  purchasing,  ahipping,  refining,  and  selling  petroleam  and  its 
products  among  the  various  States  for  the  purpose  of  fixing  the  price  ol 
crude  and  refined  oil  and  the  products  thereof,  limiting  the  productioo 
thereof,  and  controlling  the  transportation  therdn,  and  thereby  restimin- 
ing  trade  and  oonunorce  amimg  the  several  States  and  monopolisng  the 
said  conunorce. 

To  establish  this  charge  it  was  averred  that  John  D.  and  William  RockB- 
feller  and  several  other  named  individuals,  who,  prior  to  1870,  composed 
three  separate  partnerships  engaged  in  the  business  of  refimng  crude  oil 
and  shipping  its  products  in  inter-State  oonunerce,  organised  in  the  year 
1870,  a  corporation  known  as  the  Standard  Oil  (Company  of  Ohio,  and 
transferred  to  that  company  the  business  of  the  said  partnerships^  the 
members  thereof  becoming,  in  proportion  to  their  prior  ownership,  stock- 
holders in  the  corporation. 

It  was  assarted  that  the  other  individual  defendants  soon  afterward 
became  participants  in  the  ill^al  combination  and  either  transferred 
property  to  the  corporation  or  to  individuals  to  be  held  for  the  benefit  of 
all  parties  in  interest  in  proportion  to  their  respective  interests  in  the  com- 
bination; that  is  in  proportion  to  their  stock  ownership  in  the  Standard  Oil 
Company  of  Ohio.  By  the  means  thus  stated  it  was  charged  that  by  the 
year  1872  the  combination  had  acquired  substantially  all  but  three  or  four 
of  the  thirty-five  or  forty  oil  refineries  located  in  Cleveland. 

By  reason  of  the  power  thus  obtained  and  in  fmrther  execution  of  the 
intent  and  purpose  to  restrain  trade  and  to  monopolise  the  commoce, 
inter-State  as  well  as  intra-State,  in  petroleum  and  its  products,  the  bill 
alleged  that  the  combination  and  its  members  obtained  large  preferential 
rates  and  rebates  in  many  and  devious  wnys  over  their  competitors  from 
various  railroad  companies,  and  that  by  means  of  the  advantage  thus  ob- 
tained many,  if  not  virtually  all,  competitors  were  forced  either  to  become 
members  of  the  combination  or  were  driven  out  of  business,  and  thus,  it 
was  alleged,  during  the  period  in  question  the  following  results  wefB 
brought  about: 

(a)  That  the  combination — ^in  addition  to  the  refineries  in  Clevetand* 
which  it  had  acquired  as  previously  stated  and  which  it  had  either  dis- 
mantled to  limit  production  or  continued  to  operate — also  from  time  to 
time  acquired  a  large  number  of  refineries  of  crude  petroleum,  situated  in 
New  York,  Pennsylvania,  Ohio,  and  elsewhere.  The  properties  thus  ac- 
quired, like  those  previously  obtained,  although  belonging  to  and  bdng 
held  for  the  benefit  of  the  combination,  were  ostensibly  divergently  con- 
trolled, some  of  them  being  put  in  the  name  of  the  Standard  Oil  Company 
of  Ohio,  some  in  the  name  of  corporations  on  limited  partnerships  af- 
filiated therewith,  or  some  being  left  in  the  name  of  the  original  owners 
who  had  become  stockholders  in  the  Standard  Oil  Company  of  Ohio  and 
thus  members  of  the  alleged  ill^al  combination. 

(b)  That  the  combination  had  obtained  control  of  the  pipe  lines  avaS- 
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able  for  transporting  from  o3  fields  to  the  refineries  in  Cleveland^  Pitts- 
burg, Titusville,  Philadelphia,  New  York,  and  New  Jersey. 

(c)  That  the  combination  dming  the  period  named  had  obtained  a  com- 
plete mastery  over  the  oil  industry,  controlling  90  per  cent  of  the  business 
of  producing,  shipping,  refining,  and  selling  petroleum  and  its  products, 
and  thus  was  able  to  fix  the  price  of  crude  and  refined  petroleum  and  to 
restrain  and  monopolize  all  inter-State  commerce  in  those  products. 

The  averments  bearing  upon  the  second  period,  1882  to  1899,  had  rela- 
tion to  the  claim: 

« 

That  during  the  said  second  period  of  conspiracy  the  defendants  entered 
into  a  contract  and  trust  agreement,  by  which  various  firms,  corporations, 
limited  partnerships,  and  individuals  engaged  in  purchasing,  transporting, 
refining,  shipping,  and  selling  oil  and  the  products  thereof  among  the 
various  States,  turned  over  the  management  of  their  said  business,  corpo- 
rations, and  limited  partnerships  to  nine  Trustees,  composed  chiefly  of  cer- 
tain individuals  defendant  herein,  which  said  trust  agreement  was  in  re- 
straint of  trade  and  commerce  and  in  violation  of  law,  as  hereinafter  more 
particularly  alleged. 

The  trust  agreement  thus  referred  to  was  set  out  in  the  bill.  Itwasmade 
in  January,  1882.  By  its  terms  the  stock  of  forty  corporations,  including 
the  Standard  Oil  (Company  of  Ohio,  and  a  large  quantity  of  various  prop- 
erties which  had  been  previously  acquired  by  the  ^eged  combination 
and  which  was  held  in  diverse  forms,  as  we  have  previously  indicated,  for 
the  benefit  of  the  members  of  the  combination,  was  vested  in  the  Trustees 
and  their  successors,  "to  be  held  for  all  parties  in  interest  jointly."  In  the 
body  of  the  trust  agreement  was  contained  a  list  of  the  various  individuals 
and  corporations  and  limited  partnerships  whose  stockholders  and  mem- 
bers or  a  portion  thereof  became  parties  to  the  agreement. 

[List  of  corporations,  the  stocks  of  which  were  wholly  or  partially  held 
by  the  Trustees  of  Standard  Oil  Trust]. 

•  capital  Stk.  Tniflt 

NSW  YORK  STATE  Stand-  Owner- 

aid  Oil  ■hip 

Acme  Oil  Co.,  manufacturers  of  petroleum  prod- 
ucts      $300,000    Entire 

Atlas  Refining  Co.,  manufacturers  of  petroleum 
products 200,000    Entire 

American  Wick  Mfg.  Co.,  manufacturers  of 
lamp  wicks 25,000    Entire 

Bush  &  Denslow  Mfg.  Co.,  manufacturers  of  pe- 
troleum products 300,000    50  p.  c. 

Chesebrough  Mfg.  Co.,  manufacturers  of  petro- 
leum     500,000    2,661-5,000 

Central  Ref'g  Co.,  (Limited,)  manufacturers  of 
petroleum  products 200,000    1-47.2  p.  c. 
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Capital  Stk.  TroMt 

Stand-  Owner- 

aidOU  iliip 

Devoe  Mfg.  Co.,  packers,  manufacturers  of  pe* 
troleum 300,000    Entire 

Empire  Ref'g  Co.,  (Limited,)  manufacturers  of 
petroleum  products 100,000    80  p.  c. 

Oswego  Mfg.  Co.,  mfrs.  of  wood  cases 100,000    Entire 

Pratt  Mfg.  Co.,  mfrs.  of  petroleum  products.  . .       500,000    Entire 

Standard  Oil  Co.  of  New  York,  mfrs.  of  petro- 
leum products 6,000,000    Entire 

Stone  and  Fleming  Mfg.  Co.,  (Limited,)  mfrs.  of 
petroleum  products 250,000    Entire 

Thompson  &  Bedford  Co.,  (Limited,)  mfrs.  of 
petroleum  products 250,000    80  p.  c. 

Vacuum  Oil  Co.,  mfrs.  of  petroleum  products.  •  25,000    75  p.  c. 

NEW  JERSEY 

Eagle  Oil  Co.,  mfrs.  of  petroleum  products  . . .  <       350,000    Entire 

McKirgan  Oil  Co.,  jobbers  of  petroleum  prod- 
ucts          75,000    Entire 

Standard  Oil  Co.  of  New  Jersey,  mfrs.  of  petro- 
leum products 3,000,000    Entire 

PENNSYLVANIA 

Acme  Oil  Co.,  mfrs.  of  petroleum  products 300,000    Entire 

Atlantic  Refining  Co.,  mfrs.  of  petroleum  prod- 
ucts        400,000    Entire 

Galena  Oil  Works,  (Limited,)  mfrs.  of  petro- 
leum products 150,000    68J^  p,  c- 

Imperial  Refining  Co.,  (Limited,)  mfrs.  of  pe- 
troleum products 300,000    Entire 

Producers'  Consolidated  Land  fmd  Petroleum 
Co.,  producers  of  crude  oil 1,000,000    65-132  p.  c 

National  Transit  Co.,  transporters  of  crude 
oil 25,455,200  .94  p.  c. 

Standard  Oil  Co.,  mfrs.  of  petroleum  products  .       400,000    Entire 

Signal  Oil  Works,  (Limited,)  mfrs.  of  petro- 
leum products 100,000    38}  p.  c. 

OHIO 

Consolidated  Tank  Line  Co.,  jobbers  of  petro- 
leum products 1,000,000  57  p.  c. 

Inland  Oil  Co.,  jobbers  of  petroleum  products  .  50,000  50  p.  c. 

Standard  Oil  Co.,  mfrs.  of  petroleum  products  .  3,500,000  Entire 

Solar  Refining  Co.,  mfrs.  of  petroleum  products  500,000  Entire 
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KBNTUCKT  gtand-     *         Owner- 

ard  Oil  ship 

Standard  Oil  Co.,  jobbers  of  petroleum  products      600,000    Entire 


MABTLAND 

Baltimore  United  Oil  Co.,  mfrs.  of  petroleum 
products : 60,000    5,05^-6,000 

west  yibginia 

Camden  Consolidated  Oil  Co.,  mfrs.  of  petro- 
leum products    200,000    51  p.  c. 

MINNESOTA 

Standard  Oil  Co.,  jobbers  of  petroleum  products       100,000    Entire 

HISSOURI 

Waters-Pierce  Oil  Co.,  jobbers  of  petroleum 
products 400.000    50  p.  c. 


• 


MASSACHUSETTS 


Beacon  Oil  Co.,  jobbers  of  petroleum  products . .       100,000    Entire 
Maverick  Oil  Co.,  jobbers  of  petroleum  prod- 
ucts         100,000    Enti^:e 


MAINE 


Portland  Kerosene  Oil  Co.,  jobbers  of  petroleum 
products 200,000    Entire 

IOWA 

Standard  Oil  Co.,  jobbers  of  petroleum  prod- 
ucts        600,000    60  p.  c. 

Continental  Oil  Co.,  jobbers  of  petroleum  prod- 
ucts        300,000    621^  p.  c. 

The  agreement  made  provision  for  the  method  of  controlling  and 
w^Annging  the  property  by  the  Trustees,  for  the  formation  of  additional 
manufacturing,  etc.,  corporations  in  various  States,  and  the  trust,  un- 
less terminated  by  a  mode  specified,  was  to  continue  "during  the  lives  of 
the  survivors  and  survivor  of  the  Trustees  named  in  the  agreement,  and 
^  for  twenty-one  years  thereafter." 


• 


272  Federal  Courts  and  Practice 

The  agreement  provided  for  the  issue  of  Standard  Oil  trust  certificates^ 
to  represent  the  interests  arising  under  the  trust  in  the  properties  affected 
by  the  trust,  which,  of  course,  in  view  of  the  provisions  of  the  agreement 
and  the  subject  to  which  it  related,  caused  the  interest  in  the  certificates 
to  be  coincident  with  and  the  exact  representative  of  the  interest  in  the 
combination,  that  is,  in  the  Standard  Oil  Company  of  Ohio. 

Soon  af  terwiuxl,  it  was  alleged,  the  Trustees  organized  the  Standard  Oil 
Company  of  New  Jersey  and  the  Standard  Oil  Company  of  New  York, 
the  former  having  a  capital  stock  of  $3,000,000  and  the  latter  a  capital 
stock  of  S5,000,000,  subsequently  increased  to  $10,000,000  and  $15,000,000 
respectively.  The  bill  alleged  ''that  pursuant  to  said  trust  agreement  the 
said  Trustees  caused  to  be  transferred  to  themselves  the  stocks  of  all  ccm*- 
porations  and  limited  partnerships  named  in  said  trust  agreement  and 
caused  various  of  the  individuals  and  co-partnerships,  who  owned  appar- 
ently independent  refineries  and  other  properties  employed  in  the  business 
of  refining  and  transporting  and  selling  oil  in  and  among  said  various 
States  and  Territories  of  the  United  States  as  aforesaid,  to  transfer  theb 
property  situated  in  said  several  States  to  the  respective  Standard  Oil 
Companies  of  said  States  of  New  York,  New  Jersey,  Pennsylvania,  and 
Ohio,  and  other  corporations  organized  or  acquired  by  said  Trustees  frcun 
time  to  time. 

For  the  stocks  and  property  so  acquired  the  Trustees  issued  trust  certifi- 
cates. It  was  alleged  that  in  1888  the  Trustees ''  unlawfully  controlled  the 
stock  and  ownership  of  various  corporations  and  limited  partnerships  en- 
gaged in  such  purchase  and  transportation,  refining,  selling,  and  shipping 
of  oil." 

[The  list  as  given  by  the  court  is: 

1.  All  the  stockholders  and  members  of  the  following  corporations  and 
limited  partnerships,  to  wit:  Acme  Oil  Company,  New  York;  Acme  OO 
Company,  Pennsylvania;  Atlantic  Refining  Company  of  Philadelphia; 
Bush  &  Co.  (Ltd.;)  Camden  Consolidated  Oil  Company,  Elizabethport 
Acid  Works,  Imperial  Refining  Company,  (Ltd.;)  Charles  Pratt  &  Co., 
Paine,  Ablett  &  Co.,  Standard  Oil  Company,  Ohio;  Standard  Oil  Com- 
pany, Pittsburg;  Smith's  Ferry  Oil  Transportation  Company,  Solar  Oil 
Company,  (Ltd.;)  Stone  &  Fleming  Manufacturing  Co.,  (Ltd.,)  also  all 
the  stockholders  and  members  of  such  other  corporations  and  limited  part- 
nerships as  may  hereafter  join  in  this  agreement  at  the  request  of  the 
Trustees  herein  provided  for. 

2.  The  following  individuals,  to  wit:  W.  C.  Andrews,  John  D.  Archbold, 
Lide  E.  Arter,  J.  A.  Bostwick,  Benjamin  Brewster,  D.  Bushnell,  Thomas 
C.  Bushnell,  J.  N.  Camden,  Henry  L.  Davis,  H.  M.  Flagler,  Mrs.  H.  M. 
Flagler,  John  Huntington,  H.  A.  Hutchinson,  Charles  F.  G.  Heye,  A.  B. 
Jennings,  Charles  Lockhart,  A.  M.  McGregor,  William  H.  Macy,  William 
H.  Macy,  Jr.,  Estate  of  Josiah  Macy,  William  H.  Macy,  Jr.,  executor; 
O.  H.  Pa3me,  A.  J.  Pouch,  John  D.  Rockefeller,  William  Rockefdler, 
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Henry  H.  Rogers,  W.  P.  Thompson,  J.  J.  Vandesrift,  William  T.  Wardell, 
W.  G.  Warden,  Joseph  L.  Warden,  Warden,  Frew  &  Co.,  Louise  G. 
Wheaton,  H.  M.  Hanna,  and  George  W.  Chapin,  D.  M.  Harkness,  D.  M. 
Harkness,  trustee;  S.  V.  Harkness,  0.  H.  Payne,  trustee;  Charles  Pratt, 
Horace  A.  Pratt,  C.  M.  Pratt,  Julia  H.  York,  George  H.  Vilas,  M.  R. 
Keith,  Trustee;  George  F.  Chester.  Also  such  individuals  as  may  here- 
after join  in  the  agreement  at  the  request  of  the  Trustees  herein  pro- 
vided for. 

3.  A  portion  of  the  stockholders  and  members  of  the  following  corpora- 
tions and  limited  partnerships,  to  wit:  American  Lubricating  Oil  Company, 
Baltimore  United  Oil  Company;  Beacon  Oil  Company,  Bush  &  Denslow 
Manufacturing  Co.,  Central  Refining  Company  of  Pittsburg,  Chesebrough 
Manufacturing  Company,  Chess  Carley  Company,  Consolidated  Tank 
Line  Company,  Inland  Oil  Company,  Keystone  Refining  Company, 
Maverick  Oil  Company,  National  Transit  Company,  Portland  Kerosene 
Oil  Company,  Producers  Consolidated  Land  &  Petroleum  Company,  Sig- 
nal Oil  Works,  (Ltd.,)  Thompson  &  Bedford  Company,  (Ltd.,)  Devoe 
Manufacturing  Company,  Eclipse  Lubricating  Oil  Company,  (Ltd.,)  Em- 
pire Refining  Company,  (Ltd.,)  Franklin  Pipe  Company,  (Ltd.,)  Galena 
Oil  Works,  (Ltd.,)  Gkdena  Farm  Oil  Company,  (Ltd.,)  Germania  Mining 
Company,  Vacuum  Oil  Company,  H.  C.  Vantine  &  Co.,  (Ltd.,)  Waters 
Pierce  Oil  Company.  Also  stockholders  and  members,  (not  being  all 
thereof)  of  other  corporations  and  limited  partnerships,  who  may  here- 
after join  in  this  agreement  at  the  request  of  the  Trustees  herein  pro- 
vided for.] 

The  bill  charged  that  during  the  second  period  quo  warranto  proceed- 
ing? were  commenced  against  the  Standard  Oil  Company  of  Ohio  which 
resulted  in  the  entry  by  the  Supreme  Court  of  Ohio,  on  March  2, 1892,  of  a 
decree  adjudging  the  trust  agreement  to  be  void,  not  only  because  the 
Standard  Oil  Company  of  Ohio  was  a  party  to  the  same,  but  also  .because 
the  agreement  in  and  of  itself  was  in  restraint  of  trade  and  amounted  to 
the  creation  of  an  unlawful  monopoly. 

It  was  alleged  that  shortly  after  this  decision,  seenungly  for  the  purpose 
of  complying  therewith,  voluntary  proceedings  were  had  apparently  to 
dissolve  the  trust,  but  that  these  proceeding?  were  a  subterfuge  and  a 
sham  because  they  simply  amounted  to  a  transfer  of  the  stock  held  by  the 
trust  in  64  of  the  companies  which  it  controlled  to  some  of  the  remaining 
20  companies — ^it  having  controlled  before  the  decree  34  in  all — thereby 
while  seemingly  in  part  giving  up  its  dominion,  yet  in  reality  preserving 
the  same  by  means  of  the  control  of  the  companies  as  to  which  it  had  re- 
tained complete  authority.  It  was  charged  that  especially  was  this  the 
case  as  the  stock  in  the  companies  selected  for  transfer  was  virtually 
owned  by  the  nine  Trustees  or  the  members  of  their  immediate  families  or 
associates. 

The  bill  further  alleged  that  in  1897  the  Attomey-Cxeneral  of  Ohio  in- 

18 
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stituted  contempt  pix>ceedings  in  the  quo  warranto  case  based  upon  the 
claim  that  the  trast  had  not  been  dissolved  as  required  by  the  decree  in 
that  case.  About  the  same  time  also,  proceeding?  in  quo  qarranto  were  oomr 
menced  to  forfeit  the  charter  of  a  pipe  line  known  as  the  Buckeye  Pipe 
line  Company,  an  Ohio  corporation,  whose  stock,  it  was  alleged,  was 
owned  by  the  members  of  the  combination,  on  the  ground  of  its  connection 
with  the  trust  that  had  been  held  to  be  illegal. 

The  result  of  these  proceedings,  the  bill  charged,  caused  a  resort  to  the 
alleged  wrongful  acts  asserted  to  have  been  committed  during  the  third 
period  as  follows: 

That  during  the  third  period  of  said  conspiracy  and  in  pursuance  thereof 
the  said  individual  defendants  operated  through  the  Standard  Oil  Com- 
pany of  New  Jeresy  as  a  holding  corporation,  which  corporation  obtained 
and  acquired  the  majority  of  the  stocks  of  the  various  corporations  en- 
gaged in  purchasing,  transporting,  refining,  shipping,  and  selling  oil  into 
and  among  the  various  States  and  Territories  of  the  United  States  and  the 
District  of  Columbia  and  with  foreign  nations,  and  thereby  managed  and 
controlled  the  same,  in  violation  of  the  laws  of  the  United  States,  as  herein- 
after more  particularly  alleged. 

It  was  alleged  that  in  or  about  the  month  of  January,  1899,  the  individ- 
ual defendants  caused  the  charter  of  the  Standard  Oil  Company  of  New 
Jersey  to  be  amended,  "so  that  the  business  and  objects  of  said  company 
were  stated  as  follows,  to  wit": 

To  do  all  kinds  of  mining,  manufacturing,  and  trading  business;  trans- 
porting goods  and  merchandise  by  land  or  water  in  any  manner;  to  buy, 
sell,  lease,  and  improve  land;  build  houses,  structures,  vessels,  cars, 
wharves,  docks,  and  piers;  to  lay  and  operate  pipe  lines;  to  erect  lines 
for  conducting  electricity;  to  enter  into  and  carry  out  contracts  of  eveiy 
kind  pertaining  to  its  business;  to  acquire,  use,  sell,  and  grant  licenses 
under  patent  rights;  to  purchase  or  otherwise  acquire,  hold,  sell,  assign, 
and  transfer  shares  of  capital  stock  and  bonds  or  other  evidences  of  in- 
debtedness of  corporations,  and  to  exercise  all  the  privileges  of  ownership, 
including  voting  upon  the  stock  so  held;  to  carry  on  its  business  and  have 
offices  and  agencies  therefor  in  all  parts  of  the  world,  and  to  hold,  pur- 
chase, mortgage,  and  convey  real  estate  and  personal  property  outside  the 
State  of  New  Jersey. 

The  capital  stock  of  the  company,  which  since  March  19, 1892,  had  been 
$10,000,000,  was  increased  to  $110,000,000,  and  the  individual  defendants, 
as  theretofore,  continued  to  be  a  majority  of  the  Board  of  Directors. 

Without  going  into  detail,  it  suffices  to  say  that  it  was  alleged  in  the  bUl 
that  shortly  after  these  proceedings  the  trust  came  to  an  end,  the  stock  of 
the  various  corporations  which  had  been  controlled  by  it  being  transferred 
by  its  holders  to  the  Standard  Oil  Company  of  New  Jersey,  which  corpora- 
tion issued  therefore  certificates  of  its  conunon  stock  to  the  amount  of 
$97,250,000.    The  bill  contained  allegations  referring  to  the  devdc^m^it 
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of  new  oil  fields — ^for  example,  in  California,  Southeastern  Kansas,  North- 
em  Indian  Territory,  and  Northern  Oklahoma — and  made  reference  to 
the  building  or  otherwise  acquiring  by  the  combination  of  refineries  and 
pipe  lines  and  the  new  fields,  for  the  purpose  of  restraining  and  monopoliz- 
ing the  inter-State  trade  in  petroleum  and  its  products. 

Reiterating  in  substance  the  averments  that  both  the  Standard  Oil 
Trust  from  1882  to  1899  and  the  Standard  Oil  Company  of  New  Jersey 
since  1899  had  monopolized  and  restrained  inter-State  commerce  in  petro- 
leum and  its  products,  the  bill  at  great  length  additionally  set  forth  various 
means  by  which  during  the  second  and  third  periods,  in  addition  to  the 
effect  occasioned  by  the  combination  of  alleged  previously  independent 
concerns,  the  monopoly  and  restraint  complained  of  was  continued.  With- 
out attempting  to  follow  the  elaborate  averments  on  these  subjects,  spread 
over  fifty-seven  pages  of  the  printed  record,  it  suffices  to  say  that  such 
averments  may  properly  be^ouped  under  the  following  heads: 

Rebates. 

Preferences  and  other  discriminatory  practices  in  favor  of  the  combina- 
tion by  railroad  companies. 

Restraint  and  monopolization  by  control  of  .pipe  lines  and  unfair  prac- 
tices against  competing  pipe  lines. 

Contracts  with  competitors  in  restraint  of  trade. 

Unfair  methods  of  competition,  such  as  local  price  cutting  at  the  points 
where  necessary  to  suppress  competition. 

Espionage  of  the  business  of  the  competitors. 

The  operation  of  bogus  independent  companies  and  payments  of  re- 
bates on  oil  with  the  like  intent. 

The  divisicm  of  the  United  States  into  districts  and  the  limiting  the  oper- 
ations of  the  various  subsidiary  corporations  as  to  such  districts  so  that 
competition  in  the  sale  of  petroleum  products  between  such  corporations 
had  been  entirely  eliminated  and  destroyed. 

And,  finally,  reference  was  made  to  what  was  alleged  to  be  the  ''enor- 
mous and  unreasonable  profits"  earned  by  the  Standard  Oil  Trust  and  the 
Standard  Oil  Company  as  a  result  of  the  alleged  monopoly;  which  pre* 
simiably  was  averred  as  a  means  of  reflexly  inferring  the  scope  and  power 
acquired  by  the  alleged  combination. 

Coming  to  the  prayer  of  the  bill,  it  suffices  to  say  that  in  general  terms 
the  substantial  relief  asked  was:  first,  that  the  combination  in  restraint  of 
inter-State  trade  and  commerce  and  which  had  monopolized  the  same,  as 
alleged  in  the  bill,  be  found  to  have  existence,  and  that  the  parties  thereto 
be  perpetually  enjoined  from  doing  any  further  act  to  give  effect  to  it; 
second,  that  the  transfer  of  the  stocks  of  the  various  corporations  to  the 
Standard  Oil  Company  of  New  Jersey,  as  alleged  in  the  bill,  be  held  to  be 
in  violation  of  the  first  and  second  sections  of  the  Anti-Trust  act,  and  that 
the  Standard  Oil  Company  of  New  Jersey  be  enjoined  and  restrained  from 
in  any  numner  continuing  to  exert  control  over  the  subsidiary  corporations 


276  FsBERAL  Courts  and  Practicb 

by  means  of  ownership  of  said  stock  or  otherwise;  third,  that  specific  relief 
by  injunction  be  awarded  against  further  violation  of  the  statute  by  any  of 
the  acts  specifically  complained  of  in  the4)ill.  There  was  also  a  prayer  for 
general  relief. 

Of  the  numerous  defendants  named  in  the  bill,  the  Waters-Pierce  Oil 
Company  was  the  only  resident  of  the  district  in  which  the  suit  was  comr 
menced  and  the  only  defendant  served  with  process  therein.  Conteio- 
poraneous  with  the  filing  of  the  bill  the  court  made  an  order,  under  Sec- 
tion 5  of  the  Anti-Trust  act,  for  the  service  of  process  upon  all  the  otlier 
defendants,  wherever  they  could  be  found.  Thereafter  the  various  defend- 
ants unsuccessfully  moved  to  vacate  the  order  for  service  on  non-resident 
defendants  or  filed  pleas  to  the  jurisdiction.  Joint  exceptions  were  likewise 
unsuccessfully  filed,  on  the  ground  of  impertinence,  to  many  of  the  aver- 
ments of  the  bill  of  complaint,  particularly  those  which  related  to  acts  al- 
leged to  have  been  done  by  the  combinatiA  prior  to  the  passage  of  the 
Anti-Trust  act  and  prior  to  the  year  1899. 

Certain  of  the  defendants  filed  separate  answers,  and  a  joint  answer  was 
filed  on  behalf  of  the  Standard  Oil  Company  of  New  Jersey  and  numerous 
of  the  other  defendants.  The  scope  of  the  answers  will  be  adequately  in- 
dicated by  quoting  a  summary  on  the  subject  made  in  the  brief  for  the 
appellants: 

It  is  sufficient  to  say  that,  while  admitting  many  of  the  alleged  acquisi- 
tions of  property,  the  formation  of  the  so-called  trust  of  1882,  its  dissoli^ 
tion  in  1892,  and  the  acquisition  by  the  Standard  Oil  Company  of  New 
Jersey  of  the  stocks  of  the  various  corporations  in  1899,  they  deny  all  the 
allegations  respecting  combinations  or  conspiracies  to  restrain  or  monop- 
olize the  oil  trade;  and  particularly  that  the  so-called  trust  of  1882,  or  the 
acquisition  of  the  shares  of  the  defendant  companies  by  the  Standard  Oil 
Company  of  New  Jersey  m  1899,  was  a  combination  of  independent  or 
competing  concerns  or  corporations.  The  averments  of  the  petition  re- 
specting the  means  adopted  to  monopolize  the  oil  trade  are  traversed  either 
by  a  denial  of  the  acts  alleged  or  of  their  purpose,  intent,  or  effect. 

On  June  24,  1907,  the  cause  being  at  issue,  a  special  examiner  was  Kp- 
pointed  to  take  the  evidence,  and  his  report  was  filed  March  22,  1909;  it 
was  heard  on  April  5  to  10, 1909,  under  the  expediting  act  of  Feb.  11, 1903» 
before  a  Circuit  Court  consisting  of  four  Judges. 

The  court  decided  in  favor  of  the  United  States.  In  the  opinion  deliv- 
ered all  the  multitude  of  acts  of  wrong  doing  charged  in  the  bill  were  put 
aside,  in  so  far  as  they  were  alleged  to  have  been  committed  prior  to  the 
passage  of  the  Anti-Trust  act,  "except  as  evidence  of  their  (the  defend- 
ants) purpose  of  their  continuing  conduct  and  of  its  effect."  (173  Fed. 
Rep.  177.) 

By  the  decree  which  was  entered  it  was  adjudged  that  the  combining  of 
the  stocks  of  various  companies  in  the  hands  of  the  Standard  Oil  Company 
of  New  Jersey  in  1899  constituted  a  combination  in  restraint  of  trade  and 
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abo  an  attempt  to  monopolize  and  monopolization  under  Section  2  of  the 
Anti-Trust  act.  The  decree  was  against  seven  individual  defendants,  the 
Standard  Oil  Company  of  New  Jersey ,  thirty-six  domestic  companies,  and 
one  foreign  company,  which  the  Standard  Oil  Company  of  New  Jersey 
controls  by  stock  ownership,  these  thirty-eight  corporate  defendants  being 
held  to  be  parties  to  the  combination  found  to  exist. 

Counsel  for  appellant  says:  "Of  the  thirty-eight  corporate  defendants 
named  in  Section  2  of  the  decree  and  as  to  which  the  judgment  of  the  court 
applies,  four  have  not  appealed,  to  wit:  Corsicana  Refining  Company, 
Manhattan  Oil  Company,  Security  Oil  Company,  Waters-Pierce  Oil  Com- 
pany, and  one,  the  Standard  Oil  Company  of  Iowa,  has  been  liquidated 
and  no  longer  exists." 

The  bill  was  dismissed  as  to  all  other  corporate  defendants,  thirty-three 
in  number,  it  being  adjudged  by  Section  3  of  the  decree  that  they  "have 
not  been  proved  to  be  engaged  in  the  operation  or  carrying  out  of  the  com- 
bination." Of  the  dismissed  defendants  sixteen  were  natural  gas  com- 
panies and  ten  were  companies  which  were  liquidated  and  ceased  to  exist 
before  the  filing  of  the  petition.  The  other  dismissed  defendants,  seven  in 
number,  were:  Florence  Oil  Refining  Company,  United  Oil  Company, 
Tidewater  Oil  Company,  Tidewater  Pipe  Company,  (Limited,)  Piatt  & 
Washburn  Refining  Company,  Franklin  Pipe  Company,  and  Pennsylvania 
Oil  Company. 

The  Standard  Oil  Company  of  New  Jersey  was  enjoined  from  voting  the 
stocks  or  exerting  any  control  over  the  said  thirty-seven  subsidiary  com- 
panies and  the  subsidiary  companies  were  enjoined  from  pa3ing  any  divi- 
dends as  to  the  Standard  Company  or  permitting  it  to  exercise  any  con- 
trol over  them  by  virtue  of  the  stock  ownership  or  power  acquired  by 
means  of  the  combination;  the  individuals  and  corporations  were  also  en- 
joined from  entering  into  or  carrying  into  effect  any  like  combination 
which  would  evade  the  decree.  Further,  the  individual  defendants,  the 
Standard  Company,  and  the  thirty-seven  subsidiary  corporations  were 
enjoined  from  engaging  or  continuing  in  inter-State  commerce  in  petro- 
leum or  its  products  during  the  continuance  of  the  illegal  combination. 

At  the  outset  a  question  of  jurisdiction  requires  consideration,  and  we 
shall  also,  as  a  preliminary,  dispose  of  another  question,  to  the  end  that 
our  attention  may  be  completely  concentrated  upon  the  merits  of  contro- 
vert when  we  come  to  consider  them. 

Fxrst— We  are  of  the  opinion  that  in  consequence  of  the  presence  within 
the  district  of  the  Waters-Pierce  Oil  Company,  the  court,  under  the  au- 
thority of  Section  5  of  the  anti-trust  act,  rightly  took  jurisdiction  over  the 
cause  and  properly  ordered  notice  to  be  served  upon  the  non-resident  de- 
fendants. 

Second — ^The  overruling  of  the  exceptions  taken  to  so  much  of  the  bill 
as  counted  upon  facts  occurring  prior  to  the  passage  of  the  anti-trust  act — 
whatever  may  be  the  view  as  an  original  question  of  the  duty  to  restrict 
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the  controvert  to  a  much  narrower  area  than  that  propounded  by  the 
bill — ^we  think  by  no  possibility  in  the  present  stage  of  the  case  can  the 
action  of  the  court  be  treated  as  prejudicial  error  justifying  reversal.  We 
say  this  because  the  court,  as  we  shall  do,  gave  no  weight  to  the  testimony 
adduced  under  the  averments  complained  of  except  in  so  far  as  it  tended 
to  throw  light  upon  the  acts  done  after  the  passage  of  the  anti-trust  act 
and  the  results  of  which  it  was  charged  were  being  participated  in  and  ea- 
joyed  by  the  alleged  combination  at  the  time  of  the  filing  of  the  bill. 

We  are  thus  brought  face  to  face  with  the  merits  of  the  controversy. 

Both  as  to  the  law  and  as  to  facts  the  opposing  contentions  pressed  in  the 
argument  are  numerous,  and  in  all  their  aspects  are  so  irreconcilable  that 
it  is  difficult  to  reduce  them  to  some  fundamental  generalisation,  which 
by  being  disposed  of  would  decide  them  all.  For  instance,  as  to  the  law. 
While  both  sides  agree  that  the  determination  of  the  controversy  rests 
upon  the  correct  construction  and  application  of  the  first  and  second  sec- 
tions of  the  anti-trust  act,  yet  the  views  as  to  the  meaning  of  the  act  are 
as  wide  apart  as  the  poles,  since  there  is  no  real  point  of  agreement  on  any 
view  of  the  act.  And  this  also  is  the  case  as  to  the  scope  and  effect  of 
authorities  relied  upon,  even  although  in  some  instances  one  and  the  same 
authority  is  asserted  to  be  controlling. 

So  also  is  it  as  to  the  facts.  Thus,  on  the  one  hand,  with  relentless  per- 
tinacity and  minuteness  of  analysis,  it  is  insisted  that  the  facts  establish 
that  the  assailed  combination  took  its  birth  in  a  purpose  to  unlawfully 
acquire  wealth  by  oppressing  the  public  and  destroying  the  just  rights 
of  others,  and  that  its  entire  career  exemplifies  an  inexorable  carrying  out 
of  such  wrongful  intents,  since  it  is  asserted  the  pathway  of  the  combina- 
tion from  the  beginning  to  the  filing  of  the  bill  is  marked  with  constant 
proofs  of  wrong  inflicted  upon  the  public  and  is  strewn  with  the  wrecks  re- 
sulting from  crushing  out,  without  regard  to  law,  the  individual  rights  of 
others. 

Indeed  so  conclusive,  it  is  urged,  is  the  proof  on  these  subjects  that  it  is 
asserted  that  the  existence  of  the  principal  corporate  defendant — ^the 
Standard  Oil  Company  of  New  Jersey — ^with  the  vast  accumulation  of 
property  which  it  owns  or  controls,  because  of  its  infinite  potency  for  harm 
and  the  dangerous  example  which  its  continued  existence  affords,  is  an 
open  and  enduring  menace  to  all  freedom  of  trade  and  is  a  byword  and  re- 
proach to  modem  economic  methods. 

On  the  other  hand,  in  a  powerful  analysis  of  the  facts,  it  is  insisted  that 
they  demonstrate  that  the  origin  and  development  of  the  vast  business 
which  the  defendants  control  was  but  the  result  of  lawful  competitive 
methods,  guided  by  economic  genius  of  the  highest  order,  sustained  by 
courage,  by  a  keen  insight  into  commercial  situations,  resulting  in  the 
acquisition  of  great  wealth,  but  at  the  same  time  serving  to  stimulate  and 
increase  production,  t6  widely  extend  the  distribution  of  the  products  of 
petroleum  at  a  cost  largely  below  that  which  would  have  otherwise  pre- 
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vailed,  thus  proving  to  be  at  one  and  the  same  time  a  benefaction  to  the 
general  public  as  well  as  of  enonnous  advantage  to  individuals. 

It  is  not  denied  that  in  the  enonnous  volume  of  the  proof  contained  in 
the  record  in  the  period  of  almost  a  lifetime  to  which  that  proof  is  ad- 
dressed, there  may  be  found  acts  of  wrong  doing,  but  the  insistence  is 
that  they  were  rather  the  exception  than  the  rule,  and  in  most  cases  were 
either  the  result  of  too  great  individual  zeal  in  the  keen  rivalries  of  business 
or  of  the  methods  and  habits  of  dealing  which,  even  if  wrong,  were  com- 
monly practiced  at  the  time. 

And  to  discover  and  state  the  truth  concerning  these  contentions  both 
arguments  call  for  the  analysis  and  weighing,  as  we  have  said  at  the  outset, 
of  a  jimgle  of  conflicting  testimony  covering  a  period  of  forty  years,  a  duty 
difficult  to  rightly  perform,  and,  even  if  satisfactorily  accomplished,  almost 
impossible  to  state  with  any  reasonable  regard  to  brevity. 

Duly  appreciating  the  situation  just  stated,  it  is  certain  that  only  one 
point  of  concord  between  the  parties  is  discernible,  which  is  that  the  con- 
troversy in  every  aspect  is  controlled  by  a  correct  conception  of  the  mean- 
ing of  the  first  and  second  sections  of  the  Anti-Trust  act.  We  shall  there- 
fore, departing  from  what  otherwise  would  be  the  natural  order  of  analysis, 
make  this  one  point  of  harmony  the  initial  basis  of  our  examination  of  the 
contentions,  rel3ring  upon  the  conception  that  by  doing  so  some  harmo- 
nious resonance  may  result  adequate  to  dominate  and  control  the  discord 
with  which  the  case  abounds. 

That  is  to  say,  we  shall  first  come  to  consider  the  meaning  of  the  first 
and  second  sections  of  the  Anti-Trust  act  by  the  text,  and  after  discerning 
what  by  that  process  appears  to  be  its  true  meaning,  we  shall  proceed  to 
consider  the  respective  contentions  of  the  parties  concerning  the  act,  the 
strength  or  weakness  of  those  contentions,  as  well  as  the  accuracy  of  the 
meaning  of  the  act  as  deduced  from  the  text  in  the  light  of  the  prior  deci- 
sions of  this  court  concerning  it.  When  we  have  done  this  we  shall  then 
approach  the  facts.  Following  this  course,  we  shall  make  our  investiga- 
tions under  four  separate  headings: 

1.  The  text  of  the  first  and  second  sections  of  the  act  ori^ally  consid- 
ered and  its  meaning  in  the  light  of  the  common  law  and  the  law  of  this 
country  at  the  time  of  its  adoption. 

2.  The  contentions  of  the  parties  concerning  the  act,  and  the  scope  and 
efifect  of  the  decisions  of  this  court  upon  which  they  rely. 

3.  The  application  of  the  statute  to  facts,  and, 

4.  The  remedy,  if  any,  to  be  afforded  as  the  result  of  such  application. 
1.  The  text  of  the  act  and  its  meaning. 

We  quote  the  text  of  the  first  and  second  sections  of  the  act,  as  follows: 
Section  1. — Every  contract,  combination  in  the  form  of  trust  or  other- 
wise conspiracy  in  restraint  of  trade  or  conmierce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.   Every  person  who 
shaU  make  any  such  contract,  or  engage  in  any  such  combination  or  con- 
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spiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
tiiereof,  shall  be  punished  by  fine  not  exceeding  $5,000,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court. 

Section  2. — ^Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons  to  monopolize, 
any  part  of  the  trade  or  conmierce  among  the  several  States,  or  with  foreign 
nations  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  S5,000,  or  by  impriacHi- 
ment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court. 

The  debates  show  that  doubt  as  to  whether  there  was  a  common  law  of 
the  United  States  which  governed  the  subject  in  the  absence  of  legislation 
was  among  the  influences  leading  to  the  passage  of  the  act.  They  con- 
clusively show,  however,  that  the  main  cause  which  led  to  the  legislation 
was  the  thought  that  it  was  required  by  the  economic  condition  of  the 
times,  that  is,  the  vast  accumulation  of  wealth  in  the  hands  of  corporations 
and  individuals,  the  enormous  development  of  corporate  organization,  the 
facility  for  combination  which  such  organizations  afforded,  the  fact  that 
the  facility  was  being  used  and  that  combinations  known  as  trusts  were 
being  multiplied,  and  the  widespread  impression  that  their  power  bad 
been  and  would  be  exerted  to  oppress  individuals  and  injure  the  public 
generally.  Although  debates  may  not  be  used  as  a  means  for  interpreting 
a  statute  (United  States  v.  Trana-Missouri  Freight  Association,  166  U.  S. 
318,  and  cases  cited)  that  rule  in  the  nature  of  things  is  not  violated  by 
resorting  to  debates  as  a  means  of  ascertaining  the  environment  at  the 
time  of  the  enactment  of  a  particular  law,  that  is,  the  history  of  the  period 
when  it  was  adopted. 

There  can  be  no  doubt  that  the  sole  subject  with  which  the  first  section 
deals  is  restraint  of  trade  as  therein  contemplated,  and  that  the  attempt 
to  monopolize  and  monopolization  is  the  subject  with  which  the  second 
section  is  concerned.  It  is  certain  that  those  terms,  at  least  their  rudi- 
mentary meaning,  took  their  origin  in  the  common  law  and  were  also 
familiar  in  the  law  of  this  country  prior  to  and  at  the  time  of  the  adoption 
of  the  act  in  question. 

We  shall  endeavor  then,  first  to  seek  their  meaning,  not  by  indulg^g  in 
an  elaborate  and  learned  analysis  of  the  English  law  and  of  the  law  of  this 
country,  but  by  making  a  very  brief  reference  to  the  elementary  and  indis- 
putable conception  of  both  the  English  and  American  law  on  the  subject 
prior  to  the  passage  of  the  Anti-Trust  act. 

(a)  It  is  certain  that  at  a  very  remote  period  the  words  "  contract  in  re- 
straint of  trade"  in  England  came  to  refer  to  some  voluntary  restraint 
put  by  contract  by  an  individual  on  his  right  to  carry  on  his.  trade  or  call* 
ing.  Originally  all  such  contracts  were  considered  to  be  illegal  because  it 
was  deemed  they  were  injurious  to  the  public  as  well  as  to  the  individuab 
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who  made  them.  In  the  interest  of  the  freedom  of  individuals  to  contract, 
this  contract  doctrine  was  modified  so  that  it  was  only  when  a  restraint 
by  contract  was  so  general  as  to  be  coterminus  with  the  kingdom  that  it 
was  treated  as  void.  That  is  to  say,  if  the  restraint  was  partial  in  its 
operation  and  was  otherwise  reasonable  the  contract  waa  held  to  be 
valid. 

(b)  Monopolies  were  defined  by  Lord  Coke  as  follows: 

A  monopoly  is  an  institution,  or  allowance  by  the  King  by  his  grant, 
commission,  or  otherwise  to  any  person  or  persons,  bodies  politic  or  cor- 
porate for  the  sole  buying,  selling,  making,  working,  or  using  of  anything, 
whereby  any  person  or  persons,  bodies  politic  or  corporate,  are  sought  to 
be  restrained  of  any  freedom  or  liberty  that  they  had  before,  or  hind»*ed  in 
their  lawful  trade.    (3  Inst.  181.) 

Hawkins  thus  defined  them: 

A  monopoly  is  an  allowance  by  the  King  to  a  particular  person  or  per- 
sons of  the  sole  buying,  selling,  making,  working,  or  using  of  anything 
whereby  the  subject  in  general  is  restrained  from  the  freedom  of  manu- 
facturing or  trading  which  he  had  before.    (Hawk.  P.  C.  1  c.  79.) 

The  frequent  granting  of  monopolies  and  the  struggle  which  led  to  a 
denial  of  the  power  to  create  them,  that  is  to  say,  to  the  establishment  of 
the  doctrine  that  they  were  incompatible  with  the  English  Constitution, 
is  known  to  all,  and  need  not  be  reviewed.  The  evils  which  led  to  the  pub- 
lic outcry  against  monopolies  and  to  the  final  denial  of  the  power  to  make 
them  may  be  thus  summarily  stated: 

1.  The  power  which  the  monopoly  gave  to  the  one  who  enjoyed  it  to 
fix  the  price  and  thereby  injure  the  public. 

2.  The  power  which  it  engendered  of  enabling  a  limitation  on  produc- 
tion, and, 

3.  The  danger  of  deterioration  in  quality  of  the  monopolized  article 
which  it  was  deemed  was  the  inevitable  resultant  of  the  monopolistic  con- 
trol over  its  production  and  sale. 

As  monopoly  as  thus  conceived  embraced  only  a  consequence  arising 
from  an  exertion  of  sovereign  power,  no  express  restrictions  or  prohibitions 
obtained  against  the  creation  by  an  individual  of  a  monopoly  as  such.  But 
as  it  was  considered,  at  least  so  far  as  the  necessaries  of  life  were  concerned, 
that  mdividuals  by  the  abuse  of  their  right  to  contract  might  be  able  to 
usurp  the  power  arbitrarily  to  enhance  prices,  one  of  the  wrongs  arising 
from  monopoly,  it  came  to  be  that  laws  were  passed  relating  to  offences 
such  as  forestalling,  regrating,  and  engrossing  by  which  prohibitions  were 
placed  upon  the  power  of  individuals  to  deal  under  such  circumstances 
and  conditions  as,  according  to  the  conception  of  the  times,  created  a  pre- 
right  to  contract  for  his  own  benefit  unaccompanied  by  a  wrongful  motive 
to  injure  others,  but  were  the  consequence  of  a  contract  or  course  of  deal- 
ing of  such  a  character  as  to  give  rise  to  the  presumption  of  an  intent  to 
injure  others  through  the  means,  for  instance,  of  a  monopolistic  increase  of 
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prices.  This  is  illustrated  by  the  definition  of  engrossing  found  in  the 
statute  5  and  6,  Edward  VI.,  Ch.  14,  as  follows: 

Whatsoever  person  or  persons  shall  engross  or  get  into  his  or  their  hands 
by  buying,  contracting,  or  promise-taking,  other  than  by  demise,  grant,  or 
lease  of  land,  or  tithe,  any  com  growing  in  the  fields,  or  any  other  com  or 
grain,  butter,  cheese,  fish,  or  other  dead  victual,  whatsoever,  within  the 
realm  of  England,  to  the  intent  to  sell  the  same  again,  shall  be  accepted, 
reputed,  and  taken  an  unlawful  engrosser  or  engrossers. 

As  by  the  statutes  providing  against  engrossing  the  quantity  engrossed 
was  not  required  to  be  the  whole  or  approximate  part  of  the  whole  of  an 
article,  it  is  clear  that  there  was  a  wide  difference  between  monopoly  and 
engrossing,  etc.  But,  as  the  principal  wrong  which  it  was  deemed  would 
result  from  monopoly,  that  is,  an  enhancement  of  the  price,  was  the  same 
wrong  to  which  it  was  thought  the  prohibited  engrossment  would  give  rise, 
it  came  to  pass  that  monopoly  and  engrossing  were  regarded  as  virtually 
one  and  the  same  thing.  In  other  words,  the  prohibited  act  of  engrossing, 
because  of  its  inevitable  accomplishment  of  one  of  the  evils  deemed  to  be 
engendered  by  monopoly,  came  to  be  referred  to  as  being  monopoly  or 
constituting  an  attempt  to  monopolize.  Thus  PoUexfen  in  his  argument  in 
East  India  Company  vs.  Sandys  Skin,  165,  169,  said: 

By  common  law,  he  said  that  trade  is  free,  and  for  that  cited  three 
inst.  81 F.  B.,  65;  1  Roll,  4,  that  the  common  law  is  as  much  against  monop- 
oly as  engrossing;  and  that  they  differ  only,  that  a  "monopoly"  is  by 
patent  from  the  King,  the  other  is  by  the  act  of  the  subject  between  party 
and  party;  but  that  the  mischiefs  are  the  same  from  both,  and  there  is  the 
same  law  against  both.  Moore,  673,  11  Rep.  84.  The  sole  trade  of  any- 
thing is  "engrossing"  Ex.  Rei  Natura,  for  whosoever  hath  the  sole  trade 
of  buying  and  selling  "engrossed"  that  trade;  and  whosoever  hath  the 
sole  trade  to  any  country,  hath  the  sole  trade  of  buying  and  selling  the 
produce  of  that  country,  at  his  own  price,  which  is  an  "engrossing." 

And  by  operation  of  the  mental  process  which  led  to  considering  as  a 
monopoly  acts,  which,  although  they  did  not  constitute  a  monopoly,  were 
thought  to  produce  some  of  its  baneful  effects,  so  also  because  of  the  imped- 
iment or  burden  to  the  due  course  of  trade  which  they  produced,  such  acts 
came  to  be  referred  to  as  in  restraint  of  trade.  This  is  shown  by  my  Lord 
Coke's  definition  of  monopoly  as  being  "an  institution  or  allowance 
whereby  any  person  or  persons,  bodies  politic  or  corporate,  are  sought  to 
be  restrained  of  any  freedom  or  liberty  that  they  had  before  or  hindered 
in  their  lawful  trade."  It  is  illustrated  also  by  the  definition  which 
Hawkins  gives  of  monopoly,  wherein  it  is  said  that  the  effect  of  monopoly 
is  to  restrain  the  citizen  "from  the  freedom  of  manufacturing  or  trading 
which  he  had  before." 

And  see  especially  the  opinion  of  Parker,  C.  K.  in  Mitchel  v.  Reynolds, 
(1,711)  1  P.  Williams,  1$1,  where  a  classification  is  made  of  monopoly 
which  brings  it  generally  within  the  description  of  restraint  of  trade. 
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Generalising  these  considerations,  the  situation  is  this: 

1.  That  by  the  common  law  monopolies  were  unlawful  because  of  their 
restriction  upon  individuals  of  contract  and  their  injury  to  the  public. 

2.  That  as  to  necessaries  of  life  the  freedom  of  the  individual  to  deal 
was  restricted  where  the  nature  and  character  of  the  dealing  was  such  as  to 
engender  the  presmnption  of  intent  to  bring  about  at  least  one  of  the  in- 
juries which  it  was  deemed  would  result  iTom  monopoly;  that  is,  an  imdue 
enhancement  of  price. 

3.  That  to  protect  the  freedom  of  contract  of  the  individual  not  only 
in  his  own  interest  but  principally  in  the  interest  of  the  Commonwealth,  a 
contract  of  an  individual  by  which  he  put  an  unreasonable  restraint  upon 
himself  as  to  carr3ring  on  his  trade  or  business  was  void.  And  that  at 
common  law  the  evils  consequent  upon  engrossing,  etc.,  caused  those 
things  to  be  treated  as  coming  within  monopoly  and  sometimes  to  be  called 
monopoly,  and  the  same  considerations  caused  monopoly,  because  of  its 
operation  and  effect,  to  be  brought  within  and  spoken  of  generally  as  im- 
peding the  due  course  of  or  being  in  restraint  of  trade. 

From  the  development  of  more  accurate  economic  conceptions  and  the 
changes  in  conditions  of  society  it  came  to  be  recognized  that  the  acts  pro- 
hibited by  the  engrossing,  forestalling,  etc.,  statutes  did  not  have  the 
harmful  tendency  which  they  were  presumed  to  have  when  the  legislation 
concerning  them  was  enacted,  and  therefore  did  not  justify  the  presump- 
tion which  had  previously  been  deduced  from  them,  but,  on  the  contrary, 
such  acts  tended  1^  fructify  and  develop  trade.  See  the  statutes  of  12th 
George  III,  and  Oh.  71,  enacted  in  1772,  and  statute  of  7  and  8  Victoria, 
Ch.  24,  enacted  in  1844,  repealing  the  prohibitions  against  engrossing, 
forestalling,  etc.,  upon  the  express  ground  that  the  prohibited  acts  had 
come  to  be  considered  as  favorable  to  the  development  of  and  not  in  re- 
straint of  trade. 

It  is  remarkable  that  nowhere  at  conmion  law  can  there  be  foimd  a 
prohibition  against  the  creation  of  monopoly  by  an  individual.  This 
would  seem  to  manifest,  either  consciously  or  intuitively,  a  profoimd  con- 
ception as  to  the  inevitable  operation  of  economic  forces  and  the  equipoise 
or  balance  in  favor  of  the  protection  of  the  rights  of  individuals  which  re- 
sulted. That  is  to  say,  as  it  was  deemed  that  monopoly  in  the  concrete 
could  only  arise  from  an  act  of  sovereign  power,  and,  such  sovereign  power 
being  restrained,  prohibitions  as  to  individuals  were  durected  not  against 
the  creation  of  monopoly,  but  were  only  applied  to  such  acts  in  relation  to 
particular  subjects  as  to  which  it  was  deemed,  if  not  restrained,  some  of 
the  consequences  of  monopoly  might  result.  After  all,  this  was  but  an 
instinctive  recognition  of  the  truisms  that  the  course  of  trade  could  not  be 
made  free  by  obstructing  it,  and  that  an  individual's  right  to  trade  could 
not  be  protected  by  de8tro3ring  such  right. 

From  the  review  just  made  it  clearly  results  that  outside  of  the  restric- 
tions resulting  from  the  want  of  power  in  an  individual  to  voluntarily  and 
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unreaaonably  restrain  hk  ri^t  ta  carry  on  his  trade  or  boaiiieaB  and  out- 
side of  the  want  of  right  to  restrain  the  free  course  of  trade  by  ecbtracta  or 
acts  which  implied  a  wrongful  purpose,  freedom  to  eootract  and  to  abstain 
from  contracting  and  to  exercise  every  reasonable  ri^t  incident  thereto 
became  the  rule  in  the  En^dsh  law.  The  scope  and  eflFect  of  this  freedom 
to  trade  and  contract  is  dearly  shown  by  the  dedsioD  in  Mogoi  Steamriiip 
Company  9.  McGregor,  (1891)  A.  C.  25.  While  it  is  true  that  the  ded- 
sion  of  the  House  of  Lords  in  the  case  in  question  was  announced  shertiky 
after  the  passage  of  the  Anti-IVoBt  act,  it  serres  reflexly  to  diow  the 
exact  state  of  the  law  in  England  at  the  time  the  anti-tmst  statute  was 
enacted. 

In  this  country  also  the  aotff  from  wUch  it  was  deemed  there  resulted  a 
part  if  not  all  of  the  injuiioitt  eoneequeneea  ascribed  to  monopoly,  came  to 
be  referred  to  as  a  monopoly  itself.  In  other  words,  here,  as  had  been  the 
case  in  England,  practical  common  sense  caused  attention  to  be  eoneeD- 
trated  not  upon  the  theoretically  correct  name  to  be  given  to  the  condi- 
tion, or  acts  which  gave  rise  to  a  harmful  resdt,  but  to  the  lesoH  itself  and 
to  the  remedying  of  the  evils  which  it  produced.  Tlie  statemeat  just 
made  is  illustrated  by  an  early  statute  of  the  Ph>vinee  of  Massachusetts, 
that  is,  Chapter  31  of  the  laws  of  1778-1779,  by  which  monopoly  and  Ua^- 
stalling  were  expressly  treated  as  one  and  the  same  thing. 

It  is  also  true  that  while  the  principles  concerning  ccmtraeCs  in  restraint 
of  trade,  that  is,  voluntary  restraint  put  by  a  person  on  his  ri^t  to  punnie 
his  caUing,  hence  only  operating  subjectively,  came  generally  to  be  recog- 
nized in  accordance  with  the  English  rule,  it  came  moreover  to  paas  that 
contracts  or  acts  which  it  was  considered  had  a  monopotistie  teodeaey, 
especially  those  which  were  thought  to  unduly  diminish  competition  and 
hence  to  enhance  prices — ^in  other  words,  to  monopolise — came  also  in  a 
generic  sense  to  be  spdcen  of  and  treated  as  they  had  been  in  England,  as 
restricting  the  due  course  of  trade,  and,  therefore,  as  bemg  in  restrunt  of 
trade. 

The  dread  of  monopoly  as  an  emanation  of  Govermnental  power,  whik  it 
passed  at  an  early  date  out  of  mind  in  this  country^  as  a  result  of  the 
structure  of  our  Government  did  not  serve  to  assuage  the  fear  as  to  the 
evil  consequences  which  might  arise  from  the  acts  of  individuals  producing 
or  tending  to  produce  the  consequences  of  monopoly.  It  resulted  thai 
treating  such  acts  as  we  have  said  as  amounting  to  monopoly,  sametimcB 
constitutional  restrictions,  again  legislative  enactments  or  judicial 
dons,  served  to  enforce  and  illustrate  the  purpose  to  prevent  the 
of  the  evib  recognized  in  the  mother  country  as  consequent  upon 
oly,  by  providing  against  ccmtracts  or  acts  of  individuals  or 
of  individuals  or  corporations  deemed  to  be  conducive  to  such  reaaha. 

To  refer  to  the  constitutional  or  legislative  piovidons  on  the  subfed  or 
the  many  judicial  decisions  which  illustrate  it  would  unneooooarily  ptoiong 
this  opinion.   We  append  in  the  margin  a  note  to  treatisei^  etc. 
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are  contained  reference  to  constitutional  and  statutory  provisions  and  to 
numerous  decisions,  etc.,  relating  to  the  subject.  [The  citations  are 
Pardy's  Beach  on  Private  Ccxporations,  Col.  2,  pp.  1,403  ei  seq,;  chapter 
on  Trusts  and  Monopolies;  Cooke  on  Trade  and  Labor  Combinations, 
App.  II.,  pp.  19ir-l95;  American  and  English  Encyclopedia  of  Law,  2d  Ed., 
Article  "Monopolies  and  Trusts,"  pp.  844  et  9eq.] 

It  will  be  found  that  as  modem  conditions  arose  the  trend  of  legislation 
and  judicial  decision  came  more  and  more  to  adapt  the  recognized  re- 
strictions to  new  manifestations  of  conduct  or  of  dealing  which  it  was 
thought  iustified  the  inference  of  intent  to  do  the  wrongs  which  it  had  been 
the  purpose  to  prevent  from  the  beginning.  The  evolution  is  clearly 
pointed  out  in  National  Cotton  Oil  Company  v.  Texas,  197  U.  S.  115,  and 
Shawnee  Compress  Company  o.  Anderson,  200  U.  S.  423;  and,  indeed, 
will  be  found  to  be  iUustrated  in  various  aspects  by  the  decisions  of  this 
court  which  have  been  concerned  ¥rith  the  ^orcement  of  the  act  we  are 
now  considering. 

Without  going  into  detail  and  but  very  briefly  surveying  the  whole  field, 
it  may  be  with  accuracy  said  that  the  dread  of  enhancement  of  prices  and 
of  other  wrongs  which  it  was  thought  would  flow  from  the  undue  limitation 
on  c(nnpetitive  conditions  caused  by  contracts  or  other  acts  of  individuals 
or  corporati(»s,  led,  as  a  matter  of  public  policy,  to  the  prohibition  or 
treating  as  illegal  ol  all  contracts  or  acts  which  were  unreasonably  re- 
strictive of  competitive  conditions,  either  from  the  nature  or  character  of 
the  contract  or  act  or  where  the  surrounding  circumstances  were  such  as  to 
justify  the  conclusion  that  they  had  not  been  entered  into  or  performed 
with  the  Intimate  purpose  of  reasonably  forwarding  personal  interest 
and  developing  trade,  but  on  the  contrary  were  of  such  a  character  as  to 
give  rise  to  the  inference  or  presumption  that  they  had  been  entered  into 
or  done  with  the  intent  to  do  wrong  to  the  general  public  and  to  limit  the 
right  of  individuals,  thus  restraining  the  free  flow  of  commerce  and  tend- 
ing to  bring  about  the  evils,  such  as  enhancement  of  prices,  which  were 
considered  to  be  against  public  policy. 

It  is  equally  true  to  say  that  the  survey  of  the  legislation  in  this  country 
an  this  subject  from  the  beginning  will  show,  depending  as  it  did  upon  the 
econcmiic  conceptions  which  obtained  at  the  time  when  the  legislation  was 
adopted  or  judicial  decision  was  rendered,  that  contracts  or  acts  were  at 
one  time  deemed  to  be  of  such  a  character  as  to  justify  the  inference  of 
wrongful  intent  which  were  at  another  period  thought  not  to  be  of  that 
character.  But  this  again,  as  we  have  seen,  simply  followed  the  line  of 
development  of  the  law  of  England. 

Let  us  consider  the  language  of  the  first  and  second  sections  guided  by 
the  princii^  that  where  words  are  employed  in  a  statute  which  had  at 
the  time  a  well  known  meaning  at  common  law  or  in  the  law  of  this  coun- 
try, they  are  presumed  to  have  been  used  in  that  sense  unless  the  context 
compels  to  the  contrary.    [Swearingen  v.  United  States,  161  U.  S.  446; 
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United  States  v.  Wong  Kim  Ark,  169  U.  S.  649;  Keck  v.  United  States, 
172  U.  S.  446;  Kepner  c.  United  States,  195  U.  S.  126.) 

As  to  the  first  section,  the  words  to  be  interpreted  are:  "Every  contract, 
combination  in  the  fonn  of  truat  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce,  is  hereby  declared  to  be  illegal.*'  As  there  is  no  room 
for  dispute  that  the  statute  was  intended  to  formulate  a  rule  for  the  regula- 
tion of  inter-State  and  foreign  commerce,  the  question  is,  what  was  the 
rule  which  it  adopted? 

In  view  of  the  common  law  and  the  law  in  this  country  as  to  restraint  of 
trade,  which  we  have  reviewed,  and  the  illuminating  effect  which  that  his- 
tory must  have  imder  the  rule  to  which  we  have  referred,  we  think  it  re- 
sults: 

A.  That  the  context  manifests  that  the  statute  was  drawn  in  the  li^t 
of  the  existing  practical  conceptions  of  the  law  of  restraint  of  trade,  because 
it  groups  as  within  that  class  not  only  contracts  which  were  in  restraint 
of  trade  in  the  subjective  sense,  but  all  acts  or  contracts  which  theoretically 
were  attempts  to  monopolize,  yet  which  in  practice  had  come  to  be  ccm- 
sidered  as  in  restraint  of  trade  in  a  broad  sense. 

B.  That  in  view  of  the  many  new  forms  of  contracts  and  combinations 
which  were  being  evolved  from  existing  economic  conditions,  it  was  deemed 
essential  by  all-embracing  enumerations  to  make  sure  that  no  form  of  con- 
tract or  combination  by  which  an  imdue  restraint  of  inter-State  or  foreign 
commerce  was  brought  about  could  save  such  restraint  from  condemnation. 
The  statute  imder  this  view  evidenced  the  intent  not  to  restrain  the  right  to 
make  and  enforce  contracts,  whether  resulting  from  combination  or  other- 
wise, which  did  not  unduly  restrain  inter-State  or  foreign  commerce,  but  to 
protect  that  commerce  from  being  restrained  by  methods,  whether  old  or 
new,  which  would  constitute  an  interference  that  is  an  imdue  restraint. 

C.  And  as  the  contracts  or  acts  embraced  in  the  provisions  were  not 
expressly  defined,  since  the  enumeration  addressed  itself  simply  to  classes 
of  acts,  those  classed  being  broad  enough  to  embrace  every  conceivable 
contract  or  combination  which  could  be  made  concerning  trade  or  com- 
merce or  the  subjects  of  such  commerce,  and  thus  caused  any  act  done  by 
any  of  the  enumerated  methods  anywhere  in  the  whole  field  of  human 
activity  to  be  illegal  if  in  restraint  of  trade,  it  mevitably  follows  that  the 
provision  necessarily  called  for  the  exercise  of  judgment  which  required 
that  some  standard  should  be  resorted  to  for  the  purpose  of  determining 
whether  the  prohibitions  contained  in  the  statute  had  or  had  not  in  any 
given  case  been  violated.  Thus,  not  specifying  but  indubitably  contem- 
plating and  requiring  a  standard,  it  follows  that  it  was  intended  that  the 
standard  of  reason  which  had  been  applied  at  the  common  law  of  this 
country  in  dealing  with  subjects  of  the  character  embraced  by  the  statute 
was  intended  to  be  the  measure  used  for  the  purpose  of  determining 
whether  in  a  given  case  a  particular  act  had  or  had  not  brought  about  the 
wrong  against  which  the  statute  provided. 
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And  a  consideration  of  the  text  of  the  second  section  serves  to  establish 
that  it  was  intended  to  supplement  the  first  and  to  make  sure  that  by  no 
I)08sible  guise  could  public  policy  embodied  in  the  first  section  be  frus- 
trated or  evaded.  The  prohibitions  of  the  second  embrace  "every  person 
who  shall  monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire 
with,  an3rwhere,  person  or  persons  to  monopolize,  any  part  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations."  By  reference 
to  the  terms  of  Section  8  it  is  certain  that  the  word  perspn  clearly  implies  a 
corporation  as  well  as  an  individual. 

The  commerce  referred  to  by  the  words  "in  part,''  construed  in  the 
light  of  the  manifest  purpose  of  the  statute,  has  both  a  geographical  and  a 
distributive  significance — that  is,  it  includes  any  portion  of  the  United 
States  and  any  one  of  the  classes  of  things  forming  a  part  of  inter-State  or 
foreign  commerce. 

Undoubtedly,  the  words  "to  monopolize"  and  "monopolize"  as  used 
in  the  sectioir  reach  every  act  bringing  about  the  prohibited  results.  The 
ambiguity,  if  any,  is  involved  in  determining  what  is  intended  by  monop- 
olize. But  this  ambiguity  is  readily  dispelled  in  the  light  of  the  previous 
history  of  the  law  of  restraint  of  trade  to  which  we  have  referred  and  the 
indication  which  it  gives  of  the  practical  evolution  by  which  monopoly 
and  the  acts  which  produce  the  same  result  as  monopoly,  that  is,  an  undue 
restraint  of  the  course  of  trade,  all  came  to  be  spoken  of  as,  and  to  be  in- 
deed synonymous  with,  restraint  of  trade.  In  other  words,  having  by  the 
first  section  forbidden  all  means  of  monopolizing  trade,  that  is,  unduly 
restraining  it  by  means  of  every  contract,  combination,  etc.,  the  second 
section  seeks,  if  possible,  to  make  the  prohibitions  of  the  act  all  the  more 
complete  and  perfect  by  embracing  all  attempts  to  reach  the  end  pro- 
hibited by  the  first  section,  that  is,  restraints  of  trade  by  any  attempt  to 
monopolize,  or  monopolization  thereof,  even  although  the  acts  by  which 
iSuch  results  are  attempted  to  be  brought  about  or  are  brought  about,  be 
not  embraced  within  the  general  enumeration  of  the  first  section. 

And,  of  course,  when  the  second  section  is  thus  harmonized  with  and 
made,  as  it  was  intended  to  be,  the  complement  of  the  first,  it  becomes 
obvious  that  the  criteria  to  be  resorted  to  in  any  given  case  for  the  purpose 
of  ascertaining  whether  violations  of  the  section  have  been  committed,  is 
the  rule  of  the  reason  guided  by  the  established  law  and  by  the  plain  duty 
to  enforce  the  prohibitions  of  the  act,  and  thus  the  public  policy  which  its 
restrictions  were  obviously  enacted  to  subserve. 

And  it  is  worthy  of  observation,  as  we  have  previously  remarked  con- 
cerning the  common  law,  that  although  the  statute  by  the  comprehensive- 
ness of  the  enumerations  embodied  in  both  the  first  aiid  second  sections 
makes  it  assiduously  certain  that  its  purpose  was  to  prevent  undue  re- 
straints of  every  kind  or  nature,  nevertheless  by  the  omission  of  any  direct 
prohibition  against  monopoly  in  the  concrete  it  indicates  a  consciousness 
that  the  freedom  of  the  individual  right  to  contract,  when  not  unduly  or 
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exercised,  was  the  most  efficient  meanfl  for  tiie  ptevcBtian  of 
monopoly;  since  the  operation  of  the  centrifugal  and  centripetal  foreea, 
resulting  from  the  rig^t  to  fredy  contract,  was  the  means  by  ^Hiidi 
oly  would  be  ineritably  {wevented  if  no  extraneous  or  aoyeieign 
imposed  it  and  no  rig^t  to  make  unlawful  contracts  having  a  monopotistie 
tendency  were  permitted.  In  other  words,  that  freedom  to  ooatnet  was 
the  essence  of  freedom  from  undue  restraint  on  the  right  to  oontEBct. 

Clear  as  it  seems  to  us  is  the  meaning  of  the  provisions  of  the  statute  m 
the  light  of  the  review  which  we  have  made,  neverthelesB  before  definiteiy 
Implying  that  meaning  it  behooves  us  to  consider  the  oontentioos  urgHl 
on  one  side  or  the  other  concerning  the  meaning  of  the  statute,  which,  if 
maintained,  would  give  to  it,  in  some  aspects,  a  much  wider  and  in  every 
view  at  least  a  somewhat  diff Ofent  sjgnificance.  And  to  do  this  brings  us 
to  the  second  question,  which,  at  the  outset,  we  have  stated  it  was  cor 
purpose  to  consider  and  diq)08e  of. 

Second,  the  ccmtentions  of  the  parties  as  to  the  meaning  <]f  the  statute 
and  the  deeisicms  of  this  court  rdied  upon  coneaning  those  contentions. 

In  substance  the  propositions  urged  by  the  Government  are  reducible  to 
thks:  That  the  language  of  Ihe  statute  embraces  every  contract,  ooml»a- 
tion,  etc.,  in  restaraint  of  trade,  and  hence  its  text  leaves  no  room  for  the 
exercise  of  judgment,  but  simply  imposes  the  plain  duty  of  applying  its 
prohibitions  to  every  case  within  its  literal  language.  The  error  involved 
is  in  assuming  the  matter  to  be  decided.  This  is  true  because — as  the  acts 
which  may  come  under  the  classes  stated  in  the  first  section  and  the  re- 
straint of  trade  to  which  that  section  applies  are  not  specifically  enumer- 
ated or  defined — it  is  obvious  that  judgment  must  in  eveiy  case  be  called 
into  play  in  order  to  determine  whether  a  particular  act  is  onfaraoed 
within  the  statutory  classes,  and  whethtf  if  the  act  is  within  such  rjansm 
its  nature  or  effect  causes  it  to  be  a  restraint  of  trade  within  the  intendment 
of  the  act. 

To  hold  to  the  contrary  would  require  the  conclusion  either  that  every 
contact,  act,  or  combination  of  any  kind  or  nature,  whether  it  operated 
as  a  restraint  of  trade  or  not,  was  within  the  statute,  and  thus  the  statute 
would  be  destructive  of  all  right  to  contract  or  agree  or  combine  in  any 
respect  wfaatev^  as  to  subjects  embraced  in  inter-State  Izade  or  eom- 
raerce;  or  if  this  conclufli<m  were  not  reached,  then  the  contentian  would 
require  it  to  be  held  that  as  the  statute  did  not  define  the  things  to  which 
it  related  and  excluded  resort  to  the  only  means  by  which  the  acts  to  which 
it  relates  could  be  ascertiuned — ^the  light  of  reason — ^the  enforcement  of 
the  statute  was  impossible  because  of  its  uncolainty. 

The  merely  generic  enumeration  which  the  statute  makes  of  the  acts 
to  which  it  refers  and  the  absence  of  any  definition  of  restraint  of  trade  as 
used  in  the  statute  leaves  room  for  but  one  conclusion,  which  is  that  it  was 
exjwessly  designed  not  to  unduly  limit  the  application  of  the  act  by  precise 
definiti<Mi,  but  while  clearly  fixing  a  standard,  that  is,  but  defining  the  ol- 
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temr  boundaries  which  oould  not  be  transgressed  with  impunity^  to  leave 
it  to  be  determined  by  the  light  of  reason,  guided  by  the  principles  of  law 
and  the  duty  to  apply  and  enforce  the  public  policy  embodied  in  the  stat- 
ute, in  every  c^ven  case  whether  any  particular  act  or  contract  was  within 
the  contemplation  of  the  statute. 

But,  it  is  said,  penmasive  as  these  views  may  be,  they  may  not  be  here 
applied,  becauae  the  previoua  decisions  of  this  court  have  given  to  the 
statute  a  meaning  which  ejqNneasly  excludes  the  construction  which  must 
result  from  the  reasoning  stated.  The  cases  are  United  States  v.  Freight 
Association,  166  U.  S.  290,  and  United  States  f .  Joint  Traffic  Associiition, 
171  U.  S.  506. 

Both  the  cases  involved  the  legality  of  combinations  or  associaticnis  of 
railroads  engaged  in  int^-State  commerce  for  the  purpose  of  controlling 
the  conduct  of  the  parties  to  the  association  or  combination  in  many  par- 
ticulars. The  assodaticm  or  combination  was  assailed  in  each  case  aa 
being  in  violation  of  the  statute.  It  was  held  that  they  were.  It  is  un- 
doubted that  in  the  opinion  in  each  case  general  language  was  made  use  of 
which  when  separated  from  its  context  would  justify  the  conclusion  that 
it  was  decided  that  reason  could  not  be  resorted  to  for  the  purpose  of  de- 
termining whether  the  acts  complained  of  were  within  the  statute. 

It  is,  however,  also  true  that  tiie  nature  and  character  of  the  contract  or 
agreement  in  each  case  was  fully  referred  to  and  suggestions  as  to  their 
unreascHiableness  pointed  out  in  order  to  indicate  that  they  were  within 
the  prohibitions  of  the  statute.  As  the  cases  cannot  by  any  possible  con- 
ception be  treated  as  authoritative  without  the  certitude  that  reason  was 
resorted  to  for  the  purpose  of  deciding  them,  it  follows  as  a  matter  of 
course  that  it  must  have  been  held  by  the  light  of  reascm,  since  the  conclu- 
sion could  not  have  been  otherwise  reached,  that  the  assailed  contracts 
or  agreements  were  within  the  g^ieral  ^lumeration  of  the  statute,  and 
that  their  operation  and  effect  brought  about  the  restraint  of  trade  which 
the  statute  prohibited. 

This  being  inevitaUe,  the  deduction  can  in  reason  aoly  be  this:  That  in 
the  cases  relied  upon,  it  having  be€»i  found  that  the  acts  complained  of  were 
within  the  statute  and  operated  to  produce  the  injuries  which  the  statute 
forbade,  that  resort  to  reason  was  not  permissible  in  order  to  allow  that 
to  be  done  which  the  statute  prohibited.  This  being  true,  the  rulings  in 
the  cases  relied  upon  when  rightly  appreciated  were  therefore  this  and 
nothing  more:  That  aa  considering  the  contracts  or  agreements,  their  nec- 
essary effect  and  the  character  of  the  parties  by  whom  they  were  made, 
they  could  not  be  taken  out  of  that  category  by  indulging  in  general  rea- 
soning as  to  the  expediency  or  non-expediency  of  having  made  the  con- 
tracts or  the  wisdom  or  want  of  wisdom  of  the  statute  which  {urohibited 
then*  being  made. 

That  is  to  say,  the  cases  but  decided  that  the  nature  and  character  of  the 
coQtj*acts,  creating  as  they  did  a  conclusive  presumption  which  brought 
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them  within  the  statute,  sach  result  was  not  to  be  disregarded  by  the  sub- 
stitution of  a  judicial  appreciation  of  what  the  hiw  ouf^t  to  be  for  tJie 
plain  judicial  duty  of  enforcing  the  hiw  as  it  was  made. 

But  aside  from  reasoning,  it  is  true  to  say  that  the  cases  relied  upon  do 
not,  when  rightly  construed,  sustain  the  doctrine  ccmtoided  for.  It  is 
established  by  all  of  the  numerous  decifflons  of  this  court  which  have  ap- 
plied and  enforced  the  anti-trust  act,  eonce  they  all  in  the  very  nature  oi 
thinnpB  rest  upon  the  premise  that  reason  was  the  guide  by  which  the 
provisions  of  the  act  were  in  every  case  interpreted.  Indeed  intermediate 
the  decision  of  the  two  cases  that  is, — after  the  decision  in  the  froght  as- 
sociation case  and  before  the  decision  in  the  joint  traffic  case,  the  case  of 
Hopkins  v.  United  States,  171  U.  S.  578 — ^was  decided,  the  opinion  being 
delivered  by  Mr.  Justice  Peckham,  who  wrote  both  the  opinions  in  the 
freight  association  and  in  the  joint  traffic  cases.  And,  referring  in  the 
Hopkins  case  to  the  broad  clium  made  as  to  the  rule  of  interpretation  an- 
nounced in  the  freight  association  case,  it  was  said: 

To  treat  as  condenmed  by  the  act  all  agreements  under  which,  as  a 
result,  the  cost  of  conducting  an  inter-State  conunercial  business  may  be 
increased  would  enlarge  the  application  of  the  act  far  beyond  the  fair 
meaning  of  the  language  used.  There  must  be  some  direct  and  immediate 
effect  upon  inter-State  commerce  in  order  to  come  within  the  act. 

And  in  the  joint  traffic  case  this  statement  was  expressly  reiterated  and 
approved  and  illustrated  by  example.  Like  limitation  on  the  general 
language  used  in  freight  association  and  joint  traffic  cases  is  also  the  clear 
result  of  Bement  v.  National  Harrow  Company,  186  U.  S.  70,  92,  and 
especially  of  Cincinnati  Packing  Company  v.  Bay,  200  U.  S.  179. 

If  the  criterion  by  which  it  is  to  be  determined  in  all  cases  whether  every 
contract,  combination,  etc.,  is  a  restraint  of  trade,  within  the  intendment  €i 
the  law  is  the  direct  or  indirect  effect  of  the  acts  involved,  then  of  course 
the  rule  of  reason  becomes  the  guide,  and  the  construction  which  we  have 
given  the  statute,  instead  of  being  refuted  by  the  cases  relied  upon,  is  by 
those  cases  demonstrated  to  be  correct.  This  is  true,  because  as  the  con- 
struction which  we  have  deduced  from  the  history  of  the  act  and  the 
analysis  of  its  text  is  simply  that  in  every  case  where  it  is  claimed  that  an 
act  or  acts  are  in  violation  of  the  statute  the  rule  of  reason,  in  the  li^t  of 
the  principles  of  law  and  the  public  policy  which  the  act  embodies,  must 
be  applied. 

From  this  it  follows,  since  that  rule  and  the  result  of  the  test  as  to  direct 
or  indirect,  in  their  ultimate  aspect,  come  to  one  and  the  same  thing,  that 
tiie  difference  between  the  two  is  therefore  only  that  which  obtains  between 
things  which  do  not  differ  at  all. 

If  it  be  true  that  there  is  this  identity  of  result  between  the  rule  intended 
to  be  applied  in  the  freight  association  case,  that  is,  the  rule  of  direct  and 
ihdirect,  and  the  rule  of  reason  which  under  the  statute  as  we  construe  it 
should  be  here  applied,  it  may  be  asked  how  was  it  that  in  the  opini<m  in 
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the  freight  association  case  much  consideration  was  given  to  the  subject 
of  whether  the  agreement  or  combination  which  was  involved  in  that  case 
could  be  taken  out  of  the  prohibitions  of  the  statute  upon  the  theory  of 
its  reasonableness.  The  question  is  pertinent  and  must  be  fully  and 
frankly  met,  for  if  it  be  now  deemed  that  the  freight  association  case  was 
mistakenly  decided  or  too  broadly  stated,  the  doctrine  which  it  annoimced 
should  be  either  expressly  overruled  or  limited. 

The  confusion  which  gives  rise  to  the  question  results  from  failing  to  dis- 
tinguish between  the  want  of  power  to  take  a  case,  which  by  its  terms  or 
circumstances  which  surroimd  it — considering  among  such  circumstances 
the  character  of  the  parties — ^is  plainly  within  the  statute,  out  of  the 
operation  of  the  statute  by  resort  to  reason — in  efifect  to  establish  that  the 
contract  ought  not  to  be  treated  as  within  the  statute — and  the  duty  in 
every  case  where  it  becomes  necessary  from  the  nature  and  character  of 
the  parties  to  decide  whether  it  was  within  the  statute  to  pass  upon  that 
question  by  the  light  of  reason. 

This  distinction,  we  think,  serves  to  point  out  what  in  its  ultimate  con- 
ception was  the  thought  underlying  the  reference  to  the  rule  of  reason 
made  in  the  freight  association  case,  especially  when  such  reference  is  in- 
terpreted by  the  context  of  the  opinion  and  in  the  light  of  subsequent  opin- 
ion  in  the  Hopkins  case  and  in  Cincinnati  Packing  Company  t.  Bay. 

And  in  order,  not  in  the  slightest  degree  to  be  wanting  in  frankness,  we 
say  that  in  so  far,  however,  as  by  separating  the  general  language  used  in 
the  opinions  in  the  freight  association  and  joint  traffic  cases  from  the  con- 
text and  the  subject  and  the  parties  with  which  the  cases  were  concerned, 
it  may  be  conceived  that  the  language  referred  to  conflicts  with  the  con- 
struction which  we  give  the  statute,  they  are  necessarily  now  limited  and 
qualified. 

We  see  no  possible  escape  from  this  conclusion  if  we  are  to  adhere  to  the 
many  cases  decided  in  this  court  in  which  the  anti-trust  law  has  been  ap- 
plied and  enforced  and  if  the  duty  to  apply  and  enforce  that  law  in  the 
future  is  to  continue  to  exist,  the  first  is  true,  because  the  construction 
which  we  now  give  the  statute  does  not  in  the  slightest  degree  conflict 
with  a  single  previous  case  decided  concerning  the  anti-trust  law  aside 
from  the  contention  as  to  the  freight  association  and  joint  traffic  cases,  and 
because  every  one  of  those  cases  applied  the  rule  of  reason  for  the  purpose 
of  determining  whether  the  subject  before  the  court  was  within  the  statute. 
The  second  is  true  since,  as  we  have  already  pointed  out,  unaided  by  the 
light  of  reason  it  is  impossible  to  imderstand  how  the  statute  may  in  the 
future  be  enforced  and  the  public  policy  which  it  establishes  be  made 
efficacious. 

So  far  as  the  objections  of  defendants  in  error  are  concerned  they  are  all 
embraced  under  two  headings: 

A.  That  the  act,  even  if  the  averments  of  the  bill  be  true,  cannot  be 
constitutionally  applied,  because  to  do  so  would  extend  the  power  of  Con- 
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gpeas  to  fiubjectB  d^iora  the  reach  of  its  authority  to  regulate  oommeroe, 
by  enabling  that  body  to  deal  with  mere  questkms  of  prodiaotioii  of  com- 
modities  within  the  States.  But  all  the  structure  upon  which  this  aigu- 
ment  proceeds  is  based  upon  the  decisian  in  United  States  f .  £.  C.  Knight 
Company,  156  U.  S.  1. 

The  view,  however,  which  the  argument  takes  of  thai  case  and  the  ar- 
guments based  upon  that  view  have  been  so  r^)eatedly  preased  njpctk  this 
court  in  connection  with  the  interpretation  and  enfcnroement  of  the  anti- 
trust act,  and  have  been  so  necessarily  and  eiq^ressly  decided  to  be  un- 
sound as  to  cause  the  contentions  to  be  plainly  foreclosed  and  to  require 
no  express  notice.  United  States  v.  Northern  Securities  Co.^  1S3  U.  S. 
S34;  Loewe  v.  Lawler,  208  U.  S.  274;  United  States  v.  Swift  4  Co^  196 
n.  S.  375;  Montague  «.  Lowry,  193  U.  S.  38;  Shawnee  Compress  Com- 
pany 1^.  Anderson,  209  U.  S.  423. 

B.  Many  arguments  are  pressed  in  various  forms  of  statement  wfaioh  in 
substance  amount  to  contending  that  the  statute  cannot  be  applied  under 
the  facts  of  this  ease  without  impairing  rights  of  pn^rty  and  destroying 
the  freedom  of  contract  or  trade  whidi  is  essentially  necessary  to  the  wdi- 
beiug  of  society  and  ^lich  it  is  insisted  is  protected  by  the  conatitutioaai 
guaranty  of  due  process  of  law.  But  the  ultimate  fomidation  of  all  these 
arguments  is  the  assumption  that  reason  may  not  be  rescH*ted  to  in  in- 
terpreting and  applying  the  statute,  and  therefore  that  the  statute  un- 
reasonably restricts  the  rights  to  contract  and  unreasonably  operates  upon 
tiie  right  to  acquire  and  hold  property.  As  the  pronises  are  demonstrated 
to  be  unsound  by  the  construction  we  have  given  the  atatute,  of  oourae 
the  propositions  which  rest  upon  that  premise  need  not  be  further  noticed. 

So  far  as  the  arguments  proceed  upon  the  conception  that  in  view  of  the 
generality  of  the  statute  it  is  not  susceptible  of  being  enforced  by  the 
oourts  because  it  cannot  be  carried  out  without  a  judicial  exioiion  of 
legi^tive  powCT,  they  are  cleariy  unsoimd.  The  statute  certainly  geiH 
erically  enumerates  the  character  of  acts  which  it  prohibits  and  the  wrong 
which  it  was  intended  to  prevent. 

The  proportions  therefore  but  insist  that  consistently  with  the  funda- 
mental principles  of  due  process  of  law  never  can  it  be  left  to  the  judidaiy 
to  decide  whether  in  a  given  case  particular  acts  come  within  a  genoio 
statutory  provision.  But  to  reduce  the  propositions,  however,  to  this  their 
inal  meaning  makes  it  clear  that  in  substance  liiey  deny  the  existence  of 
essential  legislative  authority  and  challenge  the  right  (A  the  judieiary  to 
perform  duties  which  that  department  of  the  Government  has  exerted 
from  the  be^^nning. 

This  is  8Q  clear  as  to  require  no  elaboration.  Yet,  let  us  demonstrate 
that  which  needs  no  demonstration,  by  a  few  obvious  exan^des.  Take  for 
instance  the  familiar  cases  where  the  judiciary  is  called  upon  to  detennina 
whether  a  particular  act  or  acts  are  within  a  given  prohibition  d^xending 
upon  wnmgful  intent.  Take  questions  of  fraud.  Consider  the  power  which 
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must  be  exercised  in  every  case  where  the  courts  are  called  upon  to  deter- 
mine whether  particular  acts  are  invalid  which  are,  abstractly  speaking, 
in  and  of  themselves  valid,  but  which  are  asserted  to  be  invalid  because  of 
their  direct  effect  upon  inter-State  commerce. 
We  come  tbea  to  the  third  proposition  requiring  consideration,  via.: 
Third — ^The  facts  and  the  application  of  the  statute  to  them. 
Beyond  dispute  the  proofs  established  substantially  as  alleged  In  ih& 
bill  the  following  facts: 

1.  The  creation  of  the  Standard  Oil  Company  of  Ohio;  the  organization 
of  the  Standard  Oil  Trust  of  1882,  and  also  a  previous  one  of  1879,  not  re- 
ferred to  in  the  bill,  and  the  proceedings  in  the  Supreme  Court  of  C^o, 
culminating  in  a  decree  based  upon  the  finding  that  the  company  was 
unlawfully  a  party  to  that  trust;  the  transfer  by  the  IVustees  of  stocks  in 
certain  of  the  companies;  the  contempt  proceedings;  and,  finally,  the 
increase  of  the  capital  of  the  Standard  Oil  Company  of  New  Jersey  and 
the  acquisition  by  that  company  of  the  shares  of  the  stock  of  the  other  cor- 
porations in  exchange  for  its  certificates. 

The  vast  amount  of  property  and  the  possibilities  of  far-reaching  control 
which  resulted  from  the  fact  last  stated  are  shown  by  the  statement  which 
we  have  previously  announced  concerning  the  parties  to  the  trust  agree- 
ment of  1882,  and  the  corporations  whose  stock  was  held  by  the  Trustees 
under  the  trust  and  which  came  therefore  to  be  held  by  the  New  Jersey 
corporation.  But  these  statements  do  not  with  accuracy  convey  an  ap- 
preciation of  the  situation  as  it  existed  at  the  time  of  the  entry  of  the 
decree  below,  since  during  the  more  than  ten  years  which  elapsed  between 
the  acquiring  by  the  New  Jersey  corporation  of  the  stock  and  other  prop- 
erty which  was  formerly  held  by  the  Trustees  under  the  trust  agreement, 
the  situation  of  course  had  somewhat  changed,  a  change  which  when  ana- 
lyzed in  the  light  of  proof,  we  think,  establishes  that  the  result  of  enlarging 
Hie  capital  stock  of  the  New  Jersey  company  and  giving  it  the  vast  power 
to  which  we  have  referred,  produced  its  normal  consequence,  that  is,  it 
gave  to  the  corporation,  despite  enormous  dividends  and  despite  the  drop- 
ping out  of  certain  corporations  enumerated  in  the  decree  of  the  court 
below,  an  enlarged  and  more  perfect  sway  and  control  over  the  trade  and 
commerce  in  petroleum  and  its  products.  The  ultimate  situation  referred 
to  will  be  made  manifest  by  an  examination  of  Sections  2  and  4  of  the  de- 
cree below. 

2.  That  the  defendants,  John  D.  Rockefeller,  William  Rockefeller, 
Henry  H.  Rogers,  Henry  M.  Flagler,  John  D.  Archbold,  Oliver  H.  Payne, 
and  Charles  M.  Pratt,  hereafter  called  the  seven  individual  defendants, 
united  with  the  Standard  Oil  Company  and  other  defendants  to  form  and 
effectuate  this  combination,  and  since  its  formation  have  been  and  still 
are  engaged  in  carrying  it  into  effect  and  continuing  it;  that  the  defendants, 
Anglo-American  Oil  Company,  (Lhnited,)  Atlantic  Refining  Company, 
Continental  Oil  Company,  Crescent  Pipe  line  Company,  Henry  C.  Folger, 
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Jr.,  and  Calvin  N.  Payne,  a  co-partnership  doing  business  under  the  firm 
name  and  style  of  Corsicana  Refining  Company;  Eureka  Pipe  Line  Com- 
pany, Galena  Signal  Oil  Ck)mpany,  Indiana  Pipe  Line  Company,  Man- 
hattan Oil  Company,  National  Transit  Company,  New  York  Transit 
Company,  Northern  Pipe  Line  Company,  Ohio  Oil  Company,  Prairie  OU 
and  Gas  Company,  Security  Oil  Company,  Solar  Refining  Company, 
Southern  Pipe  Line  Company,  South  Pennsylvania  Oil  Company,  South- 
western Pennsylvania  Pipe  Lines  Company,  Standard  Oil  Company  of 
California,  Standard  Oil  Company  of  Indiana,  Standard  Oil  Company  of 
Iowa,  Standard  Oil  Company  of  Kansas,  Standard  Oil  Company  of  Ken- 
tucky, Standard  Oil  Company  of  Nebraska,  Standard  Oil  Company  of 
New  York,  Standard  Oil  Company,  Washington  Company,  Waters-Pierce 
Oil  Company,  have  entered  into  and  became  parties  to  this  combination 
and  are  either  actively  operating  or  aiding  in  the  operation  of  it;  that  by 
means  of  this  combination  the  defendants  named  in  this  section  have  com- 
bined and  conspired  to  monopolize,  have  monopolised,  and  are  continuing 
to  monopolize  a  substantial  part  of  the  commerce  among  the  States,  in  the 
Territories,  and  with  foreign  nations,  in  violation  of  Section  2  of  the 
Anti-Trust  Act. 

3.  That  in  the  formation  and  execution  of  the  combination  or  conspiracy 
the  Standard  Oil  Company  has  issued  its  stock  to  the  amount  of  noore 
than  $90,700,000  in  exchange  for  the  stocks  of  other  corporations  which  it 
holds,  and  it  now  owns  and  controls  all  of  the  capital  stock  of  many  oot- 
porations,  a  majority  of  the  stock  or  controlling  interests  in  some  corpora- 
tions, and  stock  in  other  corporations  as  follows: 

COMPANY  Total  Cap-  Owned  by 

ital  Stock  Standard 

Anglo-Am.  Oil  Co.,  (Ltd.) £1,000,000  £999,740 

Atlantic  Ref 'g  Co $5,000,000  15,000,000 

Bome-Scrymser  Co 200,000  199,700 

Buckeye  Pipe  Lme  Co 10,000,000  9,999,700 

Chesebrough  Mfg.  Co.  Con 500,000  277,700 

Colonial  OU  Co 250,000  249,300 

Continental  OU  Co 300,000  300,000 

Crescent  Pipe  Line  Co 3,000,000  3,000,000 

Eureka  Pipe  Line  Co 5,000,000  4,999,400 

Galena-Signal  OU  Co 10,000,000  7,079,500 

Indiana  Pipe  Line  Co 1,000,000  999,700 

Lawrence  Natural  Gas  Co 450,000  450,000 

Mahoning  Gas  Fuel  Co 150,000  149,900 

Mountain  State  Gas  Co 500,000  500,000 

National  Transit  Co 25,455,200  25,451,650 

New  York  Transit  Co 5,000,000  5,000,000 

Northern  Pipe  Line  Co 4,000,000  4,000,000 
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Total  Cap-  Owned  l^ 

ital  StocK  BtaDdard 

Northwestern  Ohio  Natural  Gas  Co 2,755,250  1,649,450 

Ohio  OU  Co 10i)00,000  9,999,850 

People's  Natural  Gas  Co liboO,000  1,000,000 

Pittsburg  Natural  Gas  Co 310,000  310,000 

Solar  Refg.  Co 500,000  499,400 

Southern  Pipe  Line  Co 10,000,000  10,000,000 

South  Penn.  Oil  Co 2,500,000  2,500,000 

Southwest  Penn.  Pipe  Line 3,500,000  3,500,000 

Standard  OU  Co.  of  Calif 17,000,000  16,999,500 

Standard  Oil  Co.  of  Indiana 1,000,000  999,000 

Standard  Oil  Co.  of  Iowa 1,000,000  1,000,000 

Standard  Oil  Co.  of  Ky 1,000,000  997,200 

Standard  OU  Co.  of  Neb 600,000  599,500 

Standard  OU  Co.  of  N.  Y 15,000,000  15,000,000 

Standard  OU  Co.  of  Ohio 3,500,000  3,499,400 

Swan  A  Finch  Co 100,100  100,100 

Union  Tank  Line  Co 3,500,000  3,499,400 

Vacuum  OU  Co 2,500,000  2,500,000 

Washington  OU  Co 100,000  71,480 

Waters-Pierce  OU  Co 400,000  274,700 

That  the  defendant  National  Transit  Company,  which  is  owned  and 
controUed  by  the  Standard  Oil  Company  aforesaid,  owns  and  controls  the 
,  amounts  of  the  capital  stocks  of  f  oUowing-named  corporations  and  limited 
partnerships  stated  opposite  each,  respectively,  as  foUows: 

-,--__ .  ___  Total  Owned  by 

COMPANY  Capital  National 

Stock  T.  Co. 

Connectmg  Gas  Co S825,000  S412,000 

Cumberland  Pipe  Line  Co 1,000,000  998,500 

East  Ohio  Gas  Co 6,000,000  5,999,500 

Franklm  Pipe  Line  Co.,  Ltd 50,000  19,500 

Prairie  OU  and  Gas  Co 10,000,000  9,999,500 

That  the  Standard  Company  has  also  acquired  the  control  by  the  owner- 
ship of  its  stock  or  otherwise  of  the  Security  OU  Company,  a  corporation 
created  under  the  laws  of  Texas,  which  owns  a  refinery  at  Beaumont  in 
that  State,  and  the  Manhattan  Oil  Company,  a  corporation  which  owns 
a  pipe  line  situated  in  the  States  of  Indiana  and  Ohio;  that  the  Standard 
Company,  and  the  corporations  and  partnerships  named  in  Section  2,  are 
engaged  in  the  various  branches  of  the  business  of  producing,  purchasing, 
and  transporting  petroleum  in  the  principal  oU-producing  districts  of  the 
United  States,  in  New  York,  Pennsylvania,  West  Virginia,  Tennessee, 
Kentucky,  Ohio,  Indiana,  Illinois,  Kansas,  Oklahoma,  Louisiana,  Texas, 
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Colorado,  and  California,  in  shipping  and  transporting  the  oil  throuf^ 
pipe  lines  owned  or  controlled  by  these  companies  from  the  various  aal- 
producing  districts  intoand  through  other  States^ in  refining  the  petroleum 
and  manufacturing  it  into  various  products,  in  shipping  the  petroleum 
and  the  products  thereof  into  the  States  and  Territories  of  the  United 
States,  the  District  of  Columbia,  and  to  foreign  nations;  in  shilling  the 
petroleum  and  its  products  in  tank  cars  owned  or  eontroUed  by  the  sub- 
si^ary  companies  into  various  States  and  Territories  of  the  United  States, 
and  into  the  District  of  Columbia,  and  in  selling  the  petroleum  and  its 
products  in  various  places  in  the  States  and  Territcnries  of  the  United 
States,  in  the  District  of  Columbia,  and  in  foreign  countries;  that  the 
Standard  Company  controls  the  subsidiary  companies  and  directs  the 
management  thereof  so  that  none  of  the  subsidiary  companies  competes 
with  any  other  of  those  companies  or  with  the  Standard  Company,  but 
their  trade  is  all  managed  as  that  of  a  single  person. 

Giving  to  the  facts  jxist  stated  the  weight  which  it  was  deemed  they  were 
entitled  to,  in  the  light  afforded  by  the  proof  of  other  cognate  facts  and 
circumstances,  the  court  below  held  that  the  acts  and  dealings  established 
by  the  proof  operated  to  destroy  the  "potentiality  of  competition"  whieh 
otherwise  would  have  existed  to  such  an  extent  as  to  cause  the  tranters  of 
stock  which  were  made  to  the  New  Jersey  corporation  and  the  eontitrf 
which  resulted  over  the  many  and  various  subsidiary  corporations  to  be 
a  combination  or  conspiracy  in  restraint  of  trade  and  in  violation  of  the 
first  section  of  the  act,  but  also  to  be  an  attempt  to  monopolize  and  a  mo- 
nopolization bringing  about  a  perennial  violation  of  the  second  section. 

We  see  no  cause  to  doubt  the  correctness  of  these  conclusions,  consider- 
ing the  subject  from  every  aspect,  that  is,  both  in  view  of  the  facts  estab- 
lished by  the  record  and  the  necessary  operation  and  effect  of  the  law  as 
we  have  construed  it  upon  the  inferences  deducible  from  the  facts,  for  the 
following  reasons: 

A — Because  the  unification  of  power  and  contn^  over  petroleum  and  its 
products,  which  was  the  inevitable  result  of  the  combining  in  the  New  J^- 
sey  corporation  by  the  increase  of  its  stock  and  the  transfer  to  H  of  the 
stocks  of  so  many  other  corporations  aggregating  so  vast  a  capital,  giTes 
rise,  in  and  of  itself,  in  the  absence  of  countervailing  circumstances,  to 
say  the  least  to  the  prima  facie  presumption  of  intent  and  purpose  to  main- 
tain the  dominancy  over  the  oil  industry,  not  as  a  result  of  normal  methods 
of  industrial  development,  but  by  new  means  of  combination  which  were 
resorted  to  in  order  that  greater  power  might  be  added  than  would  other- 
wise have  arisen  had  normal  methods  been  followed,  the  whide  with  the 
purpose  of  excluding  others  from  the  trade  and  thus  centralising  in  the 
combination  perpetual  contrd  of  the  movements  of  petroleum  and  ite 
products  in  the  channels  of  inter-State  commerce. 

B — Because  the  prima  facie  presumption  of  intent  to  restrain  trade,  to 
monopolize  and  to  bring  about  monopolization  resulting  from  the  act  of 
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coqwinding  stock  of  ihe  New  Jersey  oorpMatioii  and  Testing  it  witli  such 
Tast  oontiol  of  the  oil  industry,  is  made  conduaive  by  ocxiaidmiiig. 

1.  The  conduct  of  the  persons  or  corporations  who  were  maittl^  instru- 
mental in  bringing  about  the  extension  of  power  in  the  New  Jersey  cor- 
pontion  before  the  consummation  of  that  result  aad  prior  to  the  formation 
el  the  trust  agreements  of  1879  and  1882. 

2.  By  considering  the  proof  as  to  what  was  done  under  those  agree- 
ments and  the  acts  which*immediately  preceded  the  vesting  of  power  in 
the  New  Jersey  corporation  as  well  as  by  weighing  the  modes  in  which 
the  power  vested  in  that  oorporatiGii  has  been  exerted  and  the  results 
which  have  arisen  from  it. 

Recurring  to  the  acts  done  by  the  individualB  or  corporations  who  were 
mainly  Instnxmental  in  bringing  about  the  expansion  oi  the  New  Jersey 
corporation  during  the  period  prior  to  the  formation  of  the  trust  agree- 
ments of  1879  and  1882,  including  those  agreements,  not  for  the  purpose 
of  weighing  the  substantial  merit  of  the  numerous  charges  of  wrong  doing 
made  during  such  period,  but  solely  as  an  aid  for  discovering  intent  and 
purpose,  we  think  no  disinterested  mind  can  survey  the  pmod  in  question 
without  being  irresistibly  driven  to  the  conclusion  that  the  very  genius  for 
commercial  development  and  (urganizatiQn  which  it  would  seem  was  mani- 
fested from  the  beginning  soon  begot  an  intent  and  purpose  to  exclude 
others  which  was  frequently  manifested  by  acts  and  deahngs  whdly  incon- 
sistent with  the  theory  that  they  were  made  with  the  single  conception  of 
advancing  the  development  of  business  power  by  usual  methods,  but 
which,  on  the  contrary,  necessarily  involved  the  intent  to  drive  others 
from  the  field  and  to  exclude  them  frcmi  their  right  to  trade  and  thus  ao- 
comjdiBh  the  mastery  which  was  the  end  in  view. 

And,  canmdering  the  period  from  the  date  of  the  trust  agreements  of 
1879  and  1882  up  to  the  time  of  the  expansion  of  the  New  Jersey  corpora- 
tion, the  gradual  extension  of  the  power  over  the  commerce  in  oil  which 
ensued — ^the  decision  of  the  Supreme  Court  of  Ohio,  the  tardiness  oit  re- 
hictanee  in  conforming  to  the  commands  of  that  decision,  the  method  first 
adopted,  and  that  which  finally  culminated  in  the  i^an  of  the  New  Jersey 
corporation,  all  additicmally  serve  to  make  manifest  the  continued  ex- 
istence of  the  intent  which  we  have  previously  indicated  and  which, 
among  other  things,  impelled  the  expansion  of  the  New  Jtney  corpo- 

The  exercise  of  the  power  which  resulted  from  that  organisatioii  fortifies 
the  foregiUBg  candusionB,  since  the  development  which  came,  the  acquisfr- 
tioD  here  and  there  which  ensued  of  every  efficient  means  by  which  com- 
petition ooukl  have  been  asserted,  the  slow  but  resistless  methods  which 
followed  by  which  means  of  transportation  were  absorbed  and  brought 
waAtr  oontrd,  the  system  of  marketing  which  was  adopted  by  which  the 
suuntiy  was  divided  into  districts  and  the  trade  m  each  district  in  oil  was 
turned  over  to  a  designated  corporation  within  the  combination  and  aU 
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others  were  excluded,  all  lead  the  mind  up  to  a  conviction  of  a  purpose  and 
intent  which  we  think  is  so  certain  as  pracUcally  to  cause  the  subject  not  to 
be  within  the  domain  of  reasonable  contention. 

The  inference  that  no  attempt  to  monopolize  could  have  been  intended, 
and  that  no  monopolization  resulted  from  the  acts  complained  of  since 
it  is  established  that  a  very  small  percentage  of  the  crude  oil  produced  was 
controlled  by  the  combination,  is  unwarranted.  As  substantial  power 
over  the  crude  product  was  the  inevitable  result  of  the  absolute  control 
which  existed  over  the  refined  product,  the  monopolization  of  the  one 
carried  with  it  the  power  to  control  the  other,  and  if  the  inference  which 
this  situation  suggests  were  developed,  which  we  deem  it  unnecessary  to 
do,  they  might  well  serve  to  add  additional  cogency  to  the  presumption  of 
intent  to  monopolize,  which  we  have  found  arises  from  the  imquestioned 
proof  on  other  subjects. 

We  are  thxis  brought  to  the  last  subject  which  we  are  called  upon  to  ocnt- 
sider,  viz.: 

Fourth — ^The  remedy  to  be  administered. 

It  may  be  considered  that  ordinarily  where  it  was  found  that  acts  had 
been  done  in  violation  of  the  statute,  adequate  measure  of  relief  would  re- 
sult from  restraining  the  doing  of  such  acts  in  the  future.  Swift  v.  United 
States,  196  U.  S.  375.  But  in  a  case  like  this,  where  the  condition  which 
has  been  brought  about  in  violation  of  the  statute  in  and  of  itself,  is  not 
only  a  continued  attempt  to  monopolize  but  also  a  monopolization,  the 
duty  to  enforce  the  statute  requires  the  application  of  broader  and  more 
controlling  remedies. 

As  penalties  which  are  not  authorized  by  law  may  not  be  inflicted  by 
judicial  authority,  it  follows  that  to  meet  the  situation  with  which  we  are 
confronted  the  application  of  remedies  twofold  in  character  becomes  es- 
sential: 

First — ^To  forbid  the  doing  in  the  future  of  acts  like  those  which  we  have 
f  oimd  to  have  been  done  in  the  past  which  would  be  violative  of  the  statute. 

Second — ^The  exertion  of  such  measiu*e  of  relief  as  will  effectuaUy  dis- 
solve the  combination  foimd  to  exist  in  violation  of  the  statute,  and  thus 
neutralize  the  extensive  and  continually  operating  force  which  the  posses- 
sion of  the  power  unlawfully  obtained  has  brought  and  will  continue  to 
bring  about. 

In  applying  remedies  for  this  purpose,  however,  the  fact  must  not  be 
overlooked  that  injury  to  the  public  by  the  prevention  of  an  undue  re- 
straint on  or  the  monopolization  of  trade  or  commerce  is  the  f  oimdation 
upon  which  the  prohibitions  of  the  statute  rest,  and,  moreover,  that  one 
of  the  fundamental  purposes  of  the  statute  is  to  protect,  not  to  destroy 
rights  of  property. 

Let  us  then,  as  a  means  of  accurately  determining  what  relief  we  are  to 
afford,  first  come  to  consider  what  relief  was  afforded  by  the  court  below, 
in  order  to  fix  how  far  it  is  necessary  to  take  from  or  add  to  that  relief,  to 
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the  end  that  the  prohilMtioiiB  <rf  the  statute  may  have  oomplete  and  oper- 
ative force. 

The  eoturt  below,  by  virtue  of  Sectionfl  1, 2,  and  4  of  its  decree^  adjudged 
that  the  New  Jersey  corporation  in  so  far  as  it  held  the  stock  of  the  various 
oorporattons,  recited  in  Sections  2  and  4  of  the  decree,  or  controlled  the 
same,  was  a  combination  in  violation  of  the  first  section  of  the  act»  and  an 
attmnpt  to  monopolise  or  a  monopolisation  contrary  to  the  second  section 
of  the  act.  It  commanded  the  dissolution  of  the  combination  and  therefore 
in  effect  directed  the  transfer  by  the  New  Jersey  corporation  back  to  the 
stockholders  of  the  various  subsidiary  corporations  entitled  to  the  same  of 
the  stock  which  had  been  turned  over  to  the  New  Jersey  company  in  ex- 
change for  its  stock.  To  make  this  command  effective,  Section  5  of  the 
decree  forbade  the  New  Jersey  corporation  from  in  any  form  or  manner 
exercising  any  ownership  or  exerting  any  power  directly  or  indirectly  in 
virtue  of  its  apparent  title  to  the  stocks  of  the  subsidiary  corporations,  and 
pn^bited  those  subsidiary  corporations  from  paying  any  dividends  to  the 
New  Jersey  corporations  or  doing  any  act  which  would  recognise  further 
power  in  that  company,  except  to  the  extent  that  it  was  necessary  to  en- 
able that  company  to  transfer  the  stock. 

So  far  as  the  owners  of  the  stock  of  the  subsidiary  corporations  and  the 
ocHrporations  themselves  were  concerned  after  the  stock  had  been  trans- 
ferred, Section  6  of  the  decree  enjoined  them  from  in  any  way  conspiring 
or  combining  to  violate  the  act  or  to  monopolise  or  attempt  to  monopolise 
in  virtue  of  their  ownership  of  the  stock  transferred  to  them,  and  pro- 
hibited all  agreements  between  the  subsidiary  corporations  or  other  stock- 
holders in  the  future  tending  to  produce  or  bring  about  further  violations 
of  the  act. 

By  Section  7,  pending  the  accomplishment  of  the  dissolution  of  the  com- 
bination by  the  transfer  of  stock  and  until  it  was  consummated,  the  de- 
fendants named  in  Section  1,  constituting  all  the  corporations  to  which  we 
have  referred,  were  enjoined  from  engaging  in  or  carrying  on  inter-State 
commerce.  And  by  Section  9,  among  other  things,  a  dday  of  thirty  days 
was  granted  for  the  carrjring  into  effect  the  directions  of  the  decree. 

So  far  as  the  decree  held  that  the  ownership  of  the  stock  of  the  New 
Jersey  corporation  constituted  a  combination  in  violation  of  the  first 
section  and  an  attempt  to  create  a  monopoly  or  to  monopolise  under  the 
second  section  and  commanded  the  dissolution  of  the  combination,  the 
decree  was  clearly  appropriate.  And  this  also  is  true  of  Secticm  5  (^  the 
decree  which  restrained  both  the  New  Jersey  ccnporation  and  the  sub- 
sidiary corporations  from  doing  anything  which  would  recognise  or  give 
effect  to  further  ownership  in  the  New  Jersey  corporation  of  the  stocks 
which  were  ordered  to  be  retransferred. 

But  the  contention  is  that,  in  so  far  as  the  relief  by  way  of  injunction 
which  was  awarded  by  Section  6  against  the  stockholders  of  the  subsidiary 
eorporations  or  the  subsidiary  corporations  themselves,  after  the  transfer 
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of  stock  by  the  New  Jersey  corporation  was  completed  in  conf  onnity  to  the 
decree,  that  the  relief  awarded  was  too  broad. 

A.  Because  it  was  not  sufficiently  specific  and  tended  to  cause  those 
who  were  within  the  embrace  of  the  order  to  cease  to  be  under  the  proleo* 
tion  of  the  law  of  the  land  and  required  them  to  thereafter  conduct  their 
business  under  the  jeopardy  of  pimishments  for  contempt  for  violating  a 
general  injimction.  New  Haven  Railroad  v.  Inter-State  Commerce  Ccmi- 
mission,  200  U.  S.  404. 

Besides,  it  is  said  that  the  restraint  imposed  by  Section  6,  even  putting 
out  of  view  the  consideration  just  stated — ^was  moreover  calculated  to  do 
injury  to  the  public,  and  it  may  be  in  and  of  itself  to  produce  the  veiy 
restraint  on  the  due  course  of  trade  which  it  was  intended  to  prevent.  We 
say  this  since  it  does  not  necessarily  follow  because  an  iUegal  restraint  of 
trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted  from 
the  combination,  and  the  transfer  of  the  stocks  of  the  subsidiary  corpora- 
tions to  the  New  Jersey  corporation,  that  a  like  restnunt  or  attempt  to 
monopolize  or  monopolization  would  necessarily  arise  from  agreements 
between  one  or  more  of  the  subsidiary  corporations  after  the  transfer  €i 
the  stock  by  the  New  Jersey  corporation. 

For  iUustration,  take  the  pipe  lines.  By  the  effect  of  the  transfer  of  the 
stock,  the  pipe  lines  would  come  under  the  control  of  various  corporations 
instead  of  being  subjected  to  a  uniform  control.  If  various  corporations 
owning  the  lines  determined  in  the  public  interest  to  so  combine  as  to 
make  continuous  line,  such  agreement  or  combination  would  not  be  re- 
pugnant to  the  act.   And  yet  it  might  be  restrained  by  the  decree. 

As  another  example,  take  the  Union  Tank  Line  Company,  one  of  the 
subsidiary  corporations,  the  owner  practically  of  all  the  tank  cars  in  use 
by  the  combination.  If  no  possibility  existed  of  agreements  for  the  dis- 
tribution of  these  cars  among  the  subsidiary  corporations,  the  most  serious 
detriment  to  the  public  interest  might  result.  Conceding  the  merit,  ab- 
stractly considered,  of  these  contentions,  they  are  irrelevant.  We  so 
think,  since  we  construe  the  sixth  paragraph  of  the  decree,  not  as  depriving 
the  stockholders  of  the  corporations,  after  the  dissolution  of  the  combina- 
tion, of  the  power  to  make  normal  and  lawful  contract  or  agreements,  but 
as  restraining  them  from,  by  any  device  whatever,  recreating  directly  or 
indirectly  the  illegal  combination  which  the  decree  dissolved. 

In  other  words,  we  construe  the  sixth  paragraph  of  the  decree,  not  as 
depriving  the  stockholders  or  corporations  of  the  right  to  live  under  the 
law  of  the  land,  but  as  compelling  obedience  to  that  law.  As,^thereforey 
the  nxth  paragraph  as  thus  construed  is  not  amenable  to  the  critidsms 
directed  against  it  and  cannot  produce  the  harmful  results  which  the  ar- 
guments suggest,  it  was  obviously  right. 

We  think  that  in  view  of  the  magnitude  of  the  interests  involved  and 
their  complexity  that  the  delay  of  thirty  days  allowed  for  executing  the 
decree  ws^  top  short  ^4  shpuld  be  extend^  sq  fts  tp  embrace  a  period  p( 
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at  least  six  months.  So  also,  in  view  of  the  possible  serious  injury  to  result 
to  the  public  from  an  absolute  cessation  of  inter-^tate  commerce  in  petro- 
leum and  its  products  by  such  vast  agencies  as  are  embraced  in  the  com- 
bination, a  result  which  might  arise  from  that  portion  of  the  decree  which 
enjoined  carrying  on  of  inter-State  commerce  not  only  by  the  New  Jersey 
corporation  but  by  all  the  subsidiary  companies  until  the  dissolution  of 
the  combination  by  the  transfer  of  the  stocks,  this  section  of  the  decree 
should  not  have  been  awarded. 

Our  conclusion  is  that  the  decree  below  was  right  and  should  be  affirmed, 
except  as  to  the  minor  matters  donceming  which  we  have  indicated  the 
decree  should  be  modified.  Our  order  will  therefore  be  one  of  affirmance 
with  directions,  however,  to  modify  the  decree  in  accordance  with  this 
opinion;  the  court  below  to  retain  jurisdiction  to  the  extent  necessary  to 
compel  compliance  in  every  respect  with  its  decree.   And  it  is  so  ordered. 

JUSTICE  Harlan's  oral  dissent 

When  Chief  Justice  White  concluded  the  reading  of  the 
court's  decision,  Justice  Harlan,  dissenting,  said: 

I  feel  constrained  by  a  sense  of  duty  to  state  some  objections  which  I 
have  to  the  opinion  of  the  court,  which  I  have  heretofore  examined  in 
typewriting. 

I  shall  not  say  anything  about  the  decree  except  to  say  that  upon  hear- 
ing the  arguments  on  this  act  some  years  ago,  and  suice  my  examination 
of  this  case,  I  came  to  the  conclusion  that  the  decree  of  the  Circuit  Court 
was  substantially  right  in  all  particulars. 

As  to  the  modifications  referred  to  by  the  learned  Judge,  when  I  see  the 
opinion  and  the  decree  in  print  I  can  understand  them  better,  and  in  the 
opinion  which  I  am  hereafter  to  file  I  can  express  my  views  distinctly  as 
to  those  modifications. 

As  to  all  the  Chief  Justice  has  said  about  the  iUegal  combination  of  this 
oil  company  and  its  coining  within  the  Anti-Trust  act  I  cordially  concur. 
There  are,  however,  some  things  in  this  opinion,  and  that  are  to  result 
from  this  opinion,  which  I  think  may  very  well  alarm  thoughtful  men,  or 
many  thoughtful  men,  and  I  am  unwilling  to  let  them  pass  with  any  idea 
that  I  approve  them. 

The  Anti-Trust  act  of  1890  was  passed  at  a  time  when  this  country  was 
in  a  state  of  great  unrest,  arising  out  of  an  enormous  aggregation  of  capital 
in  a  few  hands  and  arising  out  of  combinations  which  had  theb:  hands 
upon  the  throat  of  this  coimtry  in  respect  even  to  the  necessities  of  life, 
and  Congress  had  before  it  the  great  question  as  to  how  these  evils  were 
to  be  remedied,  so  far  as  Congress  had  the  power  to  remedy  them.  The 
question  was:  "What  shall  we  do?" 

They  finally,  after  great  debate  by  able  statesmen,  passed  the  Anti- 
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Trust  act  of  1890.  Let  me  call  your  attention  to  a  few  of  the  woids  of 
that  act.    It  provides  in  Section  1 : 

"That  every  oontract,  combination  in  form  of  trust  or  otherwise,  or 
conspiracy" — ^not  in  restraint  of  trade,  as  the  learned  Chief  Justiee  said 
in  one  part  of  his  remarks,  but — "in  restnunt  of  trade  among  the  seraal 
States  and  with  foreii^  natbns,  is  hereby  declared  to  be  illegal." 

Congress  has  nothing  to  do  with  domestic  trade  in  the  States,  but  as  to 
inter-State  trade  it  has  a  great  deal  to  do,  and  tiierefore  it  fell  upon  this 
policy.  The  men  who  were  in  the  Congress  of  the  United  StaAes  at  that 
time  knew  what  the  common  law  was  acbout  the  restraint  of  trade.  Th^ 
knew  what  restraints  of  trade  at  common  law  were  lawful,  and  what  were 
unlawful.    But  Congress  said : 

"The  surest  way  to  protect  inter-State  commerce  is  not  to  start  upon 
any  distinctions  at  all  as  to  the  kinds  of  trade;  no,  'eveiy '  contract  in  re* 
straint  of  trade  among  the  States  is  hereby  declared  to  be  illegaL" 

Then,  in  the  second  section: 

"Every  person  who  shall  monopolize  or  attempt  to  monopolise  or  com- 
bine or  oon^ire  with  any  other  person  or  persons  to  monopolise.''  Mo- 
nopolize what?  "  Any  part  of  inter-State  trade  or  commerce  shall  be  liable 
to  the  penalties  prescribed  by  this  act.'' 

What  becomes,  then,  of  the  statement  that  this  act  did  not  ooodemn 
monopoly  in  itself?  Did  not  Uiese  men  know  what  a  monopoly  was? 
And  when  Congress  said  that  we  will  punish  any  man  that  monopoliaeB 
or  attempts  to  monopolise  any  part  bf  inter-State  commerce,  did  it  not 
know  what  it  intended?   That  is  not  all. 

"Every  contract,  combination  in  form  of  trust  or  otiierwise,  or  con- 
spiracy in  restraint  of  trade  or  oonmierce  among  the  States  is  hereby  de- 
clared illegal." 

Therefore  Congress  said  to  all  the  people  of  this  country:  "We  are  not 
going  to  bother  the  courts  or  ourselves  with  any  inquiries  as  to  what  ood- 
tracts  are  in  restraint  of  trade  reasonably  or  unreasonably.  We  are  not 
going  to  leave  that  to  any  jury.  We  are  not  going  to  leave  that  to  any 
Circuit  Judge.  We  will  determine  it  as  a  part  of  the  policy  of  the  United 
States  that,  so  far  as  inter-State  trade  is  concerned,  no  body  or  corporation 
shall  make  or  attempt  to  enforce  a  contract,  any  contract,  that  in  any  de- 
gree restrains  inter-State  trade." 

Can  anybody  doubt  the  meaning  of  those  words?  If  you  say  two  and 
two  make  four,  you  would  not  make  it  any  plamer  than  these  words  make 
out  the  intention  of  Congress. 

What  occurred  next?  Look  at  this,  step  by  step,  and  I  shall  get  directly 
to  the  part  of  this  opinion  that  I  say  may  well  alarm  the  ooimtiy,  not- 
withstanding the  many  good  things  that  are  in  it,  magnificently  said. 

In  1896,  fifteen  years  ago,  a  case  was  in  this  court  known  as  the  IVans- 
Missouri  case.  The  railroads  in  that  case  had  come  to  make  an  agraeownt 
about  rates,  and  the  question  was  whether  or  not  that  agreeoient  was  in 
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violatloQ  of  the  anti-trust  law  of  1800.  That  question  involyed  the  con- 
struetion  as  to  the  scope  and  meaning  of  that  anti-trust  kw.  Who  was 
here  to  instnict  the  court  on  that  oocaskm?  We  hear  a  good  deal  about  the 
"lamp  of  reason.''  We  hear  that  the  time  has  come  when  we  should  hold 
up  the  light  of  reason  and  look  at  this  act,  as  If  the  men  of  that  day,  freshly 
after  the  passage  of  the  act,  were  moving  about  in  darkness,  and  did  not 
know  what  they  were  doing  or  saying. 

Let  us  see  who  are  the  men  in  that  case  that  were  moving  about  in  dark- 
ness and  did  not  have  the  light  of  reason  by  which  to  interpret  the  act.  In 
the  first  place,  there  were  here  in  that  case — ^I  well  remember  it,  and  I  said 
at  the  time  I  had  never  heard  in  all  my  professional  life  a  more  magnificent 
argument  than  was  made  in  that  case — ^first,  the  Attorney-General  of  the 
United  States,  William  F.  Guthrie  of  New  York,  John  P.  DiUon  of  New 
York,  James  C.  Carter,  the  leader  of  the  American  bar  of  that  day;  Ed- 
ward J.  Phelps  of  Vermont,  lioyd  W.  Bowers  as  representing  some  of  the 
railroads— ^me  ol  the  greatest  lawyers  this  country  ever  has  had — ^and 
John  G.  Johnson  of  niiladelphia  was  on  one  of  the  briefs. 

These  were  the  men  who  were  before  this  court  at  that  time,  and  what 
was  their  contention?  That  that  act  of  Congress  did  not  embrace  reason- 
able restraint  of  trade,  but  only  unreasonable  restraint  of  trade.  That 
was  the  questkm  that  they  pressed  upon  this  court. 

Wliat  did  this  court  say?  Pardtm  me  for  reading  a  little  to  show  exactly 
what  was  in  their  minds.  It  is  said,  in  an  opinion  dehvered  by  a  great 
jurist,  Mr.  Justice  Peckham: 

''While  the  statute  prohibits  all  combinations  in  the  form  of  trusts  or 
otherwise,  the  limitations  are  not  confined  to  that  form  alone.  All  com- 
binations which  are  in  restraint  of  trade  or  commerce  are  prohibited, 
whether  in  the  f(nm  of  trusts  or  in  any  other  form." 

And  then  they  came  directly  to  the  question  pressed  by  these  eminent 
lawyers  upcm  the  attention  of  the  court,  and  the  court  said  in  the  opinion: 

''The  next  question  to  be  discussed  is  as  to  what  is  the  true  construction 
of  the  statute,  assuming  that  it  applies  to  common  carriers  by  railroad. 
What  is  the  meaning,"  the  court  aedcs,  "of  the  language  used  in  the  statute 
that  eveiy  contract,  combination  in  the  form  of  trusts,  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  States,  or  with 
foreign  naticms,  is  hereby  declared  to  be  iUegal?" 

What  is  the  meaning  of  that?  asks  the  court.  Is  it  confined  to  a  contract 
or  combination  which  is  only  an  unreasonable  restraint  of  trade  or  com- 
merce, or  does  it  include  what  the  language  of  the  act  plainly  and  in  terms 
covers:  "AH  contracts  of  that  nature" — all  contracts  that  restrain  trade 
at  all  among  the  states  are  prohibited  by  this  statute. 

It  is  now,  with  much  amplification  of  argument,  urged  that  this  statute, 
in  declaring  illegal  every  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce,  does  not  mean  what  the 
language  used  therein  plainly  imports,  but  that  it  means  only  to  declare 
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illegal  any  such  contract  which  is  in  unreasonable  restraint  of  trade  while 
leaving  all  others  unaffected  by  the  provisions  of  the  act;  that  the  conimon 
law — we  hear  a  good  deal  about  that  in  this  opinion — ^'that  the  common 
law  meaning  of  the  term  *  contract  in  restraint  of  trade  *  includes  only  such 
contracts  as  are  in  unreasonable  restraint  of  trade  and  where  that  term  is 
used  in  the  Federal  statutes  it  is  not  intended  to  include  all  contracts  in 
restraint,  but  only  those  which  are  in  unreasonable  restraint  thereof.'' 

That  was  the  argument  of  these  eminent  lawyers.   The  court  says: 

"By  the  simple  use  of  the  term  'contract  in  restraint  of  trade'  all  con- 
tracts of  that  nature,  whether  invalid  or  otherwise,  would  be  included,  and 
not  alone  that  kind  of  contract  which  was  invalid  and  unenforceable  as 
being  in  unreasonable  restraint  of  trade.  When,  therefore,  the  body  of 
the  act  pronounces  as  illegal  every  contract  or  combination  in  restraint 
among  the  several  States,  the  plain  and  ordinary  meaning  of  such  language 
is  not  limited  to  that  kind  of  contract  alone  which  is  in  unreasonable  re- 
straint of  trade,  but  all  the  contracts  are  included  in  such  language,  and 
no  exceptions  or  limitations  can  be  added  without  placing  in  the  act  that 
which  has  been  omitted  by  Ck)ngress." 

Another  part  of  the  same  opinion  reads: 

''The  arguments  which  have  been  addressed  to  us  suggest  that  the  in- 
clusion of  all  contracts  in  restraint  of  trade,  as  provided  for  by  the  lan- 
guage of  the  act,  have  been  based  upon  the  alleged  presumption  that 
Congress,  notwithstanding  the  language  of  the  act,  could  not  have  in- 
tended to  embrace  all  contracts,  but  only  such  contracts  as  were  in  un- 
reasonable restraint  of  trade.  Whether  that  be  the  result  or  not  we  do 
not  know  and  can  not  predict.  These  circumstances" — I  caU  attention 
to  those  words — "these  circumstances  are  not  for  us.  If  the  act  ought  to 
read  as  contended  for  by  defendants.  Congress  is  the  body  to  amend  it, 
and  not  this  court,  by  a  process  of  judicial  legislation  wholly  unjustifiable. 
Large  numbers  do  not  agree  that  the  view  of  the  law  taken  by  the  defend- 
ant is  sound  or  true  in  substance,  and  Congress  may,  and  very  probably 
did,  share  in  that  belief  in  passing  the  act. 

"  The  public  policy  of  the  Government  is  to  be  found  in  its  statutes,  and 
when  they  have  not  directly  spoken,  then  in  the  decisions  of  the  courte  and 
the  constant  practice  of  the  Government  officials;  but  when  the  lawmaking 
power  speaks  upon  a  particular  subject  over  which  it  has  constitutional 
power  to  legislate  the  public  policy  in  such  case  is  what  the  statute  enacts. 
If  the  law  prohibits  any  contract  or  combination  in  restraint  of  trade  or 
commerce,  a  contract  or  combination  of  trade  in  violation  of  such  law  is 
void,  whatever  may  have  been  heretofore  decided  by  the  ooiurts  to  have 
been  the  public  policy  of  the  country  on  the  subject. 

"The  conclusion  which  we  have  drawn  from  the  examination  above 
made  into  the  question  is  that  the  anti-trust  act  applies  to  railroads  and 
that  it  renders  illegal" — of  course,  if  it  applies  to  railroads  it  applies  to 
any  other  combination — "and  that  it  renders  iU^al  all  agreements  which 
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are  in  restraint  of  trade  or  oonunerce,  as  we  have  defined  that  expression, 
and  the  question  then  arises  whether  the  agreement  before  us  is  of  that 
nature." 

And  they  held  that  it  was.  But  the  controversy  did  not  end  there. 
Two  years  later  another  case  came  from  the  West,  known  as  the  Joint 
Traffic  case,  decided  in  171  U.  S.  There  the  question  was  whether  a  cer- 
tain traffic  agreement  in  that  case  was  in  violation  of  the  anti-trust  law. 
And  what  counsel  were  here  then  to  enlighten  the  court?  Two  of  the  very 
same  counsel  that  were  at  the  former  hearing — ^J.  C.  Carter  with  able  as- 
sociates, E.  J.  Phelps,  and  then  lastly — ^for  no  doubt  there  was  infinite 
confidence  in  the  ability  this  new  lawyer  brought  in  the  case  for  the  pur- 
pose of  putting  into  the  hands  of  this  court  the  light  of  reason  and  to  make 
them  see  what  was  the  real  meaning  of  the  act — ^there  was  George  F. 
Edmunds  of  Vermont. 

Is  there  any  doubt  but  that  James  C.  Carter,  E.  J.  Phelps,  and  George 
F.  Edmunds  would  have  gone  into  eveiy  nook  and  comer  of  that  case  and 
found  out  every  argument  or  thought  that  would  benefit  the  court  in  its 
reaching  a  conclusion?  It  is  quite  interesting  to  recur  to  what  the  court 
said  about  this  attempt  to  have  it  reconsider  what  it  has  deliberately  said 
was  the  meaning  of  the  act  of  Congress.   Let  me  read  a  little  more : 

'^Finally,  we  are  asked  to  reconsider  the  question  decided  in  the  trans- 
Missouri  case  and  to  retrace  the  steps  taken  therein,  because  of  the  plain 
error  contained  in  that  decision  and  the  widespread  alarm  with  which  it 
was  received  and  the  serious  consequences  which  have  resulted  or  may 
soon  result  from  the  law  as  interpreted  in  that  case." 

And  the  court  says: 

"The  opinion  in  the  trans-Missouri  case  gives  great  force  and  stability 
to  the  arguments  against  the  decision  finally  arrived  at  by  the  court." 

The  court  added  that  one  of  the  benefits  that  it  had  in  that  case  was  the 
illuminating  and  extraordinarily  able  dissenting  opinion  written  in  th^ 
former  case  as  well  as  in  that  case  by  our  learned  Chief  Justice,  who  is  now 
at  the  head  of  this  court.    They  had  the  benefit  of  his  views. 

It  was  after  a  full  discussion  of  the  questions  involved,  and  with  a  knowl- 
edge of  the  views  entertained  by  the  minority,  as  expressed  in  the  dissent- 
ing opinion,  that  the  majority  of  the  court  came  to  the  conclusion  that  it 
did. 

Soon  after  the  decision,  a  petition  for  rehearing  of  the  case  was  made, 
supported  by  a  printed  argument  in  its  favor,  and  pressed  with  an  earnest- 
ness and  vigor  which  was  certainly  conunensurate  with  the  importance  of 
the  case. 

This  court,  with  care  and  deliberation,*  and  also  with  a  full  appreciation 
of  their  importance,  again  considered  the  questions  involved  in  the  former 
decision.  A  majority  of  the  court  once  more  arrived  at  the  conclusion  it 
had  first  announced,  and  accordingly  it  denied  the  application. 

"Now,  for  the  third  time"— says  the  court  back  in  1897 — "the  same 
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arguments  are  employed,  and  the  court  is  agsdn  asked  to  reeant  its  forraer 
opinion  and  to  decide  the  same  question  in  direct  opposition  to  the  eon- 
elusion  arrived  at  in  the  trans-Missouri  case.  In  fact,  so  close  was  the 
division  of  this  court  when  the  matter  was  under  advisement^  together 
with  the  views^of  some  of  the  Judges  in  the  lower  courts,  that  we  were  led 
to  a  most  careful  scrutiny  and  examination  of  the  arguments  advanced  by 
both  sides.  And  it  was  after  such  an  examination  was  made  that  the 
court  came  to  the  conclusion  it  did.  It  is  not  now  alleged  that  the  eourt 
on  the  former  occasion  overlooked  any  argument  for  the  respondoits  or 
misapplied  any  controlling  point.  It  is  simply  insisted  that  notinthstand- 
ing  the  arguments  from  the  opposite  view,  the  court  arrived  at  an  erroB»- 
ous  result  which,  for  reasons  ahready  stated,  ou^t  to  be  reecHiaidered  and 
reversed.  As  we  have  twice  abeady  deliberately  and  earnestly  oooaderad 
the  same  arguments  which  are  now  for  a  third  tkne  pressed  upon  our 
attention,  it  would  hardly  be  expected  that  our  opinion  should  now  ehaage 
from  that  carefully  expressed.'' 

If  any  one  will  take  the  trouble  to  run  through  the  briefs  and  argumeBts 
of  these  two  cases,  they  will  be  perfectly  satisfied  that  no  view  is  bow 
pressed  upon  the  court,  either  in  the  opinion  of  the  majority  or  in  the  ai^ 
guments  of  counsel,  that  was  not  brought  to  the  attention  of  the  ooort  in 
the  two  cases,  one  decided  in  1896  and  the  other  in  1898. 

That  being  the  state  of  the  law,  what  was  to  happen?  What  were  tliese 
gentlemen  to  do?  Why,  there  was  nothing  left  to  them.  This  court  havinf: 
three  times  heard  this  question  argued  and  reached  a  eonriusion,  th^e  was 
nothing  left  for  them  but  to  go  to  Congress  and  get  the  l^ennan  aei 
amended;  that  this  court  could  not  construe  the  new  aet  as  they  had  the 
old  one. 

Now,  it  is  laid  down  in  some  of  the  cases  and  it  is  eommoii  sense,  that 
this  court  is  bound  to  know  what  everybody  else  in  the  eommimlty  knows, 
and  therefore  I  say,  without  hesitation,  that  everybody  knows  that  there 
has  not  been  a  session  of  Congress  since  1896,  wh^i  that  ori^nal  opmkn 
was  delivered,  but  that  somebody,  taking  the  (^poeite  view  from  what 
the  court  has  said,  has  not  applied  to  Congress  to  get  that  law  amended, 
but  it  never  has  been  amended,  and  there  is  not  a  man  in  the  cooBlry 
to-day  who  does  not  know  that  it  nev^  will  be  amoided  by  the 
of  the  United  States  to  mean  what  they  wanted  Congress  to  have  it 
and  which  Congress  refused  to  have  it  mean,  or  to  get  the  courts  ae  to 
construe  it. 

In  the  now  not  very  short  life  that  I  have  passed  in  ^is  Oapital  and  the 
public  service  of  the  country,  the  most  alarming  tendency  of  this  day,  Ib 
my  judgm«it,  so  far  as  the  safety  and  integrity  of  our  mstitutions  aie  eon- 
cemed,  is  the  tendency  to  judicial  l^islation,  so  that,  when  mea  havimt 
vast  interests  are  concerned,  and  they  cannot  get  the  lawmakmg  power  of 
the  country  which  controls  it  to  pass  the  legislati<Hi  they  desire,  tiie  ntatL 
thing  they  do  is  to  raise  the  question  in  some  case,  to  get  the  court  to  so 
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ocmslnie  the  eonstitution  or  the  statutee  as  to  mean  what  they  want  it  to 
mean.   That  has  not  been  our  praetioe. 

The  reports  of  the  decisions  of  this  court  aiB  full  of  cases  in  which  the 
litigants  have  urged  upon  this  court: 

"  You  have  in  a  case  heretofore  construed  this  iCot  of  CongresB  wrongly." 

''Well/'  says  the  court,  'Hhat  may  be  true,  but  it  is  an  act  that  relates 
to  a  questicm  of  public  policy.  We  have  announced  this  as  our  view.  It 
has  gone  through  the  country,  and  been  acoepted  and  acted  upon." 

I  suppose  milli<»i8  of  dollam  of  propetty  have  changed  hands  under  those 
decisions  of  1896  and  1898.  Prosecutions  have  been  instituted,  and  I 
suppose  men  have  been  convicted  and  sent  to  jail  under  the  anti-trust  act 
upon  the  constmctitm  that  this  court  has  given  to  it. 

The  court,  in  the  opinion  in  t^  case,  nsys  that  this  act  of  Congress 
means  and  embraces  imly  unreasonable  restraint  of  trade — ^m  flat  con- 
tradiction to  what  this  court  has  said  fifteen  years  ago  that  Congreas  did 
not  intend.  If  you  will  take  the  trouble  to  look  thrwigh  the  Feckral  Re- 
porter you  will  find  that  possibly  nearly  every  Federal  oourt  in  this  oountry 
has  accepted  those  original  decimons  as  the  final  decision  of  this  oourt  as  to 
the  meaning  of  the  act  of  Congress.  Now  we  are  asked  to  change  the  rule 
and  to  say: 

"li  may  be  true  that,  in  the  wofds  of  the  statute,  this  oootraot  or  this 
agreem«it  is  in  restraint  of  inter-State  trade.  It  may  be.  But  it  is  a  law- 
ful restraint  of  trade.  It  is  a  lawful  restraint."  Contrary  to  the  decision 
of  this  court.   I  say,  contrary  to  the  pmeUce  and  usages  of  this  court. 

If  I  mistake  not,  more  than  once  at  this  term  a  lawyer  has  been  com- 
pelled to  take  his  seat,  to  stop  the  particular  line  of  argument  that  he  was 
pursuing,  because  he  was  arguing  against  a  former  decision  of  the  court 
on  that  very  question.  He  was  wanting  to  break  down  that  fwmer  de- 
cision. 

Within  the  last  hour,  at  any  rate,  an  opinion  has  beoi  handed  down  for 
this  court  to-day  in  which,  in  a  case  arising  under  the  Safety  Appliance  act 
it  was  said  that  such  and  such  was  the  Safety  Appliance  act,  such  and  such 
was  its  meaning;  that  this  court  has  so  regarded  it  in  a  case  decided  four 
or  five  years  ago.   Now,  we  said,  in  reply  to  that: 

''In  view  (A  these  facte,  we  are  unwiUing  to  regard  tiie  question  as  to  the 
meaning  and  scope  of  the  Safety  Appliance  act,  so  far  as  it  relates  to  auto- 
matic couplers  on  trains  moving  inter-State  traffic,  as  open  to  further  dis- 
cussion. If  the  court  erred  in  the  former  ease,  it  is  open  for  the  parties 
to  apply  for  such  an  amendment  of  the  statute  as  Congress  may,  in  its 
discretion,  deem  proper.  This  court  oufj^t  not  now  disturb  what  has  been 
so  widdy  acc^>ted  and  acted  upon  by  the  courts  as  having  been  decided 
in  that  case.  A  contrary  course  would  cause  infinite  uncertainty,  if  not 
mischief,  in  the  administration  of  the  law  in  the  Federal  courts.'' 

It  is  quite  true  that  what  was  said  in  that  case  coocemed  only  the  lives 
and  the  hmbs  of  railroad  employees  and  passengers.    However  important 
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the  law  may  be,  we  will  not  consider  the  question  as  to  whether  this  former 
construction  is  right,  because  if  we  are  wrong,  go  to  Congress  and  get  the 
legislation.  That  is  one  case.  While  this  happens  to  be  a  case  of  an  over- 
shadowing combination  of  such  vast  wealth  and  enormous  power  that  it 
may  fairly  be  deemed  a  menace  to  the  general  business  interests  of  the 
country,  this  difference  ought  not  to  induce  us  to  depart  from  a  settled, 
wholesome  rule  which,  being  faithfully  observed,  will  guard  the  integrity 
and  secure  the  safety  of  the  Nation  and  of  its  institutions  against  the  at- 
tacks of  those  who  would  undermine  all  law  and  who  would,  for  the  sake 
of  present  advantages  and  ends  be  willing  to  undo  the  work  of  the  fathers. 

Why  do  I  say  to  undo  the  work  of  the  fathers?  If  there  is  any  feature 
in  our  Governmental  system  that  is  new  among  the  nations  of  the  earth, 
it  is  that  provision  of  the  Federal  Constitution  which  divides  the  depart- 
ments of  government  among  three  co-ordinate  branches — ^legislative,  ex- 
ecutive, and  judicial;  and  neither  branch  has  the  right  to  encroach  upcm 
the  domain  of  the  other. 

Practically  the  decision  to-day — I  do  not  mean  the  judgment,  but  parts 
of  the  opinion — are  to  the  effect  practically  that  the  courts  may,  by  meie 
judicial  construction  amend  the  Constitution  of  the  United  States  or  an 
act  of  Congress.  That,  it  strikes  me,  is  mischievous;  and  that  is  the  part 
of  the  opinion  that  I  especially  object  to. 

I  shall  put  my  views  in  writing  hereafter,  when  I  get  an  opportiwity  to 
do  so.  There  is  much  more  that  I  wanted  to  say,  but  I  cared  only  to  em- 
phasize that  objection  to  the  opinion  of  the  court. 

JUSTICE  Harlan's  dissenting  opinion 

A  revised  and  amplified  opinion  with  his  oral  remarks  as  a 
framework  was  filed  by  Justice  Harlan  on  May  25th,  1911. 
It  was  as  follows: 

A  sense  of  duty  constrains  me  to  express  the  objections  which  I  have  to 
certain  declarations  in  the  opinion  just  delivered  on  behalf  of  the  court. 
I  concur  in  holding  that  the  Standard  Oil  Company  of  New  Jersey  and  its 
subsidiary  companies  constitute  a  combination  in  restraint  of  inter-State 
commerce,  and  that  they  have  attempted  to  monopolize  and  have  mon(^ 
olized  parts  of  such  commerce — all  in  violation  of  what  is  known  as  the 
Anti-Trust  act  of  1890,  26  Stat.  209,  C.  647.  The  evidence  in  this  case 
overwhehningly  sustained  that  view  and  led  the  Circuit  Court,  by  its  final 
decree,  to  order  the  dissolution  of  the  New  Jersey  corporation  and  the 
discontinuance  of  the  illegal  combination  between  that  corporation  and 
its  subsidiary  companies. 

In  my  judgment,  the  decree  below  should  have  been  affirmed  without 
qualification.  But  the  court,  while  affirming  the  decree,  directs  some 
modifications  in  respect  of  what  it  characterizes  as  "minor  matters."    It 
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is  to  be  apprehended  that  those  modifications  may  prove  to  be  mischie- 
vous. In  saying  this,  I  have  particularly  in  view  the  statement  in  the 
opinion  that  **  it  does  not  necessarily  follow  that  because  an  illegal  restraint 
of  trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted  from  the 
combination  and  the  transfer  of  the  stocks  of  the  subsidiary  corporations 
to  the  New  Jersey  corporation,  that  a  like  restraint  of  trade  or  attempt  to 
monopolize  or  monopolization  would  necessarily  arise  from  agreements 
between  one  or  more  of  the  subsidiary  corporations  after  the  transfer  of 
the  stock  by  the  New  Jersey  corporation." 

Taking  the  language  in  connection  with  other  parts  of  the  opinion,  the 
subsidiary  companies  are  thus,  in  efifect,  informed— imwisely,  I  think — 
that  although  the  New  Jersey  corporation,  being  an  illegal  corporation, 
must  go  out  of  existence,  they  may  join  in  an  agreement  to  restrain  com- 
merce against  the  States  if  such  restraint  be  not  ''undue." 

In  order  that  my  objections  to  certain  points  of  the  court's  opinion  may 
distinctly  appear  I  must  state  the  circimistances  under  which  Congress 
passed  the  Anti-Trust  act,  and  trace  the  course  of  judicial  decisions  as  to 
its  meaning  ahd  scope.  This  is  the  more  necessary  because  the  court,  by 
its  decision,  when  interpreted  by  the  language  of  its  opinion,  has  not  only 
upset  the  long-settled  interpretation  of  the  act,  but  has  usurped  the  con- 
stitutional functions  of  the  legislative  branch  of  the  Government.  With 
all  due  respect  for  the  opinions  of  others,  I  feel  bound  to  say  that  what  the 
6ouri  has  said  may  well  cause  some  alarm  for  the  integrity  of  our  institu- 
tions.   Let  us  see  how  the  matter  stands. 

All  who  recall  the  condition  of  the  country  in  1890  will  remember  that 
there  was  everjrwhere,  among  the  people  generally,  a  deep  feeling  of  un- 
rest. The  Nation  had  been  rid  of  human  slavery — fortunately,  as  all  now 
feel — ^but  the  conviction  was  imiversal  that  the  country  was  in  real  danger 
from  another  kind  of  slavery  sought  to  be  fastened  upon  the  American 
people,  namely,  the  slavery  that  would  result  from  aggregations  of  capital 
in  the  hands  of  a  few  individuals  and  corporations  controlling,  for  their 
own  profit  and  advantage  exclusively,  the  entire  business  of  the  country, 
including  the  production  and  sale  of  the  necessaries  of  life.  Such  a  danger 
was  thought  then  to  be  inmiinent  and  all  felt  it  must  be  met  firmly  and 
by  such  statutory  regulations  as  would  adequately  protect  the  people 
against  oppression  and  wrong.  Congress  therefore  took  up  the  matter, 
and  gave  the  whole  subject  the  fullest  consideration.  All  agreed  that  the 
National  Government  could  not,  by  legislation,  regulate  the  domestic 
trade  that  was  carried  on  wholly  within  the  several  States;  for,  power  to 
regulate  such  trade  remained  with  (because  never  siurendered  by)  the 
States.  But,  under  authority  expressly  granted  to  it  by  the  Constitution, 
Congress  could  regulate  commerce  among  the  several  States  and  with 
foreign  States.  Its  authority  to  regulate  such  commerce  was,  and  is,  para- 
mount, due  force  being  given  to  other  provisions  of  the  fundamental  law 
devised  by  the  fathers  for  the  safety  of  the  Government  and  for  the  pro- 
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lection  and  safety  of  the  eeaentiai  rii^ts  inhering  in  l]fe»  liberty,  and  prop- 
erty. 

Guided  by  these  conaiderations,  and  to  the  end  that  the  people,  ao  ftf 
as  inter-State  oommeroe  was  conoemedp  might  not  be  dominated  by  vast 
combinations  and  monopqUea,  having  power  to  advance  thdr  own  aelfiBh 
ends,  regardless  of  the  general  interests  and  wdf are,  Conffrass  passed  the 
Anti-Trust  act  of  1890,  in  these  words: 

^'1.  Everycontnict,combinationin  the  form  of  a  trust  or  otherwise^  or 
conspiracy  in  restraint  of  trade  or  oomm^ce  among  the  several  States,  or 
with  foreign  nations  is  hereby  declared  to  be  illegaL  Every  petaoii  who 
shall  make  any  such  contract  or  engage  m  any  such  combinatiQii  or  eoii- 
spiracy  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  CGnvietion  thneol 
shall  be  punished  by  fine  not  exceeding  $5,000  <Hr  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  diseretion  of  the 
court. 

"  2.  Every  person  who  shall  mon(4)oIise  or  attempt  to  monopoliie  or 
combine  or  conspire  with  any  other  person  mt  persons  to  monopolise  any 
part  of  the  trade  or  commerce  among  the  several  States  or  with  foreign 
nations  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  eonvietion 
thereof  shall  be  punished  by  fine  not  exceeding  S5,000  or  by  imprisonment 
not  exceeding  <me  year,  or  by  both  said  punishments  in  the  diaa^etkn  of 
the  court. 

"  3.  Every  contract,  combination  m  the  form  of  a  trust  or  oth^wiae^  or 
conspiracy  in  restraint  of  trade  or  coomierce  in  any  territory  of  the  United 
States  or  in  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce 
between  any  such  t^ritory  and  another,  or  between  any  such  territory  or 
territories  and  any  State  or  States  or  the  District  of  Columtua,  or  with 
foreign  nations,  or  between  the  District  of  Columbia  and  any  State  or 
States  or  foreign  nations,  is  hereby  declared  illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy shall  be  deemed  guilty  of  a  misdemeanor,  and  on  eonvietion 
thereof  shall  be  punished  by  fine  not  exceeding  $6,000  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishmoits,  in  the  disoretlon  of 
the  court.— 26  Stat.  209,  C.  647." 

The  important  inquiry  in  the  present  case  is  as  to  the  meaning  and  scope 
of  that  act  in  its  application  to  inter-State  commerce. 

In  1896  this  court  had  occasion  to  determine  the  meanmg  and  sei^  of 
the  act  in  an  impcxtant  case  known  as  the  trans-Misaouri  freight  case 
(166  U.  S.  290.)  The  question  there  was  as  to  the  validity,  wider  the 
Anti-Trust  act,  of  a  certain  agreement  between  numerous  railroad  com- 
panies, whereby  they  formed  an  association  for  the  purpose  of  establiahhig 
and  maintaining  rates,  rules,  and  r^^tions  in  respect  of  freight  tnffio 
over  specified  routes.  Two  questions  were  invdved — first,  whether  the 
act  applied  to  railroad  carriers;  second,  whether  the  agreement  which 
the  basis  of  the  suit  which  the  United  States  brought  to  have  the 
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MiDuiled  was  illegal.   The  oouri  held  that  railroad  canws  were  embraced 
by  the  act    In  detarmining  that  questioii  the  courts  among  other  things. 


"  The  language  of  the  act  includes  every  contract,  combination  in  the 
form  of  trust  or  otherwiae,  conspiracy,  or  in  restraint  of  trade  or  commerce 
among  the  several  States  or  with  fbrdgn  nations.  So  far  as  the  very  terms 
of  the  statute  go,  they  apply  to  any  contract  of  the  nature  described.  A 
contract,  ther^ore,  that  is  in  restraint  of  trade  or  commerce  is,  by  the 
strict  language  of  the  act,  prohibited,  even  though  such  contract  is  entered 
into  between  competing  common  carriers  by  railroad,  and  only  for  the 
purposes  of  thereby  affecting  traffic  rates  for  the  transportation  of  persons 
and  property.  If  such  an  agreement  restrains  trade  or  commerce,  it  is 
prohibited  by  the  statute,  unless  it  can  be  said  that  an  agreement,  no  mat- 
ter what  its  terms,  relating  only  to  transportation,  cannot  restrain  trade 
or  commerce. 

''  We  see  no  escape  from  the  conclusion  that  if  an  agreement  of  such  a 
nature  does  restrain  it,  the  agreement  is  condemned  by  this  act — nor  is  it 
for  the  substantial  interests  of  the  country  that  any  one  commodity  should 
be  within  the  sole  power  and  subject  to  the  whole  will  of  one  powerful  com- 
bination of  capitid.  Congress  has,  so  far  as  its  jurisdiction  extends,  pro- 
hibited all  contracts  or  oomtMnations  in  the  form  of  trusts  entered  into 
for  the  purpose  of  restrainmg  trade  and  commerce.  While  the  statute 
prohibits  all  combinations  in  the  form  of  trusts  or  otherwise,  the  limitation 
is  not  confined  to  that  form  alone.  All  combinations  which  are  in  restraint 
of  trade  or  commerce  are  prohibited,  whether  in  the  form  of  trusts  or  in 
any  other  form  whatever. — ^U.  S.  v.  Freight  Association,  166  U.  S.  290, 
312,  324,  326.'' 

The  court  then  proceeded  to  consider  the  second  of  the  above  questions, 
saying: 

' '  The  next  question  to  be  discussed  is  as  to  what  is  the  true  construction 
of  the  statute,  assuming  that  it  applies  to  common  carriers  by  railroad* 
What  is  the  meaning  of  the  language  as  used  in  the  statute,  that  'every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  States  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal?'  Is  it  confined  to  a  contract  or 
combinati<m  which  is  only  in  reasonable  restraint  of  trade  or  commerce,  or 
does  it  include  what  the  language  of  the  act  plainly  and  in  terms  covers, 
namely,  all  contracts  of  that  nature? 

"  It  is  now  with  much  amplification  of  argument  luged  that  the  statute, 
in  declaring  illegal  every  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce,  does  not  mean  what  the 
language  used  therein  plainly  imports,  but  that  it  only  means  to  declare 
illegal  any  such  contract  which  is  in  unreasonable  restraint  of  trade,  while 
leaving  all  others  unaffected  by  the  provisions  of  the  act;  that  the  common 
law  OMMming  of  the  term  'contract  in  restraint  of  trade,'  includes  only 
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such  contracts  as  are  in  unreasonable  restraint  of  trade,  and  when  that 
term  is  used  in  the  Federal  statute  it  is  not  intended  to  include  all  contracts 
in  restraint  of  trade,  but  only  those  which  are  in  unreasonable  restraint 
thereof. 

*^  By  the  simple  use  of  the  term  'contract  in  restraint  of  trade/  all  ocm- 
tracts  of  that  nature,  whether  valid  or  otherwise,  would  be  included,  and 
not  alone  that  kind  of  contract  which  was  iavalid  and  imenforceable  as  bcini; 
in  reasonable  restraint  of  trade.  When,  therefore,  the  body  of  an  act  pro- 
nounces as  illegal  every  'contract  or  combination  in  restraint  of  trade  or 
conunerce  among  the  several  States,  etc.,'  the  plain  and  ordinary  meaning 
of  such  language  is  not  limited  to  that  kind  of  contract  alone  which  is  in 
unreasonable  restraint  of  trade,  but  all  contracts  are  included  in  such 
language,  and  no  exception  or  limitation  can  be  added  without  placing  in 
the  act  that  which  lias  been  omitted  by  Congress. 

"  If  only  that  kind  of  contract  which  is  in  unreasonable  restraint  of  trade 
be  within  the  meaning  of  the  statute  and  declared  thereon  to  be  illegal,  it  is 
at  once  apparent  that  the  subject  of  what  is  a  reasonable  rate  is  attended 
with  great  uncertainty. 

'*  To  say,  therefore,  that  the  act  excludes  agreements  which  are  not  m 
unreasonable  restraint  of  trade,  and  which  tend  simply  to  keep  up  reason- 
able rates  of  transportation,  is  substantially  to  leave  the  question  of  un- 
reasonableness to  the  companies  themselves.  But,  assuming  that  agree- 
ments of  this  nature  are  not  void  at  conunon  law  and  that  the  various  cases 
cited  by  the  learned  courts  below  show  it,  the  answer  to  the  statement  of 
their  validity  now  is  to  be  found  in  the  terms  of>the  statute  under  consider- 
ation. 

"The  arguments  which  have  been  addressed  to  us  against  the  inclusion 
of  all  contracts  in  restraint  of  trade,  as  provided  for  by  the  language  of  the 
act,  have  been  based  upon  the  alleged  presumption  that  Congress,  not- 
withstanding the  language  of  the  act,  could  not  have  intended  to  embrace 
all  contracts,  but  only  such  contracts  as  were  in  unreasonable  restrunt  of 
trade.  Under  these  circumstances  we  are,  therefore,  asked  to  hold  that 
the  act  of  Congress  excepts  contracts  which  are  not  in  unreasonable  re- 
straint of  trade,  and  which  only  keep  rates  up  to  a  reasonable  price,  not- 
withstanding that  the  language  of  the  act  makes  no  such  exception;  in 
other  words,  we  are  asked  to  read  into  the  act  by  way  of  judicial  legislation 
an  exception  that  is  not  placed  there  by  the  lawmaking  branch  of  the 
Government,  and  this  is  to  be  done  upon  the  theory  that  the  impolicy  of 
such  legislation  is  so  clear  that  it  cannot  be  supposed  Congress  intended 
the  natural  import  of  the  language  to  be  used.  This  we  can  not  and  oug^t 
not  to  do. 

''If  the  act  ought  to  read  as  contended  for  by  defendants.  Congress  is 
the  body  to  amend  it,  and  not  this  court  by  a  process  of  judicial  legislation 
wholly  unjustifiable.  Large  numbers  do  not  agree  that  the  view  taken  by 
defendants  is  sound  or  true  in  substance,  and  Congress  may  and  very 
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probably  did  share  in  that  belief  in  passing  the  act.  The  public  policy  of 
the  Goyemment  is  to  be  found  in  its  statutes,  and  when  they  have  not 
directly  spoken,  then  in  the  decisions  of  the  courts  and  the  constant  prac- 
tice of  the  Goyemment  officials;  but  when  tiie  lawmaking  power  speaks 
upon  a  particular  subject  over  which  it  has  constitutional  power  to  legis- 
late public  policy  in  such  a  case  is  what  the  statute  enacts.  If  the  law 
prohibits  any  contract  or  combination  in  restraint  of  trade  or  commerce, 
a  contract  or  combination  made  in  violation  of  such  law  is  void,  whatever 
may  have  been  heretofore  decided  by  the  courts  to  have  been  the  public 
policy  of  the  coimtry  on  that  subject.  The  conclusion  which  we  have 
drawn  from  the  examination  above  made  into  the  question  before  us  is 
that  the  anti-trust  act  applies  to  railroads,  and  that  it  renders  iUegal  all 
agreements  which  are  in  restraint  of  trade  or  commerce,  as  we  have  above 
defined  that  expression,  and  the  question  then  arises  whether  the  agree- 
ment before  us  is  of  that  nature." 

I  have  made  these  extended  extracts  from  the  opinion  of  the  courts  in 
the  trans-Missouri  freight  case  in  order  to  show  beyond  question  that  the 
point  was  there  urged  by  counsel  that  the  Anti-Trust  act  condemned  only 
contracts,  combinations,  trusts,  and  conspiracies  that  were  in  unreason- 
able restraint  of  inter-State  commerce,  and  that  the  court  in  clear  and 
decisive  language  met  that  point.  It  adjudged  that  Ck)ngres8  had  in  un- 
equivocal words  declared  that  "every  contract,  combmation,  in  the  form 
of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  commerce  among  the 
several  States"  shall  be  illegal,  and  that  no  distinction,  so  far  as  inter-State 
commerce  was  concerned,  was  to  be  tolerated  between  restraints  of  such 
commerce  as  were  undue  or  unreasonable,  and  restraints  that  were  due  or 
reasonable.  With  full  knowledge  of  the  then  condition  of  the  country  and 
of  its  business,  Congress  determined  to  meet,  and  did  meet,  the  situation 
by  an  absolute  statutory  prohibition  of  "eveiy  contract,  combination,  in 
the  form  of  trust  or  otherwise,  in  restraint  of  trade  or  commerce."  Still 
more,  in  response  to  the  suggestion  by  able  counsel  that  Congress  intended 
only  to  strike  down  such  contracts,  combinations  and  monopolies  as  un- 
reasonably restrained  inter-State  commerce,  this  court,  in  words  too  clear 
to  be  misunderstood,  said  that  to  so  hold  was  "  to  read  into  the  act  by  way 
of  judicial  legislation,  an  exception  not  placed  there  by  the  lawmaking 
branch  of  the  Government."  "This,"  the  court  said,  "as  we  have  seen, 
we  cannot  and  ought  not  to  do." 

It  thus  appears  that  fifteen  years  ago,  when  the  purpose  of  Congress  in 
passing  the  Anti-Trust  act  was  fresh  in  the  minds  of  courts,  lawyers, 
statesmen,  and  the  general  public,  this  court  expressly  declined  to  indulge 
in  judicial  legislation  by  inserting  in  the  act  the  word  "unreasonable,"  or 
any  other  word  of  like  import. 

It  may  be  stated  here  that  the  country  at  large  accepted  this  view  of  the 
act,  and  the  Federal  courts  throughout  the  entire  country  enforced  its 
proyisiQns  acqprding  to  th^  interpretation  given  in  the  Freight  Association 
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case.  Whaiy  theiii  was  to  be  done  by  those  who  questioned  the  soundDSSB 
of  the  interpretation  placed  on  tiie  act  by  this  oourt  in  that  case?  As  the 
court  had  decided  that  to  insert  the  word  " unreasonable"  in  the  aet  would 
be  ''judicial  lepBlation''  oif  its  part>  which  course  it  could  not  and  would 
not  pursue,  the  only  alternative  left  to  those  who  opposed  the  deoision  in 
that  case  was  to  induce  Congress  to  so  amend  the  act  as  to  reoogniae  the 
right  to  restrain  int«*-8tate  conuneroe  to  a  reasonable  extent. 

The  public  press,  magai^es,  and  law  journals,  the  debates  in  CoDgresi, 
tiie  speeches  and  addresses  by  public  men  and  jurists  all  contain  abundant 
evidence  oi  the  general  understanding  that  the  meaning,  extent,  and  aoope 
of  the  Anti-Trust  act  had  been  judicially  determined  by  this  courts  and 
that  the  only  question  remaining  open  for  discussion  was  the  wisdom  of 
the  policy  declared  by  the  actr— a  matter  that  was  exclusively  within  the 
cognisance  of  Congress. 

But  at  every  session  of  Congress  since  tiie  decision  of  1896,  the  lawmak- 
ing branch  of  the  Govemm«it,  with  full  knowledge  61  that  decision,  has 
refused  to  change  the  policy  it  had  declared  or  to  so  amend  the  act  of  1890 
as  to  except  from  its  operati<xi  contracts,  combinations,  and  trusts  that 
did  not  unreasonably  restrain  inter-State  conmierce. 

But  those  who  were  in  ccmibinationB  that  were  illegal  did  not  deqiair. 
They  at  once  set  up  the  baselcBS  cUiim  that  the  decision  of  1896  disturbed 
l^e  "business  interests  of  the  country,''  and  let  it  be  known  that  they 
would  never  be  content  until  the  rule  was  established  that  would  pomit 
inter-State  commerce  to  be  subjected  to  reasonable  restraints.  Finally, 
an  opportunity  came  again  to  raise  the  same  question  which  this  court 
had,  upon  full  consideration,  determined  in  1896.  I  now  allude  to  the  case 
of  United  States  «.  Joint  Traffic  Association,  (171  U.  8.  £05)  decided  in 
1898. 

What  was  that  case?  It  was  a  suit  by  the  United  States  against  more 
than  thirty  railroad  cmnpanies,  to  have  the  court  declare  illegal,  under 
the  Anti-Trust  act,  a  certain  agreement  between  these  companies.  The 
relief  asked  was  denied  in  the  subordinate  Federal  courts,  and  the  Govern- 
ment brought  the  case  here. 

It  is  important  to  state  the  points  urged  in  that  case  by  the  defendant 
companies  charged  with  violating  the  Anti-Trust  act  and  to  show  that 
the  court  promptly  met  ^em.  To  Uiat  end  I  make  a  copious  extnct 
from  the  opinion  in  the  Joint  Traffic  case.  Among  other  things,  the 
court  said: 

''  Upon  comparing  that  agreement  (the  (me  in  the  Joint  Thiffic  case,  then 
under  consideration  171  U.  S.  605),  with  the  one  set  forth  in  the  case  of 
the  United  States  v.  Trans-Mimouri  Freight  Association  (166  U.  S.  200), 
the  great  similarity  between  them  suggests  that  a  similar  result  should  be 
reached  in  the  two  cases.  (Page  558.)  Learned  counsel  in  the  Joint 
Traffic  case  urged  a  reconsideration  of  the  question  decided  in  the  Trans- 
Missouri  case,  contending  that  'the  decision  in  that  case  (the  Tnuh 
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Missouri  freight  case)  is  quite  plainly  erroneous,  and  the  consequences  of 
such  error  are  far  reaching  and  disastrous,  and  clearly  at  war  with  justice 
and  sound  policy,  and  the  construction  placed  upon  the  Anti-Trust  statute 
has  been  received  by  the  public  with  surprise  and  alarm.'  They  suggested 
that  the  point  made  in  the  Joint  Traffic  case  as  to  the  meaning  and  scope 
of  the  act  might  have  done,  but  was  not  made,  in  the  previous  case.  The 
court  said  (171  U.  S.  559)  that  'the  report  of  the  Trans-Missouri  case 
clearly  shows  not  only  that  the  point  now  taken  was  there  urged  upon  the 
attention  of  the  court,  but  it  was  then  intentionally  and  necessarily  de- 
cided/ 

The  question  whether  the  court  should  again  consider  the  point  decided 
in  the  trans-Missouri  case  was  disposed  of  in  the  most  decisive  language, 
as  follows: 

^'Finally,  we  are  asked  to  reconsider  the  question  decided  in  the  trans- 
Missouri  case  and  to  retrace  the  steps  taken  therein,  because  of  the  plain 
error  contained  in  that  decision  and  the  widespread  alarm  with  which  it 
was  regarded  and  the  serious  consequences  which  have  resulted,  or  may 
soon  result,  from  the  law  as  interpreted  in  that  case*  It  is  proper  to  re- 
mark that  an  application  for  a  reconsideration  of  a  question  but  lately 
decided  by  this  court  is  usually  based  upon  a  statement  that  some  of  the 
arguments  employed  on  the  original  hearing  of  the  question  have  been 
overlooked  or  misimderstood,  or  that  some  controlling  authority  has  been 
either  misapplied  by  the  court  or  passed  over  without  discussion  or  notice. 
While  this  is  not  strictly  an  application  for  a  rehearing  in  the  same  case, 
yet  in  substance  it  is  the  same  thing. 

''The  court  is  asked  to  reconsider  a  question,  but  just  decided  after  a 
careful  investigation  of  the  matter  involved.  There  have  heretofore  been 
in  efifect  two  arguments  of  precisely  the  same  questions  now  before  the 
court,  and  the  same  arguments  were  addressed  to  us  on  both  those  occa- 
sions. The  report  of  the  trans-Missouri  case  shows  a  dissenting  opinion 
delivered  in  that  case,  and  that  the  opinion  was  concurred  in  by  three  other 
members  of  the  court.  That  opinion,  it  will  be  seen,  gives  with  great  force 
and  ability  the  arguments  against  the  decision  which  was  finally  arrived 
at  by  the  court.  It  was  after  a  full  discussion  of  the  questions  involved, 
and  with  the  knowledge  of  the  views  entertained  by  the  minority,  as  ex- 
pressed in  the  dissenting  opinion,  that  the  majority  of  the  court  came  to 
the  conclusion  it  did. 

"  Soon  after  the  decision  a  petition  for  a  rehearing  of  the  case  was  made, 
supported  by  a  printed  argument  in  its  favor,  and  pressed  with  an  earnest- 
ness and  vigor  and  at  a  length  which  were  certainly  conunensurate  with 
the  importance  of  the  case.  This  court,  with  care  and  deliberation  and 
also  with  a  full  appreciation  of  their  importance,  again  considered  the 
questions  involved  in  its  former  decision.  A  majority  of  the  court  once 
more  arrived  at  the  conclusion  it  had  first  announced,  and  accordingly  it 
denied  the  application. 
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"  And  now  for  the  third  time  the  same  arguments  are  employed  and  the 
court  is  again  asked  to  recant  its  former  opinion  and  to  decide  the 
question  in  direct  opposition  to  the  conclusicm  arrived  at  in  the 
Missouri  case.  The  learned  counsel,  while  making  the  application, 
frankly  confess  that  the  argument  in  opposition  to  the  decision  in  the  case 
above  named  has  been  so  fully,  also  clearly  and  so  forcibly  presented  in  the 
dissenting  opinion  of  Mr.  Justice  White  'in  the  freight  case/  that  it  is 
hardly  possible  to  add  to  it,  nor  is  it  necessary  to  repeat  it. 

' '  The  fact  that  there  was  so  close  a  division  of  opinion  in  this  court  when 
the  matter  was  first  imder  advisement,  together  with  the  different  views 
taken  by  some  of  the  Judges  of  the  lower  courts,  led  us  to  the  most  careful 
and  scrutinizing  examination  of  the  arguments  advanced  by  both  aides, 
and  it  was  after  such  an  examination  that  the  majority  of  the  court  came 
to  the  conclusion  it  did.  It  is  not  now  alleged  that  the  court  on  the  fbrm^ 
occasion  overlooked  any  argument  for  the  respondents  or  misapplied  any 
controlling  authority.  It  is  simply  insisted  that  the  court,  notwithstanding 
the  arguments  for  an  opposite  view,  arrived  at  an  erroneous  result  ndiieh, 
for  reasons  already  stated,  ought  to  be  reconsidered  and  reversed.  As  we 
have  twice  already  deliberately  and  earnestly  considered  the  same  argu- 
ments which  are  now  for  a  third  time  pressed  upon  our  attention,  it  oouki 
hardly  be  expected  that  our  opinion  should  now  change  from  that  already 
expressed." 

These  utterances,  taken  in  connection  with  what  was  previously  said 
in  the  Trans^Missouri  freight  case,  show  too  clearly  and  affirmativdy  to 
admit  of  doubt  that  this  court,  many  years  ago,  upon  the  fullest  considera- 
tion, interpreted  the  Anti-Trust  act  as  prohibiting  and  making  illegal  not 
only  every  contract  or  combination,  in  whatever  form,  which  was  in  re- 
straint of  inter-State  commerce,  without  regard  to  its  reasonableness  or 
unreasonableness,  but  all  mon<^lies  or  attempt  to  monq)oliae  ''any 
part"  of  such  trade  or  commerce. 

Let  me  refer  to  a  few  other  cases:  In  Bement  versus  National  Harrow 
Company,  186  U.  S.  70, 92,  the  court  said: ''  It  is  true  that  it  has  been  held 
by  this  court  that  the  act  (Anti-Trust  act)  included  any  restraint  of  caob- 
merce  whether  reasonable  or  unreasonable" — citing  United  States  versus 
Trans-Missouri  Freight  Association,  166  U.  S.  290;  United  States  versus 
JoiQt  Traffic  Association,  171  U.  S.  505;  Addyston  Pipe  and  Steel  Ccnn- 
pany  versus  United  States,  175  U.  S.  211.  In  Montague  versus  Lowiy^ 
193  U.  S.  38,  46,  which  involved  the  validity,  under  the  Anti-Trust  act, 
of  a  certain  association  formed  for  the  sale  of  tiles,  mantels,  and  gEates^ 
the  court,  referring  to  the  contention  that  the  sale  of  tiles  in  San  Franeiseo 
was  80  small  "as  to  be  a  negligible  quantity,"  held  that  the  association 
was  nevertheless  a  "combination  in  restraint  of  interstate  trade  or  cosBf 
mcrce  in  violation  of  the  Anti-Trust  act."  In  Loewe  versus  LawIgt,  206 
U.  S.  274,  297,  all  the  members  of  this  court  concurred  in  saying  tiiat  the 
Trans-Missouri,  Joint  Traffic,  and  Northern  Securities  cases,  "hold  in 
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effect  that  the  anti-trust  law  has  a  broader  application  than  the  prohibi- 
tion of  restraints  of  trade  unlawful  at  common  law." 

In  Shawnee  Compress  Company  versus  Anderson,  (1907,)  209  U.  S.  423, 
432,  ail  the  members  of  the  court  again  concurred  in  declaring  that  "  It 
has  been  decided  that  not  only  unreasonable,  but  ail  direct  restraints  of 
trade  are  prohibited,  the  law  being  thereby  distinguished  from  the  com- 
mon law/'  In  Chesapeake  and  Ohio  Fuel  Company  versus  United  States, 
(1902,)  115  Fed.  Rep.  610,  619,  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit,  after  referring  to  the  right  of  Congress  to  regulate  inter-State 
commerce,  thus  interpreted  the  prior  decisions  of  this  court  in  the  Tran&- 
Missouri,  the  Joint  Traffic,  and  the  Addyston  Pipe  and  Steel  cases: 

"In  the  exercise  of  this  right  Congress  has  seen  fit  to  prohibit  all  con- 
tracts in  restraint  of  trade.  It  has  not  left  to  the  courts  the  consideration 
of  the  question  whether  such  restraint  is  reasonable  or  unreasonable  or 
whether  the  contract  would  have  been  illegal  at  conunon  law  or  not.  The 
act  leaves  for  consideration  by  judicial  authority  no  question  of  this  char- 
acter, but  all  contracts  and  combinations  are  declared  illegal  if  in  restraint 
of  trade  or  commerce  among  the  States." 

As  far  back  as  Robbins  versus  Shelby  Taxing  District,  (120  U.  S.  489, 
497,)  it  was  held  that  certain  local  regulations,  subjecting  drunmiers  en- 
gaged in  both  inter-State  and  domestic  trade,  could  not  be  sustained  by 
reason  of  the  fact  that  no  discrimination  was  made  among  citizens  of  the 
different  States.  The  court  observed  that  this  did  not  meet  the  difficulty, 
for  the  reason  that "  inter-State  conmierce  cannot  be  taxed  at  ail.''  Under 
this  view  Congress  no  doubt  acted,  when  by  the  Anti-Trust  act  it  forbade 
any  restraint  whatever  upon  inter-State  commerce.  It  manifestly  pro- 
ceeded upon  the  theory  that  inter-State  commerce  could  not  be  restrained 
at  all  by  combinations,  trusts,  or  monopolies,  but  must  be  allowed  to  flow 
in  its  accustomed  channels,  wholly  unvexed  and  unobstructed  by  anything 
that  would  restrain  its  ordinary  movement.  (See  also  Minnesota  versus 
Barber,  136  U.  S.  313, 326;  Brimmer  versus  Rebman,  138  U.  S.  78, 82,  83.) 

In  the  opinion  delivered  on  behalf  of  the  minority  in  the  Northern  Se- 
curities case,  (193  U.  S.,)  our  present  Chief  Justice  referred  to  the  conten- 
tions made  by  the  defendants  in  the  Freight  Association  case,  one  of  which 
was  that  the  agreement  there  involved  did  not  unreasonably  restrain  inter- 
State  conunerce,  and  said:  "Both  these  contentions  were  decided  against 
the  association,  the  court  holding  that  the  Anti-Trust  act  did  embrace 
inter-State  carriage  by  railroad  corporations,  and  as  that  act  prohibited 
any  conjbract  in  restraint  of  inter-State  commerce,  it  hence  embraced  all 
contracts  of  that  character,  whether  they  were  reasonable  or  unreason- 
able." 

One  of  the  Justices  who  dissented  in  the  Northern  Securities  case  in  a 
separate  opinion  concurred  in  by  the  minority  thus  referred  to  the  Trans- 
Missouri  Freight  and  Joint  Traffic  cases:  '^For  it  cannot  be  too  carefully 
remembered  that  that  clause  applies  to  'every'  contract  of  the  forbidden 
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kind — a  consideration  which  was  the  turning  point  of  the  Trans-Mlsaouri 
Freight  Association  case.  Size  has  nothing  to  do  with  the  matter.  A 
monopoly  of  'any  part'  of  commerce  among  the  States  is  unlawful." 

In  this  connection  it  may  be  well  to  refer  to  the  adverse  report  made  in 
1909,  by  Senator  Nelson,  on  behalf  of  the  Senate  Judiciary  Committee,  in 
reference  to  a  certain  bill  offered  in  the  Senate  and  which  proposed  to 
amend  the  Anti-Trust  act  in  various  particulars.  That  report  contains  a 
full,  careful,  and  able  analysis  of  judicial  decisions  relating  to  oombinaUocs 
and  monopolies  in  restraint  of  trade  and  conmierce.  Among  other  things 
said  in  it,  which  bear  on  the  question  involved  in  the  present  case,  are 
these: 

"The  Anti-Trust  act  makes  it  a  criminal  offence  to  violate  the  law,  and 
provides  a  punishment  both  by  fine  and  imprisonment.  To  inject  into  the 
act  the  question  of  whether  an  agreement  or  combination  is  reasonable 
or  unreasonable  would  render  the  act  as  a  criminal  or  penal  statute  indefi- 
nite and  imcertain,  and  hence,  to  that  extent,  utterly  nugatory  and  void 
and  would  practically  amount  to  a  repeal  of  that  part  of  the  act. 

"And  while  the  same  technical  objection  does  not  apply  to  civil  prosecu- 
tions, the  injection  of  the  rule  of  reasonableness  or  unreasonableness  would 
lead  to  the  greatest  variableness  and  imcertainty  in  the  enforcement  of  the 
law.  The  defence  of  reasonable  restraint  would  be  made  in  every  case,  and 
there  would  be  as  many  different  rules  of  reasonableness  as  cases,  courts, 
and  juries.  What  one  court  or  jury  might  deem  unreasonable  another 
court  or  jury  might  deem  reasonable.  A  court  or  jury  in  Ohio  might  find 
a  given  agreement  or  combination  reasonable,  while  a  court  and  jury  in 
Wisconsin  might  find  the  same  agreement  and  combination  unreasonable. 

"In  the  case  of  the  People  v,  Sheldon,  (139  N.  Y.  264,)  Chief  Justice 
Andrews  remarks:  'If  agreements  and  combinations  to  prevent  competi- 
tion in  prices  are  or  may  be  hurtful  to  trade,  the  only  sure  remedy  is  to 
prohibit  all  agreements  of  that  character.  If  the  validity  of  such  an  agree- 
ment was  made  to  depend  upon  actual  proof  of  public  prejudice  or  injury, 
it  would  be  very  difficult  in  any  case  to  establish  the  invalidity,  although 
the  moral  evidence  might  be  very  convincing.' 

"To  amend  the  Anti-Trust  act  as  suggested  by  this  bill  would  be  to  en- 
tirely emasculate  it,  and  for  all  practical  purposes  render  it  nugatory  as  a 
remedial  statute,  criminal  prosecutions  would  not  lie,  and  civil  remedies 
would  labor  under  the  greatest  doubt  and  uncertainty. 

"The  act  as  it  exists  is  clear,  comprehensive,  certain,  and  highly  reme- 
dial. It  practically  covers  the  field  of  Federal  jurisdiction,  and  is  in  every 
respect  a  model  law.  To  destroy  or  undermine  it  at  the  present  juncture, 
when  combinations  are  on  the  increase,  and  appear  to  be  as  oblivious  as 
ever  of  the  rights  of  the  public,  would  be  a  calamity." 

The  result  was  the  indefinite  postponement  by  the  Senate  of  any  further 
consideration  of  the  proposed  amendments  of  the  Anti-Trust  act. 

After  what  this  court  has  adjudged,  upon  full  consideration,  as  to  the 


Trust  Prosecutions,  Decisions  and  Decrees        319 

meaning  and  scope  of  the  Anti-Trust  act,  and  in  view  of  the  usages  of 
this  court  when  attorneys  for  litigants  have  attempted  to  reopen  questions 
that  have  been  deliberately  decided,  I  confess  to  no  little  surprise  as  to 
what  has  occurred  in  the  present  case.  The  court  says  that  the  previous 
cases  above  cited  ^'cannot  by  any  possible  conception  be  treated  as  au- 
thoritative without  the  certitude  that  reason  was  resorted  to  for  the  pur- 
pose of  deciding  them,"  and  its  opinion  is  full  of  intimations  that  this 
court  proceeded  in  those  cases,  so  far  as  the  present  question  is  concerned, 
without  being  guided  by  the  "rule  of  reason"  or  "the  light  of  reason."  It 
is  more  than  once  intimated,  if  not  suggested,  that  if  the  Anti-Trust  act 
is  to  be  construed  as  prohibiting  every  contract  or  combination  of  whatever 
nature,  which  is  in  fact  in  restraint  of  commerce,  regardless  of  the  reason- 
ableness or  unreasonableness  of  such  restraint,  that  fact  would  show  that 
the  court  had  not  proceeded,  in  its  decision,  according  to  "the  light  of 
reason,"  but  had  disregarded  the  "rule  of  reason." 

If  the  court,  in  those  cases,  was  wrong  in  its  construction  of  the  act,  it 
is  certain  that  it  fully  apprehended  the  views  advanced  by  learned  counsel 
in  previous  cases  and  pronounced  them  to  be  untenable.  The  published 
reports  place  this  beyond  all  question.  The  opinion  of  the  court  was 
delivered  by  a  Justice  of  wide  experience  as  a  judicial  officer,  and  the  court 
had  before  it  the  Attorney  General  of  the  United  States  and  lawyers  who 
were  recognized,  on  all  sides,  as  great  leaders  in  their  profession.  The 
same  eminent  jurist  who  delivered  the  opinion  in  the  Trans-Missouri  case 
delivered  the  opinion  in  the  Joint  Traffic  case,  while  the  association  in  the 
latter  case  was  represented  by  lawyers  whose  ability  was  imiversally 
recognized.  Is  it  to  be  supposed  that  any  point  escaped  notice  in  those 
cases  when  we  think  of  the  sagacity  of  the  Justice  who  expressed  the  views 
of  the  court,  or  of  the  ability  of  the  profound  and  astute  lawyers,  who 
sought  such  an  interpretation  of  the  act  as  would  compel  the  court  to 
insert  words  in  the  statute  which  Congress  had  not  put  there,  and  the 
insertion  of  which  words  would  amount  to  "judicial  legislation  "? 

Now  this  court  is  asked  to  do  that  which  it  has  distinctly  declared  it 
could  not  and  would  not  do,  and  has  now  done  what  it  then  said  it  could 
constitutionally  do.  It  has  by  mere  interpretation  modified  the  acts  of 
Congress  and  deprived  it  of  practical  value  as  a  defensive  measure  against 
the  evils  to  be  remedied.  On  reading  the  opinion  just  delivered,  the  first 
inquiry  will  be  that,  as  the  court  is  unanimous  in  holding  that  the  practical 
things  done  by  the  Standard  Oil  Company  and  its  subsidiary  companies 
in  this  case  were  illegal  under  the  Anti-Trust  act,  whether  those  things 
were  in  reasonable  or  unreasonable  restraint  of  Inter-State  commerce, 
why  was  it  necessary  to  make  an  elaborate  argument,  as  is  done  in  the 
opinion,  to  show  that  according  to  the  "  rule  of  reason  "  the  act  as  passed 
by  Congress  should  be  interpreted  as  if  it  contained  the  word  "unreason- 
able "  or  the  word  "undue."  The  only  answer  which  in  frankness  can  be 
given  to  this  question  is  that  the  court  intends  to  decide  that  its  deliberate 
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and  harassing  litigation,  the  injurious  effects  of  which  will  be  felt  for  many 
years  to  come.  When  Congress  prohibited  every  contract,  combination, 
or  monopoly  in  restraint  of  commerce  it  prescribed  a  simple,  definite  rule 
that  all  could  imderstand  and  could  be  easily  applied  by  every  one  wishing 
to  obey  the  law  and  not  to  conduct  their  business  in  violation  of  law.  But 
now,  it  is  to  be  feared,  we  are  to  have,  in  cases  without  number,  the  con- 
stantly recurring  inquiry — difficult  to  solve  by  proof — ^whether  the  par- 
ticular contract,  combination,  or  trust  involved  in  each  case  is  or  is  not  an 
"  unreasonable  "  or  "  undue  "  restraint  of  trade.  Congress,  in  effect,  said 
that  there  should  be  no  restraint  of  trade  in  any  form,  and  this  court 
solemnly  adjudged  many  years  ago  that  Congress  meant  what  it  thus  said 
in  clear  and  explicit  words,  and  that  it  could  not  add  to  the  words  of  the 
act.  But  those  who  condemn  the  action  of  Congress  are  now,  in  effect, 
informed  that  the  courts  wiU  allow  such  restraints  of  inter-State  conunerce 
as  are  shown  not  to  be  unreasonable  or  imdue. 

It  remains  for  me  to  refer,  more  fully  than  I  have  heretofore  done,  to 
another,  and,  in  my  judgment — ^if  we  look  to  the  future — ^the  most  import- 
ant aspect  of  this  case.  That  aspect  concerns  the  usurpation  by  the  judicial 
branch  of  the  Government  of  the  functions  of  the  legislative  department. 
The  illustrious  men  who  laid  the  foundations  of  our  institutions  deemed  no 
part  of  the  National  Constitution  of  more  consequence  or  more  essential 
to  the  permanency  of  our  form  of  government  than  the  provisions 
under  which  were  distributed  the  powers  of  government  among  three 
separate,  equal,  and  co-ordinate  departments — ^legislative,  executive,  and 
judicial. 

This  was  at  that  time  a  new  featiu*e  of  Governmental  regulation  among 
the  nations  of  the  earth,  and  it  is  deemed  by  the  people  of  every  section 
of  our  country  as  most  vital  in  the  workings  of  a  representative  republic, 
whose  Constitution  was  ordained  and  established  in  order  to  accomplish 
the  objects  stated  in  its  preamble,  by  the  means,  but  only  by  the  means, 
provided  either  expressly  or  by  necessary  implication,  by  the  instrument 
itself.  No  department  of  that  Government  can  constitutionally  exercise 
the  powers  committed  strictly  to  another  and  separate  department. 

I  said  at  the  outset  that  the  action  of  the  court  in  this  case  might  well 
alarm  thoughtful  men  who  revered  the  Constitution.  I  meant  by  this 
that  many  things  are  initiated  and  said  in  the  court's  opinion  which  will 
not  be  regarded  otherwise  than  as  sanctioning  an  invasion  by  the  judiciary 
of  the  constitutional  domain  of  Congress — an  attempt  by  interpretation 
to  soften  or  modify  what  some  regard  as  a  harsh  public  policy.  This  court, 
let  me  repeat,  solemnly  adjudged  many  years  ago  that  it  could  not,  except 
by  ''judicial  legislation,"  read  words  into  the  Anti-Trust  act  not  put  there 
by  Congress,  and  which,  bemg  inserted,  give  it  a  meaning  which  the  words 
of  the  act  as  passed,  if  properly  interpreted,  would  not  justify.  The  court 
has  decided  that  it  could  not  thus  change  a  public  policy  formulated  and 
declared  by  Congress,  that  Congress  has  paramount  authority  to  regulate 
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meniiing  and  aoopecf  the  Safety  Ap^iance  act,  bo  lar  as  it  rdates  to  avto- 
matic  couplers  on  tFains  moving  inter-State  traffic,  as  open  to  further  dis- 
cuasian  here.  If  the  court  was  wrong  in  the  Taylor  case  the  way  is  ojp&i 
for  sudi  an  amendment  of  the  statute  as  Ck>ngre8B  may  in  its  discretioin 
deem  proper.  This  court  ou^t  not  now  disturb  what  has  been  eo  widely 
acoqyted  and  acted  upon  by  the  courts  as  having  been  decided  m  that 
case.  A  contrary  course  would  cause  mfinite  uncertainty,  if  not  mischief , 
in  the  administration  of  the  law  in  the  Federal  courts.  To  avoid  mis* 
af^rehension  it  is  ai^xropriate  to  say  that  we  are  not  to  be  und^stood  aos 
questioning  the  soundness  of  the  interpretation  hoetof ore  placed  by  this 
court  upon  the  Safety  Appliance  act.  We  only  mean  to  say  that  until 
Congress  by  an  amendment  of  the  statute  changes  the  rule  announced  in 
the  Taylor  case  this  court  will  adhere  to  and  api^y  that  rule.— O.,  B.  &  Q* 
Saflway  Company  v.  United  States.  220." 

When  counsel  in  the  present  case  insisted  upon  a  reveisal  of  the  former 
mlines  of  this  court  and  a^^ed  such  an  interpretation  ci  the  Anti-Trust 
act  as  would  allow  reasonable  restraints  of  inter-State  commerce,  this  court 
in  deference  to  established  practice,  should,  I  submit,  have  said  to  them: 

"  "Hiat  question,  according  to  our  practice,  is  not  open  for  further  dis- 
cussion here."    This  court  long  ago  deliberately  hdd: 

"  1.  The  act  interpreting  its  words  in  their  ordinary  acceptation,  pro- 
hibits all  restraints  of  inter-State  commerce  by  combinations,  in  whatever 
IcNin  and  whether  reasonable  or  unreasonable. 

"  2.  The  question  relates  to  matters  of  public  policy  in  reference  to  com- 
merce among  the  States  and  with  foreign  nations,  and  Congress  alone 
can  deal  with  the  subject. 

"  3.  This  court  would  encroach  upon  the  authority  of  Congress  if,  under 
the  guise  of  construction,  it  should  assume  to  determine  a  matter  of  public 
policy. 

"  4.  The  parties  must  go  to  Congress  and  obtain  an  amendment  of  the 
Anti-Trust  act  if  they  think  this  court  was  wrong  in  its  former  decisions. 

''  5.  This  court  cannot  and  will  not  judicially  legislate,  smce  its  function 
is  to  declare  the  law,  while  it  bdongs  to  the  legislative  department  to  make 
the  law." 

Such  a  course,  I  am  sure,  would  not  have  offended  the  "  rule  of  reason." 
But  my  brethren,  in  thdr  wisdom,  have  deemed  it  best  to  pursue  a  dif- 
ferent course.  They  have  now  said  to  those  who  condemn  our  former  deci- 
sions and  who  object  to  all  legislative  prohilHtions  of  contracts,  combina- 
tions,  and  trusts  in  restraint  of  inter-State  Commerce:  *'  You  may  now 
restrain  such  commerce,  provided  you  are  reasonable  about  it;  only,  take 
care  that  the  restraint  is  not  undue." 

The  disposition  of  the  case  under  consideration,  iM^oording  to  tiie  views 

of  the  defendants,  will,  so  it  is  churned,  quiet  and  give  rest  to  ''the  business 

oi  the  country."   On  the  contrary,  I  have  a  strong  conviction  that  it  will 

throw  the  business  of  the  country  into  confusion  and  invite  widely  ext^ided 

21 
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by  means  of  ownerahip  of  aaid  stock  or  otherwise;  third,  that  specific  relief 
by  injunction  be  awarded  against  further  violation  of  the  statute  by  any  of 
the  acts  specifically  complained  of  in  the4)ill.  There  was  also  a  prajrer  for 
general  relief. 

Of  the  numerous  defendants  named  in  the  bill,  the  Waters-Pierce  Oil 
Company  was  the  only  resident  of  the  district  in  which  the  suit  was  com- 
menced and  the  only  defendant  served  with  process  therein.  Contem- 
poraneous with  the  filing  of  the  bill  the  court  made  an  order,  under  Sec- 
tion 5  of  the  Anti-Trust  act,  for  the  service  of  process  upon  all  the  other 
defendants,  wherever  they  could  be  found.  Thereafter  the  various  defend- 
ants unsuccessfully  moved  to  vacate  the  order  for  service  on  non-reaident 
defendants  or  filed  pleas  to  the  jurisdiction.  Joint  exceptions  were  likewise 
imsuccessfully  filed,  on  the  ground  of  impertinence,  to  many  of  the  aver- 
ments of  the  bill  of  complaint,  particularly  those  which  related  to  acts  al- 
leged to  have  been  done  by  the  combinatiA  prior  to  the  passage  of  the 
Anti-Trust  act  and  prior  to  the  year  1899. 

Certain  of  the  defendants  filed  separate  answers,  and  a  joint  answer  was 
filed  on  behalf  of  the  Standard  Oil  Company  of  New  Jersey  and  numerous 
of  the  other  defendants.  The  scope  of  the  answers  will  be  adequatdy  in- 
dicated by  quoting  a  sununary  on  the  subject  made  in  the  brief  for  the 
appellants: 

It  is  sufficient  to  say  that,  while  admitting  many  of  the  alleged  acquisi- 
tions of  property,  the  formation  of  the  so-called  trust  of  1882,  its  dissolu- 
tion in  1892,  and  the  acquisition  by  the  Standard  Oil  Company  of  New 
Jersey  of  the  stocks  of  the  various  corporations  in  1899,  they  deny  ail  the 
allegations  respecting  combinations  or  conspiracies  to  restrain  or  monop- 
olize the  oil  trade;  and  particularly  that  the  so-called  trust  of  1882,  or  the 
acquisition  of  the  shares  of  the  defendant  companies  by  the  Standard  Oil 
Company  of  New  Jersey  in  1899,  was  a  combination  of  independent  or 
competing  concerns  or  corporations.  The  averments  of  the  petition  re- 
specting the  means  adopted  to  monopolize  the  oil  trade  are  traversed  either 
by  a  denial  of  the  acts  alleged  or  of  their  purpose,  intent,  or  effect. 

On  June  24,  1907,  the  cause  being  at  issue,  a  special  examiner  was  ap- 
pointed to  take  the  evidence,  and  his  report  was  filed  March  22,  1909;  H 
was  heard  on  April  5  to  10, 1909,  under  the  expediting  act  of  Feb.  11, 1903» 
before  a  Circuit  Court  consisting  of  four  Judges. 

The  court  decided  in  favor  of  the  United  States.  In  the  opinion  ddiv- 
ered  all  the  multitude  of  acts  of  wrong  doing  charged  in  the  bill  were  put 
aside,  in  so  far  as  they  were  alleged  to  have  been  conunitted  prior  to  the 
passage  of  the  Anti-Trust  act,  "except  as  evidence  of  their  (the  drfend- 
ants)  purpose  of  their  continuing  conduct  and  of  its  effect."  (173  Fed. 
Rep.  177.) 

By  the  decree  which  was  entered  it  was  adjudged  that  the  combining  of 
the  stocks  of  various  companies  in  the  hands  of  the  Standard  Oil  Company 
of  New  Jersey  in  1899  constituted  a  combination  in  restraint  of  trade  and 
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also  an  attempt  to  monopolize  and  monopolization  under  Section  2  of  the 
Anti-Trust  act.  The  decree  was  against  seven  individual  defendants,  the 
Standard  Oil  Company  of  New  Jersey,  thirty-six  domestic  companies,  and 
one  foreign  company,  which  the  Standard  Oil  Company  of  New  Jersey 
controls  by  stock  ownership,  these  thirty-eight  corporate  defendants  being 
held  to  be  parties  to  the  combination  found  to  exist. 

Counsel  for  appellant  says:  ''Of  the  thirty-eight  corporate  defendants 
named  m  Section  2  of  the  decree  and  as  to  which  the  judgment  of  the  court 
applies,  four  have  not  appealed,  to  wit:  Corsicana  Refining  Company, 
Manhattan  Oil  Company,  Security  Oil  Company,  Waters-Pierce  Oil  Com- 
pany, and  one,  the  Standard  Oil  Company  of  Iowa,  has  been  liquidated 
and  no  longer  exists.'^ 

The  bin  was  dismissed  as  to  all  other  corporate  defendants,  thirty-three 
in  number,  it  being  adjudged  by  Section  3  of  the  decree  that  they  "have 
not  been  proved  to  be  engaged  in  the  operation  or  carrying  out  of  the  com- 
bination." Of  the  dismissed  defendants  sixteen  were  natural  gas  com- 
panies and  ten  were  companies  which  were  liquidated  and  ceased  to  exist 
before  the  filing  of  the  petition.  The  other  dismissed  defendants,  seven  in 
number,  were:  Florence  Oil  Refining  Company,  United  Oil  Company, 
Tidewater  Oil  Company,  Tidewater  Pipe  Company,  (Limited,)  Piatt  & 
Washburn  Refining  Company,  Franklin  Pipe  Company,  and  Pennsylvania 
Oil  Company. 

The  Standard  Oil  Company  of  New  Jersey  was  enjoined  from  voting  the 
stocks  or  exerting  any  control  over  the  said  thirty-seven  subsidiary  com- 
panies and  the  subsidiary  companies  were  enjoined  from  paying  any  divi- 
dends as  to  the  Standard  Company  or  permitting  it  to  exercise  any  con- 
trol over  them  by  virtue  of  the  stock  ownership  or  power  acquired  by 
means  of  the  combination;  the  individuals  and  corporations  were  also  en- 
joined from  entering  into  or  carrying  into  effect  any  like  combination 
which  would  evade  the  decree.  Further,  the  individual  defendants,  the 
Standard  Company,  and  the  thirty-seven  subsidiary  corporations  were 
enjoined  from  engaging  or  continuing  in  inter-State  commerce  in  petro- 
leiun  or  its  products  diu-ing  the  continuance  of  the  illegal  combination. 

At  the  outset  a  question  of  jurisdiction  requires  consideration,  and  we 
shall  also,  as  a  preliminary,  dispose  of  another  question,  to  the  end  that 
our  attention  may  be  completely  concentrated  upon  the  merits  of  contro- 
versy when  we  come  to  consider  them. 

First — ^We  are  of  the  opinion  that  in  consequence  of  the  pres^ice  within 
the  district  of  the  Waters-Pierce  Oil  Company,  the  court,  under  the  au- 
thority of  Section  5  of  the  anti-trust  act,  rightly  took  jurisdiction  over  the 
cause  and  properly  ordered  notice  to  be  served  upon  the  non-resident  de- 
fendants. 

Second—The  overruling  of  the  exceptions  taken  to  so  much  of  the  bill 
as  counted  upon  facts  occurring  prior  to  the  passage  of  the  anti-trust  act — 
whatever  may  be  the  view  as  an  original  question  of  the  duty  to  restrict 
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the  oontrov«!qr  to  a  much  narrower  area  than  that  propounded  by  the 
bill — ^we  think  by  no  possibility  in  the  present  stage  of  the  case  can  the 
action  of  the  court  be  treated  as  prejudicial  errOT  justifying  revosal.  We 
say  this  because  the  court,  as  we  shall  do,  gave  no  weight  to  the  testimony 
adduced  uniier  the  averments  complained  of  except  in  so  far  as  it  tended 
to  throw  light  upon  the  acts  done  after  the  passage  of  the  anti-trust  act 
and  the  results  of  which  it  was  charged  were  being  participated  in  and  en- 
joyed by  the  alleged  combination  at  the  time  of  the  filing  of  the  bilL 

We  are  thus  brought  face  to  face  with  the  merits  of  the  oontroveny. 

Both  as  to  the  law  and  as  to  facts  the  opposing  contritions  pressed  in  the 
argument  are  numerous,  and  in  all  their  aspects  are  so  irreconcilable  that 
it  is  difficult  to  reduce  them  to  some  fundamental  generalixatiim,  which 
by  being  disposed  of  would  decide  them  all.  For  instance,  as  to  the  law. 
While  both  sides  agree  that  the  determination  of  the  controversy  rests 
upon  the  correct  construction  and  application  of  the  first  and  second  sec- 
tions of  the  anti-trust  act,  yet  the  views  as  to  the  meaning  of  the  act  are 
as  wide  apart  as  the  poles,  since  there  is  no  real  point  of  agreement  cm  any 
view  of  the  act.  And  this  also  is  the  case  as  to  the  scope  and  effect  of 
authorities  relied  upon,  even  although  in  some  instances  one  and  the  same 
authority  is  asserted  to  be  controlling. 

So  also  is  it  as  to  the  facts.  Thus,  on  the  one  hand,  with  relentless  per- 
tinacity and  minuteness  of  analysis,  it  is  infflsted  that  the  facts  establisfa 
that  the  assailed  combination  took  its  birth  in  a  purpose  to  unlawfully 
acquire  wealth  by  oppressing  the  public  and  destroying  the  just  riif^ts 
of  others,  and  that  its  entire  career  exemplifies  an  inexorable  carrying  out 
of  such  wrongful  intents,  since  it  is  asserted  the  pathway  of  the  combina- 
tion from  the  b^inning  to  the  filing  of  the  bill  is  marked  with  constant 
proofs  of  wrong  infficted  upon  the  public  and  is  strewn  with  the  wrecks  re- 
sulting from  crushing  out,  without  r^^ard  to  law,  the  individual  ri^ts  of 
others. 

Indeed  so  conclusive,  it  is  urged,  is  the  proof  on  these  subjects  that  it  is 
asserted  that  the  existence  of  the  principal  corporate  drfendant — the 
Standard  Oil  Company  of  New  Jersey — ^with  the  vast  accumulation  of 
property  which  it  owns  or  controls,  because  of  its  infinite  potency  for  harm 
and  the  dangerous  example  which  its  continued  existence  affords,  is  an 
open  and  enduring  menace  to  all  freedom  of  trade  and  is  a  bjrword  and  re- 
proach to  modem  economic  methods. 

On  the  other  hand,  in  a  powerful  analysis  of  the  facts,  it  is  insisted  that 
they  demonstrate  that  the  origin  and  development  of  the  vast  business 
which  the  defendants  control  was  but  the  result  of  lawful  competitive 
methods,  guided  by  economic  genius  of  the  highest  order,  sustained  by 
courage,  by  a  keen  insight  into  conunercial  situations,  resulting  in  the 
acquisition  of  great  wealth,  but  at  the  same  time  serving  to  stimulate  and 
increase  production,  t6  widely  extend  the  distribution  of  the  products  of 
petroleum  at  a  cost  largely  below  that  which  would  have  otherwise  pre- 
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vailed,  thus  proving  to  be  at  one  and  the  same  time  a  benefaction  to  the 
general  public  as  well  as  of  enormous  advantage  to  individuals. 

It  is  not  denied  that  in  the  enormous  volume  of  the  proof  contained  in 
the  record  in  the  period  of  almost  a  lifetime  to  which  that  proof  is  ad- 
dressed, there  may  be  found  acts  of  wrong  doing,  but  the  insistence  is 
that  they  were  rather  the  exception  than  the  rule,  and  in  most  cases  were 
either  the  result  of  too  great  individual  zeal  in  the  keen  rivalries  of  business 
or  of  the  methods  and  habits  of  dealing  which,  even  if  wrong,  were  com- 
monly practiced  at  the  time. 

And  to  discover  and  state  the  truth  concerning  these  contentions  both 
arguments  call  for  the  analysis  and  weighing,  as  we  have  said  at  the  outset, 
of  a  jungle  of  conflicting  testimony  covering  a  period  of  forty  years,  a  duty 
difficult  to  rightly  perform,  and,  even  if  satisfactorily  accomplished,  almost 
impossible  to  state  with  any  reasonable  regard  to  brevity. 

Duly  appreciating  the  situation  just  stated,  it  is  certain  that  only  one 
point  of  concord  between  the  parties  is  discernible,  which  is  that  the  con- 
troversy in  every  aspect  is  controlled  by  a  correct  conception  of  the  mean- 
ing of  the  first  and  second  sections  of  the  Anti-Trust  act.  We  shall  there- 
fore, departing  from  what  otherwise  would  be  the  natural  order  of  analysis, 
make  thiis  one  point  of  harmony  the  initial  basis  of  our  examination  of  the 
contentions,  relying  upon  the  conception  that  by  doing  so  some  harmo- 
nious resonance  may  result  adequate  to  dominate  and  control  the  discord 
with  which  the  case  abounds. 

That  is  to  say,  we  shall  first  come  to  consider  the  meaning  of  the  first 
and  second  sections  of  the  Anti-Trust  act  by  the  text,  and  after  discerning 
what  by  that  process  appears  to  be  its  true  meaning;  we  shall  proceed  to 
consider  the  respective  contentions  of  the  parties  concerning  the  act,  the 
strength  or  weakness  of  those  contentions,  as  well  as  the  accuracy  of  the 
meaning  of  the  act  as  deduced  from  the  text  in  the  light  of  the  prior  deci- 
sions of  this  court  concerning  it.  When  we  have  done  this  we  shall  then 
approach  the  facts.  Following  this  course,  we  shall  make  our  investiga- 
tions under  four  separate  headings: 

1.  The  text  of  the  first  and  second  sections  of  the  act  ori^ally  consid- 
ered and  its  meaning  in  the  light  of  the  common  law  and  the  law  of  this 
country  at  the  time  of  its  adoption. 

2.  The  contentions  of  the  parties  concerning  the  act,  and  the  scope  and 
effect  of  the  decisions  of  this  court  upon  which  they  rely. 

3.  The  application  of  the  statute  to  facts,  and, 

4.  The  remedy,  if  any,  to  be  afforded  as  the  result  of  such  application. 
1.  The  text  of  the  act  and  its  meaning. 

We  quote  the  text  of  the  first  and  second  sections  of  the  act,  as  follows: 
Section  1. — Every  contract,  combination  in  the  form  of  trust  or  other- 
wise conspiracy  in  restraint  of  trade  or  conunerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.   Every  person  who 
shall  make  any  such  contract,  or  engage  in  any  such  combination  or  con- 
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spiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviclaoo 
IlieFeof ,  shall  be  punished  by  fine  not  exceeding  $5,000,  or  by  imfiriflon- 
ment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court. 

Section  2. — ^Every  person  who  shall  monopolise,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons  to  monopolise^ 
any  part  of  the  trade  or  commerce  among  the  several  States,  OT  with  fwdgn 
nations  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  $5,000,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court. 

The  debates  show  that  doubt  as  to  whether  there  was  a  oonmion  law  of 
the  United  States  which  governed  the  subject  in  the  absence  of  legislation 
was  among  the  influences  leading  to  the  passage  of  the  act.  They  con- 
clusively show,  however,  that  the  main  cause  which  led  to  the  legislation 
was  the  thought  that  it  was  required  by  the  economic  condition  of  the 
times,  that  is,  the  vast  accumulation  of  wealth  in  the  hands  of  corporati(»s 
and  individuals,  the  enormous  development  of  corporate  organiaationy  the 
facility  for  combination  which  such  organisations  afforded,  the  fact  that 
the  facility  was  being  used  and  that  combinations  known  as  trusts  were 
being  multiplied,  and  the  widespread  impression  that  their  power  had 
been  and  would  be  exerted  to  oppress  individuals  and  injure  the  public 
generally.  Although  debates  may  not  be  used  as  a  means  for  interpreting 
a  statute  (United  States  v,  Trans-Missouri  Freight  Association,  166  U.  S. 
318,  and  cases  cited)  that  rule  in  the  nature  of  things  is  not  violated  by 
resorting  to  debates  as  a  means  of  ascertaining  the  environment  at  the 
time  of  the  enactment  of  a  particular  law,  that  is,  the  history  of  the  period 
when  it  was  adopted. 

There  can  be  no  doubt  that  the  sole  subject  with  which  the  first  section 
deals  is  restraint  of  trade  as  therein  contemplated,  and  that  the  attonpt 
to  monopolize  and  monopolization  is  the  subject  with  which  the  second 
section  is  concerned.  It  is  certain  that  those  terms,  at  least  their  rudi- 
mentary meaning,  took  their  origin  in  the  common  law  and  were  also 
familiar  in  the  law  of  this  country  prior  to  and  at  the  time  of  the  adoption 
of  the  act  in  question. 

We  shall  endeavor  then,  first  to  seek  theur  meaning,  not  by  indulging  in 
an  elaborate  and  learned  analysis  of  the  English  law  and  of  the  law  of  this 
coimtry,  but  by  making  a  very  brief  reference  to  the  elementary  and  indis- 
putable conception  of  both  the  English  and  American  law  on  the  subject 
prior  to  the  passage  of  the  Anti-Trust  act. 

(a)  It  is  certain  that  at  a  very  remote  period  the  words  "contract  in  re- 
straint of  trade"  in  England  came  to  refer  to  some  voluntary  restraint 
put  by  contract  by  an  individual  on  his  right  to  carry  on  his.  trade  or  call- 
ing. Originally  all  such  contracts  were  considered  to  be  illegal  because  it 
was  deemed  they  were  injurious  to  the  public  as  well  as  to  the  individuate 
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who  made  them.  In  the  interest  of  the  freedom  of  individuals  to  contract, 
this  contract  doctrine  was  modified  so  that  it  was  only  when  a  restraint 
by  contract  was  so  general  as  to  be  coterminus  with  the  kingdom  that  it 
was  treated  as  void.  That  is  to  say,  if  the  restraint  was  partial  in  its 
operation  and  was  otherwise  reasonable  the  contract  was  held  to  be 
valid. 

(b)  Monopolies  were  defined  by  Lord  Coke  as  follows: 

A  monopoly  is  an  institution,  or  allowance  by  the  Eling  by  his  grant, 
commission,  or  otherwise  to  any  person  or  persons,  bodies  politic  or  cor- 
porate for  the  sole  buying,  selling,  making,  working,  or  using  of  anything, 
whereby  any  person  or  persons,  bodies  politic  or  corporate,  are  sought  to 
be  restrained  of  any  freedom  or  liberty  that  they  had  before,  or  hindered  in 
their  lawful  trade.    (3  Inst.  181.) 

Hawkins  thus  defined  them: 

A  monopoly  is  an  allowance  by  the  King  to  a  particular  person  or  per- 
sons of  the  sole  buying,  selling,  making,  working,  or  using  of  anything 
whereby  the  subject  in  general  is  restrained  from  the  freedom  of  manu- 
facturing or  trading  which  he  had  before.    (Hawk.  P.  C.  1  c.  79.) 

The  frequent  granting  of  monopolies  and  the  struggle  which  led  to  a 
denial  of  the  power  to  create  them,  that  is  to  say,  to  the  establishment  of 
the  doctrine  that  they  were  incompatible  with  the  English  Constitution, 
is  known  to  all,  and  need  not  be  reviewed.  The  evils  which  led  to  the  pub- 
lic outcry  against  monopolies  and  to  the  final  denial  of  the  power  to  make 
them  may  be  thus  summarily  stated: 

1.  The  power  which  the  monopoly  gave  to  the  one  who  enjoyed  it  to 
fix  the  price  and  thereby  injure  the  public. 

2.  The  power  which  it  engendered  of  enabling  a  limitation  on  produc- 
tion, and, 

3.  The  danger  of  deterioration  in  quality  of  the  monopolized  article 
which  it  was  deemed  was  the  inevitable  resultant  of  the  monopolistic  con- 
trol over  its  production  and  sale. 

As  monopoly  as  thus  conceived  embraced  only  a  consequence  arising 
from  an  exertion  of  sovereign  power,  no  express  restrictions  or  prohibitions 
obtained  against  the  creation  by  an  individual  of  a  monopoly  as  such.  But 
as  it  was  considered,  at  least  so  far  as  the  necessaries  of  life  were  concerned, 
that  individuals  by  the  abuse  of  their  right  to  contract  might  be  able  to 
usurp  the  power  arbitrarily  to  enhance  prices,  one  of  the  wrongs  arising 
from  monopoly,  it  came  to  be  that  laws  were  passed  relating  to  offences 
such  as  forestalling,  regrating,  and  engrossing  by  which  prohibitions  were 
placed  upon  the  power  of  individuals  to  deal  imder  such  circumstances 
and  conditions  as,  according  to  the  conception  of  the  times,  created  a  pre- 
right  to  contract  for  his  own  benefit  unaccompanied  by  a  wrongful  motive 
to  injure  others,  but  were  the  consequence  of  a  contract  or  course  of  deal- 
ing of  such  a  character  as  to  give  rise  to  the  presumption  of  an  intent  to 
injure  others  through  the  means,  for  instance,  of  a  monopolistic  increase  of 
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prices.  This  is  illustrated  by  the  definition  of  engrossing  found  in  the 
statute  5  and  6,  Edward  VI.,  Ch.  14,  as  follows: 

Whatsoever  person  or  persons  shall  engross  or  get  into  his  or  their  hands 
by  buying,  contracting,  or  promise-taking,  other  than  by  demise,  grant,  or 
lease  of  land,  or  tithe,  any  com  growing  in  the  fields,  or  any  other  com  or 
grain,  butter,  cheese,  fish,  or  other  dead  victual,  whatsoever,  within  the 
realm  of  England,  to  the  intent  to  sell  the  same  again,  shall  be  accepted, 
reputed,  and  taken  an  unlawful  engrosser  or  engrossers. 

As  by  the  statutes  providing  against  engrossing  the  quantity  engrossed 
was  not  required  to  be  the  whole  or  approximate  part  of  the  whole  of  an 
article,  it  is  clear  that  there  was  a  wide  difference  between  monopoly  and 
engrossing,  etc.  But,  as  the  principal  wrong  which  it  was  deemed  would 
result  from  monopoly,  that  is,  an  enhancement  of  the  price,  was  the  same 
wrong  to  which  it  was  thought  the  prohibited  engrossment  would  give  rise, 
it  came  to  pass  that  monopoly  and  engrossing  were  regarded  as  virtually 
one  and  the  same  thing.  In  other  words,  the  prohibited  act  of  engrossing, 
because  of  its  inevitable  accomplishment  of  one  of  the  evils  deemed  to  be 
engendered  by  monopoly,  came  to  be  referred  to  as  being  monopoly  or 
constituting  an  attempt  to  monopolize.  Thus  PoHexfen  in  his  argument  in 
East  India  Company  vs.  Sandys  Skin,  165,  169,  said: 

By  conmion  law,  he  said  that  trade  is  free,  and  for  that  cited  three 
inst.  81 F.  B.,  65;  1  Roll,  4,  that  the  common  law  is  as  much  against  monop- 
oly as  engrossing;  and  that  they  differ  only,  that  a  ''monopoly"  is  by 
patent  from  the  King,  the  other  is  by  the  act  of  the  subject  between  party 
and  party;  but  that  the  mischiefs  are  the  same  from  both,  and  there  is  the 
same  law  against  both.  Moore,  673,  11  Rep.  Si.  The  sole  trade  of  any- 
thing is  "engrossing"  Ex.  Rei  Natiu^,  for  whosoever  hath  the  sole  trade 
of  buying  and  selling  ''engrossed"  that  trade;  and  whosoever  hath  the 
sole  trade  to  any  country,  hath  the  sole  trade  of  buying  and  selling  the 
produce  of  that  country,  at  his  own  price,  which  is  an  "engrossmg." 

And  by  operation  of  the  mental  process  which  led  to  considering  as  a 
monopoly  acts,  which,  although  they  did  not  constitute  a  monopoly,  were 
thought  to  produce  some  of  its  baneful  effects,  so  also  because  of  the  imped- 
iment or  burden  to  the  due  course  of  trade  which  they  produced,  such  acts 
came  to  be  referred  to  as  in  restraint  of  trade.  This  is  shown  by  my  Lord 
Coke's  definition  of  monopoly  as  being  "an  institution  or  allowance 
whereby  any  person  or  persons,  bodies  politic  or  corporate,  are  sought  to 
be  restrained  of  any  freedom  or  liberty  that  they  had  before  or  hindered 
in  their  lawful  trade."  It  is  illustrated  also  by  the  definition  which 
Hawkins  gives  of  monopoly,  wherein  it  is  said  that  the  effect  of  monopoly 
is  to  restrain  the  citizen  "from  the  freedom  of  manufacturing  or  trading 
which  he  had  before." 

And  see  especially  the  opinion  of  Parker,  C.  E.  in  Mitchel  v.  Reynolds, 
(1,711)  1  P.  Williams,  1^1,  where  a  classification  is  made  of  monopoly 
which  brings  it  generally  within  the  description  of  restraint  of  trade. 
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Generalising  these  considerations,  the  situation  is  this: 

1.  That  by  the  common  law  monopolies  were  unlawful  because  of  their 
restriction  upon  individuals  of  contract  and  their  injury  to  the  public. 

2.  That  as  to  necessaries  of  life  the  freedom  of  the  individual  to  deal 
was  restricted  where  the  nature  and  character  of  the  dealing  was  such  as  to 
engender  the  presumption  of  intent  to  bring  about  at  least  one  of  the  in- 
juries which  it  was  deemed  would  result  from  monopoly;  that  is,  an  undue 
enhancement  of  price. 

3.  That  to  protect  the  freedom  of  contract  of  the  individual  not  only 
in  his  own  interest  but  principally  in  the  interest  of  the  Commonwealth,  a 
contract  of  an  individual  by  which  he  put  an  unreasonable  restraint  upon 
himself  as  to  carrying  on  his  trade  or  business  was  void.  And  that  at 
common  law  the  evils  consequent  upon  engrossing,  etc.,  caused  those 
things  to  be  treated  as  c(Rning  within  monopoly  and  sometimes  to  be  called 
monopoly,  and  the  same  considerations  caused  monopoly,  because  of  its 
operation  and  efifect,  to  be  brought  within  and  spoken  of  generally  as  im- 
peding the  due  course  of  or  being  in  restraint  of  trade. 

From  the  development  of  more  accurate  economic  conceptions  and  the 
changes  in  conditions  of  society  it  came  to  be  recognized  that  the  acts  pro- 
hibited by  the  engrossing,  forestalling,  etc.,  statutes  did  not  have  the 
harmful  tendency  which  they  were  presumed  to  have  when  the  legislation 
concerning  them  was  enacted,  and  therefore  did  not  justify  the  presiunp- 
tion  which  had  previously  been  deduced  from  them,  but,  on  the  contrary, 
such  acts  tended  tp  fructify  and  develop  trade.  See  the  statutes  of  12th 
George  III,  and  Ch.  71,  enacted  in  1772,  and  statute  of  7  and  8  Victoria, 
Oh.  24,  enacted  in  1844,  repealing  the  prohibitions  against  engrossing, 
forestalling,  etc.,  upon  the  express  ground  that  the  prohibited  acts  had 
come  to  be  considered  as  favorable  to  the  development  of  and  not  in  re- 
straint of  trade. 

It  is  remarkable  that  nowhere  at  conunon  law  can  there  be  found  a 
prohibition  against  the  creation  of  monoi)oly  by  an  individual.  This 
would  seem  to  manifest,  either  consciously  or  intuitively,  a  profoimd  con- 
ception as  to  the  inevitable  operation  of  economic  forces  and  the  equipoise 
or  balance  in  favor  of  the  protection  of  the  rights  of  individuals  which  re- 
sulted. That  is  to  say,  as  it  was  deemed  that  monopoly  in  the  concrete 
could  only  arise  from  an  act  of  sovereign  power,  and,  such  sovereign  power 
being  restrained,  prohibitions  as  to  individuals  were  directed  not  against 
the  creation  of  monopoly,  but  were  only  applied  to  such  acts  in  relation  to 
particular  subjects  as  to  which  it  was  deemed,  if  not  restrained,  some  of 
the  consequences  of  monopoly  might  result.  After  all,  this  was  but  an 
instinctive  recognition  of  the  truisms  that  the  course  of  trade  could  not  be 
made  free  by  obstructing  it,  and  that  an  individual's  right  to  trade  could 
not  be  protected  by  destroying  such  right. 

From  the  review  just  made  it  clearly  results  that  outside  of  the  restric- 
tions resulting  from  the  want  of  power  in  an  individual  to  volimtarily  and 
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unreasonably  reetrain  his  rig^t  to  carry  on  his  trade  or  btifline»  and  out- 
side of  the  want  of  right  to  restram  the  free  oovne  of  trade  by  ooiitractaor 
acts  which  hnplied  a  wrongful  purpose,  freedom  to  eontract  aiid  to  abstain 
from  contracting  and  to  exercise  every  reasonable  ri^t  incident  thereto 
became  the  rule  in  the  English  law.  The  scope  and  effect  of  thkfreeciani 
to  trade  and  contract  is  clearly  shown  by  tiie  dedsicm  m  Mogul  SteaBosfasp 
Company  v.  McGregor,  (1891)  A.  C.  25*  While  it  is  true  that  the  deci- 
sion of  the  House  of  Lords  in  the  case  in  question  was  announoed  shortly 
after  the  passage  of  the  Anti-lVust  act,  it  senres  reflexty  to  wbfOfw  the 
exact  state  of  the  law  in  England  at  the  time  the  anti-trast  statute  was 
enacted. 

In  this  country  also  the  aotv  bom  wlach  it  was  deemed  thece  resutted  a 
part  if  not  all  of  the  injuriouB  consequences  aseribed  to  mooopoly,  came  to 
be  referred  to  as  a  monopoly  itself.  In  other  words,  here,  as  had  been  the 
case  in  Enghmd,  practical  common  sense  caused  attention  to  be  eoncen- 
trated  not  upon  the  theoretically  correct  name  to  be  g^en  to  the  coodi- 
tion,  or  acts  which  gave  rise  to  a  harmful  result,  but  to  the  result  itself  and 
to  the  remedying  of  the  evils  which  it  produced.  The  statement  just 
made  is  illustrated  by  an  eariy  statute  of  the  Province  of  Massadiuaettn, 
that  is,  Chapter  91  of  the  laws  of  1778-1779,  by  which  monopoly  and  Uxb^ 
stallmg  were  expressly  treated  as  one  and  the  same  thing. 

It  is  abo  true  that  while  the  principles  concerning  ccntraets  in  restraiBt 
of  trade,  that  is,  vohmtaryrestramt  put  by  a  person  on  his  ri|^t  to  pursue 
his  calling,  hence  only  operating  subjectiv^y,  came  generally  to  be  recog- 
nised in  accordance  with  the  English  rule,  it  came  moreover  to  pass  that 
contracts  or  acts  which  it  was  c<Misidered  had  a  monopolistic  teodeney, 
especially  those  which  were  thought  to  unduly  diminish  competition  and 
hence  to  enhance  prices — ^in  other  words,  to  monopolise — come  also  in  a 
generic  sense  to  be  spdcen  of  and  treated  as  they  had  be^i  in  England,  as 
restricting  the  due  course  of  trade,  and,  therefore,  as  bemg  in  lestiaint  of 
trade. 

The  dread  of  monopoly  as  an  emanati<xi  of  Governmental  power,  whik  it 
passed  at  an  early  date  out  of  mind  in  this  country^  as  a  result  of  the 
structure  of  our  Government  did  not  serve  to  assuage  the  fear  as  to  the 
evil  consequences  which  might  arise  from  the  acts  of  individuals  producing 
or  tending  to  produce  the  consequences  of  monopoly.  It  resulted  that 
treating  such  acts  as  we  have  said  as  amounting  to  monopoly,  semetimes 
constitutional  restrictions,  again  legislative  enactments  or 
sions,  served  to  enforce  and  illustrate  the  purpose  to  prevent  the 
of  the  evib  recognised  in  the  mother  country  as  cmisequent  upon 
oly,  by  providing  against  contracts  or  acts  of  individuals  or 
of  individuals  or  corporations  deemed  to  be  conducive  to  sueh  reauha. 

To  refer  to  the  constitutional  or  legislative  provisions  on  the  sabjcci  or 
the  many  judicial  decisions  which  illustrate  it  would  uuneoessarily  ptoiong 
this  opinion.    We  append  in  the  margin  a  note  to  treatise^  etc.. 
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are  cmiluned  reference  to  constitutional  and  statutory  provisions  and  to 
numerous  decisions,  etc.,  relating  to  the  subject.  [The  citations  are 
Purdy's  Beach  cm  Private  Corporations,  Col.  2,  pp.  1,403  et  seq,;  chapter 
on  Trusts  and  Monopolies;  Cooke  on  Trade  and  Labor  Combinations, 
App.  II.,  pp.  194-195;  American  and  English  Encydopssdia  of  Law,  2d  £d.. 
Article  "Monopolies  and  Trusts,"  pp.  844  et  seq.] 

It  will  be  found  that  as  modem  conditions  arose  the  trend  of  legislation 
and  judicial  decision  came  more  and  more  to  adapt  the  recognised  re- 
strictions to  new  manifestations  of  oonduct  or  of  dealing  which  it  was 
thought  justified  the  inference  of  intent  to  do  the  wrongs  which  it  had  been 
the  purpose  to  prevent  from  the  beginning.  The  evolution  is  clearly 
pointed  out  in  National  Cotton  Oil  Company  v.  Texas,  197  U.  S.  115,  and 
Shawnee  Ccxnpress  Company  «.  Anderson,  200  XT.  8.  423;  and,  indeed, 
will  be  found  to  be  illustrated  in  various  aspects  by  the  decisions  of  this 
court  which  have  been  concerned  with  the  enforcement  of  the  act  we  are 
now  considering. 

Without  going  into  detail  and  but  very  briefly  surveying  the  whole  field, 
it  may  be  with  accuracy  said  that  the  dread  of  enhancement  of  prices  and 
of  other  wrongs  which  it  was  thought  would  flow  from  the  undue  limitation 
on  competitive  conditicms  caused  by  contracts  or  other  acts  of  individuals 
or  eorporaticms,  led,  as  a  matter  of  public  policy,  to  the  prohibition  or 
treating  as  illegal  of  all  contracts  or  acts  which  were  unreasonably  re- 
strictive of  competitive  conditions,  either  fnxn  the  nature  or  character  of 
the  contract  or  act  or  where  the  surrounding  circumstances  were  such  as  to 
justify  the  conclusion  that  th^  had  not  been  entered  into  or  performed 
with  the  kgitimate  purpose  of  reasonably  forwarding  personal  interest 
and  developing  trade,  but  on  the  contrary  were  of  such  a  character  as  to 
give  rise  to  the  inference  or  presumption  that  they  had  been  entered  into 
or  done  with  the  intent  to  do  wrong  to  the  general  public  and  to  limit  the 
right  of  individuals,  thus  restraining  the  free  flow  of  commerce  and  tend- 
ing to  bring  about  the  evils,  such  as  enhancement  of  prices,  which  were 
considered  to  be  against  public  policy. 

1 1  is  equally  true  to  say  that  the  survey  of  the  lepalation  in  this  country 
on  this  subject  from  the  beginning  will  show,  depending  as  it  did  upon  the 
economic  conceptions  which  obtained  at  the  time  when  the  legislation  was 
adopted  or  judicial  decision  was  rendered,  that  contracts  or  acts  were  at 
one  time  deemed  to  be  of  such  a  character  as  to  justify  the  inference  of 
wrongful  intent  which  were  at  another  period  thoui^t  not  to  be  of  that 
eharact».  But  this  ag^,  as  we  have  seen,  simply  followed  the  line  of 
development  of  the  law  of  England. 

Let  us  consider  the  language  of  the  first  and  second  sections  guided  by 
the  principle  that  where  words  are  employed  in  a  statute  which  had  at 
the  time  a  well  known  meaning  at  common  law  or  in  the  law  of  this  coun- 
try, they  are  presumed  to  have  been  used  in  that  sense  unless  the  context 
compels  to  the  contrary.    [Swearingen  v.  United  States,  161  U.  S.  446; 


286  Federal  Courts  and  Practice 

United  States  v.  Wong  Kim  Ark,  169  U.  S.  649;  Keck  v.  United  States, 
172  U.  S.  446;  Kepner  v.  United  States,  195  U.  S.  126.) 

As  to  the  first  section,  the  words  to  be  interpreted  are:  "Every  contract, 
combination  in  the  form  of  truj9t  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  conmierce,  is  hereby  declared  to  be  illegal."  As  there  is  no  room 
for  dispute  that  the  statute  was  intended  to  formulate  a  rule  for  the  r^ula- 
tion  of  inter-State  and  foreign  commerce,  the  question  is,  what  was  the 
rule  which  it  adopted? 

In  view  of  the  common  law  and  the  law  in  this  country  as  to  restrunt  of 
trade,  which  we  have  reviewed,  and  the  illuminating  effect  which  that  his- 
tory must  have  under  the  rule  to  which  we  have  referred,  we  think  it  re- 
sults: 

A.  That  the  context  manifests  that  the  statute  was  drawn  in  the  Dght 
of  the  existing  practical  conceptions  of  the  law  of  restraint  of  trade,  because 
it  groups  as  within  that  class  not  only  contracts  which  were  in  restraint 
of  trade  in  the  subjective  sense,  but  all  acts  or  contracts  which  theoretically 
were  attempts  to  monopolize,  yet  which  in  practice  had  come  to  be  con- 
sidered as  in  restraint  of  trade  in  a  broad  sense. 

B.  That  in  view  of  the  many  new  forms  of  contracts  and  combinationB 
which  were  being  evolved  from  existing  economic  conditions,  it  was  deemed 
essential  by  all-embracing  enumerations  to  make  sure  that  no  form  of  con- 
tract or  combination  by  which  an  undue  restraint  of  inter-State  or  foreign 
commerce  was  brought  about  could  save  such  restraint  from  condenmation. 
The  statute  under  this  view  evidenced  the  intent  not  to  restrain  the  right  to 
make  and  enforce  contracts,  whether  resulting  from  combination  or  other- 
wise, which  did  not  unduly  restrain  inter-State  or  foreign  conmierce,  but  to 
protect  that  commerce  from  being  restrained  by  methods,  whether  old  or 
new,  which  would  constitute  an  interference  that  is  an  undue  restraint. 

C.  And  as  the  contracts  or  acts  embraced  in  the  provisions  were  not 
expressly  defined,  since  the  enumeration  addressed  itself  simply  to  classes 
of  acts,  those  classed  being  broad  enough  to  embrace  every  conceivable 
contract  or  combination  which  could  be  made  concerning  trade  or  com- 
merce or  the  subjects  of  such  commerce,  and  thus  caused  any  act  done  by 
any  of  the  enumerated  methods  anywhere  in  the  whole  field  of  human 
activity  to  be  illegal  if  in  restraint  of  trade,  it  inevitably  follows  that  the 
provision  necessarily  called  for  the  exercise  of  judgment  which  required 
that  some  standard  should  be  resorted  to  for  the  purpose  of  determining 
whether  the  prohibitions  contained  in  the  statute  had  or  had  not  in  any 
given  case  been  violated.  Thus,  not  specifying  but  indubitably  contem- 
plating and  requiring  a  standard,  it  follows  that  it  was  intended  that  tiie 
standard  of  reason  which  had  been  applied  at  the  conmion  law  of  this 
country  in  dealing  with  subjects  of  the  character  emlN*aced  by  the  statute 
was  intended  to  be  the  measm^  used  for  the  purpose  o(  determining 
whether  in  a  given  case  a  particular  act  had  or  had  not  brought  about  the 
wrong  against  which  the  statute  provided. 
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And  a  confiideration  of  the  text  of  the  second  section  serves  to  establish 
that  it  was  intended  to  supplement  the  first  and  to  make  sure  that  by  no 
possible  guise  could  public  policy  embodied  in  the  first  section  be  frus- 
trated or  evaded.  The  prohibitions  of  the  second  embrace  "every  person 
who  shall  monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire 
with,  anywhere,  person  or  persons  to  monopolize,  any  part  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations."  By  reference 
to  the  terms  of  Section  8  it  is  certain  that  the  word  perspn  clearly  implies  a 
corporation  as  well  as  an  individual. 

The  commerce  referred  to  by  the  words  "in  part,"  construed  in  the 
light  of  the  manifest  purpose  of  the  statute,  has  both  a  geographical  and  a 
distributive  significance — that  is,  it  includes  any  portion  of  the  United 
States  and  any  one  of  the  classes  of  things  forming  a  part  of  inter-State  or 
foreign  commerce. 

Undoubtedly,  the  words  "to  monopolize"  and  "monopolize"  as  used 
in  the  sectioir  reach  every  act  brinlging  about  the  prohibited  results.  The 
ambiguity,  if  any,  is  involved  in  determining  what  is  intended  by  monop- 
olize. But  this  ambiguity  is  readily  dispelled  in  the  light  of  the  previous 
history  of  the  law  of  restraint  of  trade  to  which  we  have  referred  and  the 
indication  which  it  gives  of  the  practical  evolution  by  which  monopoly 
and  the  acts  which  produce  the  same  result  as  monopoly,  that  is,  an  undue 
restraint  of  the  course  of  trade,  all  came  to  be  spoken  of  as,  and  to  be  in- 
deed synonymous  with,  restraint  of  trade.  In  other  words,  having  by  the 
first  section  forbidden  all  means  of  monopolizing  trade,  that  is,  unduly 
restraining  it  by  means  of  every  contract,  combination,  etc.,  the  second 
section  seeks,  if  possible,  to  make  the  prohibitions  of  the  act  all  the  more 
complete  and  perfect  by  embracing  all  attempts  to  reach  the  end  pro- 
hibited by  the  first  section,  that  is,  restraints  of  trade  by  any  attempt  to 
monopolize,  or  monopolization  thereof,  even  although  the  acts  by  which 
^ch  results  are  attempted  to  be  brought  about  or  are  brought  about,  be 
not  embraced  within  the  general  enumeration  of  the  first  section. 

And,  of  course,  when  the  second  section  is  thus  harmonized  with  and 
made,  as  it  was  intended  to  be,  the  complement  of  the  first,  it  becomes 
obvious  that  the  criteria  to  be  resorted  to  in  any  given  case  for  the  purpose 
of  ascertaining  whether  violations  of  the  section  have  been  committed,  is 
the  rule  of  the  reason  guided  by  the  established  law  and  by  the  plain  duty 
to  enforce  the  prohibitions  of  the  act,  and  thus  the  public  policy  which  its 
restrictions  were  obviously  enacted  to  subserve. 

And  it  is  worthy  of  observation,  as  we  have  previously  remarked  con- 
cerning the  common  law,  that  although  the  statute  by  the  comprehensive- 
ness of  the  eniunerations  embodied  in  both  the  first  and  second  sections 
makes  it  assiduously  certain  that  its  purpose  was  to  prevent  undue  re- 
straints of  every  kind  or  nature,  nevertheless  by  the  omission  of  any  direct 
prohibition  against  monopoly  in  the  concrete  it  indicates  a  consciousness 
that  the  freedom  of  the  individual  right  to  contract,  when  not  unduly  or 
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improperly  exercised,  wna  \he  most  effici^it  means  for  the  prereatioii  of 
monopoly;  since  the  operation  of  the  centrifugal  and  centripetal  foreea, 
resulting  from  the  right  to  fredy  contract,  was  the  meana  by  which  monop- 
oly would  be  inevitably  prevented  if  no  extraneous  or  sovereign  power 
imposed  it  and  no  right  to  make  unlawful  contracts  having  a  monopoiigtic 
tendency  were  permitted.  In  other  words,  that  freedom  to  <xmtnct  was 
the  essence  of  freedom  from  undue  restraint  <m  the  ri^t  to  cootaet. 

Clear  as  it  seems  to  us  is  the  meaning  of  the  provisions  of  the  statute  m 
the  light  of  the  review  which  we  have  made,  nevertheless  before  definitely 
appl3ring  that  meaning  it  behooves  us  to  consider  the  contentions  ui^ged 
on  one  mde  or  the  other  concerning  the  meaning  of  the  statute,  which,  if 
maintained,  would  give  to  it,  in  some  aspects,  a  much  wider  and  in  every 
view  at  least  a  somewhat  different  significance.  And  to  do  this  brings  us 
to  the  second  question,  which,  at  the  outset,  we  have  stated  it  was  our 
purpose  to  consider  and  diiqx)se  of. 

Sec(Mid,  the  contentions  of  the  parties  as  to  the  meaning  <)f  the  statute 
and  the  decisions  of  this  court  relied  upon  concerning  tiioee  contentions. 

In  substance  the  propositions  urged  by  the  Government  are  reducible  to 
this:  That  the  language  of  the  statute  embraces  eveiy  contract,  combina- 
tion, etc.,  in  restraint  of  trade,  and  hence  its  text  leaves  no  room  for  the 
exercise  of  judgment,  but  simply  imposes  the  plain  duty  of  applying  its 
prohibitions  to  every  case  within  its  literal  language.  Tlie  error  involved 
is  in  assuming  the  matter  to  be  decided.  This  is  true  because — ^as  the  acts 
which  may  come  under  the  classes  stated  in  the  first  section  and  the  re- 
straint of  trade  to  which  that  section  applies  are  not  specifically  enumer- 
ated or  defined  —it  is  obvious  that  judgment  must  in  every  case  be  called 
into  play  in  order  to  determine  whether  a  particular  act  is  emixnoed 
within  the  statutory  classes,  and  whether  if  the  act  is  within  such  daases 
its  nature  or  effect  causes  it  to  be  a  restraint  of  trade  within  the  intendmeni 
of  the  act. 

To  hold  to  the  conlrary  would  require  the  conclusion  either  that  every 
contract,  act,  or  combination  of  any  kind  or  nature,  whether  it  operated 
as  a  restraint  of  trade  or  not,  was  within  the  statute,  and  thus  the  statute 
would  be  destructive  of  all  right  to  contract  or  agree  or  combine  in  any 
respect  whatever  as  to  subjects  embraced  in  int^-State  trade  or  com- 
merce; or  if  this  conduskm  were  not  reached,  then  the  contention  would 
require  it  to  be  held  that  as  the  statute  did  not  define  the  things  to  which 
it  related  and  excluded  resort  to  the  only  means  by  which  the  acts  to  iriiidi 
it  relates  could  be  ascertained — ^the  light  of  reason — ^the  enforcement  of 
the  statute  was  impossible  because  of  its  uncertainty. 

The  merely  generic  enumeratk>n  which  the  statute  makes  of  the  acts 
to  which  it  refers  and  the  absence  of  any  definition  of  restraint  of  trade  as 
used  in  the  statute  leaves  room  for  but  one  conclusion,  whidi  is  that  it  was 
expressly  designed  not  to  unduly  limit  the  application  of  the  act  by  precise 
definition,  but  while  clearly  fixing  a  standard,  that  is,  but  defining  the  ul- 
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tenor  boundariefl  which  oould  not  be  tranBgrefised  with  impunity^  to  leave 
it  to  be  deiteiinmed  by  the  light  of  reason,  guided  by  the  principles  of  law 
and  the  duty  to  apply  and  enfiN'oe  the  public  policy  embodied  in  the  stat- 
ute, in  every  given  case  whether  any  particular  Act  or  contract  was  within 
the  contemplation  of  the  statute* 

But,  it  is  said,  persuasive  as  these  views  may  be,  they  may  not  be  here 
applied,  because  the  previous  dedsions  of  tiiis  court  have  given  to  the 
statute  a  meaning  which  expressly  esccludes  the  construction  which  must 
result  frcHn  the  reasoning  stated.  The  cases  are  United  States  v.  Freight 
Association,  166  U.  S.  290,  and  United  States  •.  Joint  Traffic  Association, 
171  U.  S.  605. 

Both  the  cases  involved  the  legality  of  combinations  or  associatioDS  of 
railroads  engaged  in  inter-State  oonmierce  f (n*  the  purpose  of  controlling 
the  conduct  of  ^e  parties  to  the  association  or  combination  in  many  par- 
ticulars. The  association  or  combination  was  assailed  in  each  case  as 
being  in  violation  of  the  statute.  It  was  held  that  they  were.  It  is  un- 
doubted that  in  the  opinion  in  each  case  general  language  was  made  use  of 
which  when  separated  from  its  context  would  justify  the  conclusion  that 
it  was  decided  that  reason  could  not  be  resorted  to  for  the  purpose  of  de- 
termining whether  the  acts  complained  of  were  within  the  statute. 

It  is,  however,  also  true  that  the  nature  and  character  of  the  contract  or 
agreement  in  each  case  was  fully  referred  to  and  suggestions  as  to  their 
imreasonableness  pointed  out  in  order  to  indicate  that  they  were  within 
the  prohibitions  of  the  statute.  As  the  cases  cannot  by  any  possible  con- 
ception be  treated  as  authoritative  without  the  certitude  that  reason  was 
resorted  to  for  the  purpose  of  deciding  them,  it  follows  as  a  matter  of 
course  that  it  must  have  been  held  by  the  light  of  reason,  since  the  conclu- 
sion could  not  have  been  otherwise  reached,  that  the  assailed  contracts 
or  agreements  were  within  the  g^ieral  enumeration  of  the  statute,  and 
that  their  operation  and  effect  brought  about  the  restraint  of  trade  which 
the  statute  prohibited. 

This  being  inevitaUe,  the  deduction  can  in  reason  only  be  this:  That  in 
tiie  cases  relied  upon,  it  having  bc^i  found  that  the  acts  complained  of  were 
within  the  statute  and  operated  to  produce  the  injuries  which  the  statute 
forbade,  that  resort  to  reason  was  not  permissible  in  order  to  allow  that 
to  be  done  which  the  statute  prohibited.  This  being  true,  the  rulings  in 
the  cases  relied  upon  when  rightly  appreciated  were  therefore  this  and 
nothing  more:  That  as  considering  the  contracts  or  agreements,  their  nec- 
essary effect  and  the  character  of  the  parties  by  whom  they  were  madCi 
they  could  not  be  taken  out  of  that  category  by  indulging  in  general  rea- 
soning as  to  the  expediency  or  non-expediency  of  having  made  the  con- 
tracts or  the  wisdom  or  want  of  wisdom  of  the  statute  which  iNx>hibited 
their  being  made. 

That  is  to  say,  the  cases  but  decided  that  the  nature  and  character  of  the 
contracts,  creating  as  they  did  a  conclusive  presumption  which  brought 
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them  within  the  statute,  such  result  was  not  to  be  disregarded  by  the  sub- 
stitution of  a  judicial  appreciation  of  what  the  law  ought  to  be  for  ibe 
plain  judicial  duty  of  enforcing  the  law  as  it  was  made. 

But  aside  from  reasoning,  it  is  true  to  say  that  the  cases  relied  upon  do 
not,  when  rightly  construed,  sustain  the  doctrine  contended  for.  It  is 
established  by  all  of  the  numerous  decisions  of  this  court  which  have  ap- 
plied and  enforced  the  anti-trust  act,  since  they  all  in  the  very  nature  of 
things  rest  upon  the  premise  that  reason  was  the  guide  by  which  the 
provisions  of  the  act  were  in  every  case  interpreted.  Indeed  intermediate 
the  decision  of  the  two  cases  that  is, — ^after  the  decision  in  the  freight  as- 
sociation case  and  before  the  decision  in  the  joint  traffic  case,  the  case  of 
Hopkins  v.  United  States,  171  U.  S.  578 — ^was  decided,  the  opinion  being 
delivered  by  Mr.  Justice  Peckham,  who  wrote  both  the  opinions  in  the 
freight  association  and  in  the  joint  traffic  cases.  And,  referring  in  the 
Hopkins  case  to  the  broad  claim  made  as  to  the  rule  of  interpretation  an- 
nounced in  the  freight  association  case,  it  was  said: 

To  treat  as  condemned  by  the  act  all  agreements  under  which,  as  a 
result,  the  cost  of  conducting  an  inter-State  commercial  business  ma^''  be 
increased  would  enlarge  the  application  of  the  act  far  beyond  the  fair 
meaning  of  the  language  used.  There  must  be  some  direct  and  immediate 
effect  upon  inter-State  commerce  in  order  to  come  within  the  act. 

And  in  the  joint  traffic  case  this  statement  was  expressly  reiterated  and 
approved  and  illustrated  by  example.  like  limitation  on  the  general 
language  used  in  freight  association  and  joint  traffic  cases  is  also  the  clear 
result  of  Bement  v.  National  Harrow  Company,  186  U.  S.  70,  92,  and 
especially  of  Cincinnati  Packing  Company  v.  Bay,  200  U.  S.  179. 

If  the  criterion  by  which  it  is  to  be  determined  in  all  cases  whether  every 
contract,  combination,  etc.,  is  a  restraint  of  trade,  within  the  intendment  of 
the  law  is  the  direct  or  indirect  effect  of  the  acts  involved,  then  of  course 
the  rule  of  reason  becomes  the  guide,  and  the  construction  which  we  have 
given  the  statute,  instead  of  being  refuted  by  the  cases  relied  upon,  is  by 
those  cases  demonstrated  to  be  correct.  This  is  true,  because  as  the  con- 
struction which  we  have  deduced  from  the  history  of  the  act  and  the 
analysis  of  its  text  is  simply  that  in  every  case  where  it  is  claimed  that  an 
act  or  acts  are  in  violation  of  the  statute  the  rule  of  reason,  in  the  light  of 
the  principles  of  law  and  the  public  policy  which  the  act  embodies,  must 
be  applied. 

From  this  it  follows,  since  that  rule  and  the  result  of  the  test  as  to  direct 
or  indirect,  in  their  ultimate  aspect,  come  to  one  and  the  same  thing,  that 
the  difference  between  the  two  is  therefore  only  that  which  obtains  between 
things  which  do  not  differ  at  aU. 

If  it  be  true  that  there  is  this  identity  of  result  between  the  rule  intended 
to  be  applied  in  the  freight  association  case,  that  is,  the  rule  of  direct  and 
ihdirect,  and  the  rule  of  reason  which  under  the  statute  as  we  construe  it 
should  be  here  applied,  it  may  be  asked  how  was  it  that  in  the  opinion  in 
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the  freight  association  case  much  consideration  was  given  to  the  subject 
of  whether  the  agreement  or  combination  which  was  involved  in  that  case 
could  be  taken  out  of  the  prohibitions  of  the  statute  upon  the  theory  of 
its  reasonableness.  The  question  is  pertinent  and  must  be  fully  and 
frankly  met,  for  if  it  be  now  deemed  that  the  freight  association  case  was 
mistakenly  decided  or  too  broadly  stated,  the  doctrine  which  it  announced 
should  be  either  expressly  overruled  or  limited. 

The  confusion  which  gives  rise  to  the  question  results  from  failing  to  dis- 
tinguish between  the  want  of  power  to  take  a  case,  which  by  its  terms  or 
circumstances  which  surround  it — considering  among  such  circumstances 
the  character  of  the  parties — ^is  plainly  within  the  statute,  out  of  the 
operation  of  the  statute  by  resort  to  reason — in  effect  to  establish  that  the 
contract  ought  not  to  be  treated  as  within  the  statute — and  the  duty  in 
every  case  where  it  becomes  necessary  from  the  nature  and  character  of 
the  parties  to  decide  whether  it  was  within  the  statute  to  pass  upon  that 
question  by  the  light  of  reason. 

This  distinction,  we  think,  serves  to  point  out  what  in  its  ultimate  con- 
ception was  the  thought  underlying  the  reference  to  the  rule  of  reason 
made  in  the  freight  association  case,  especially  when  such  reference  is  in- 
terpreted by  the  context  of  the  opinion  and  in  the  light  of  subsequent  opin- 
ion in  the  Hopkins  case  and  in  Cincinnati  Packing  Company  i).  Bay. 

And  in  order,  not  in  the  slightest  degree  to  be  wanting  in  frankness,  we 
say  that  in  so  far,  however,  as  by  separating  the  general  language  used  in 
the  opinions  in  the  freight  association  and  joint  traffic  cases  from  the  con- 
text and  the  subject  and  the  parties  with  which  the  cases  were  concerned, 
it  may  be  conceived  that  the  language  referred  to  conflicts  with  the  con- 
struction which  we  give  the  statute,  they  are  necessarily  now  limited  and 
qualified. 

We  see  no  possible  escape  from  this  conclusion  if  we  are  to  adhere  to  the 
many  cases  decided  in  this  court  in  which  the  anti-trust  law  has  been  ap- 
plied and  enforced  and  if  the  duty  to  apply  and  enforce  that  law  in  the 
future  is  to  continue  to  exist,  the  first  is  true,  because  the  construction 
which  we  now  give  the  statute  does  not  in  the  slightest  degree  conflict 
with  a  single  previous  case  decided  concerning  the  anti-trust  law  aside 
from  the  contention  as  to  the  freight  association  and  joint  traffic  cases,  and 
because  every  one  of  those  cases  applied  the  rule  of  reason  for  the  purpose 
of  determining  whether  the  subject  before  the  court  was  within  the  statute. 
The  second  is  true  since,  as  we  have  already  pointed  out,  imaided  by  the 
light  of  reason  it  is  impossible  to  understand  how  the  statute  may  in  the 
future  be  enforced  and  the  public  policy  which  it  establishes  be  made 
efficacious. 

So  far  as  the  objections  of  defendants  in  error  are  concerned  they  are  all 
embraced  under  two  headings: 

A.  That  the  act,  even  if  the  averments  of  the  bill  be  true,  cannot  be 
constitutionally  applied,  because  to  do  so  would  extend  the  power  of  Con- 
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gms  to  trobjectB  dehors  the  reach  of  its  authority  to  reguhte  oommem, 
by  enabliiig  that  body  to  deal  with  mere  questions  of  produetioii  of  ooni- 
modffcies  mihm  the  States.  But  all  the  structure  upon  which  this  Bxgi^ 
ment  proeeeds  is  based  upon  the  decision  in  United  States  «.  £.  C.  Koighi 
Company,  156  U.  S.  1. 

The  view,  however,  which  the  argument  tidces  of  that  case  and  the  ar- 
guments based  upon  that  view  have  been  so  r^)eatedly  pressed  upon  tUs 
court  in  connection  with  the  interpretation  and  enforcement  of  the  anti- 
trust act,  and  have  been  so  necessarily  and  expressly  decided  to  be  in- 
sound  as  to  oause  the  contentions  to  be  plainly  foreclosed  and  to  require 
no  express  notice.  United  States  «.  Northern  Securities  Co^  Id3  U.  8. 
S94;  Loewe  v.  Lawler,  208  U.  S.  274;  United  SUtes  v.  Swift  &  Co^  IM 
U.  8.  375;  Montague  v.  Lowry,  193  U.  S.  38;  Shawnee  Compren  Com- 
pany 1^.  Anderson,  209  U.  S.  423. 

B.  Many  arguments  are  pressed  in  various  forms  of  statement  which  in 
substance  amount  to  contending  that  the  statute  cannot  be  ^>plied  under 
the  facts  of  this  <»se  without  impairing  rights  of  prc^)erty  and  destroying 
the  freedom  of  contract  or  trade  which  is  essentially  necessary  to  the  wdl- 
being  of  society  and  which  it  is  insisted  is  protected  by  the  oonstitutional 
guaranty  of  due  process  of  law.  But  the  ultimate  foundation  of  all  tiieae 
arguments  is  the  assumption  that  reason  may  not  be  resorted  to  in  in- 
terpreting and  applying  the  statute,  and  therefore  that  the  statute  un- 
reasonably restricts  ihe  rights  to  contract  and  unreasonably  operates  upon 
ihe  right  to  acquire  and  hold  property.  As  the  premises  are  danoostrated 
to  be  unsound  by  the  construction  we  have  given  the  statute,  of  oourse 
the  propositions  which  rest  upon  Uiat  premise  need  not  be  further  noticed. 

So  far  as  the  arguments  proceed  up<m  the  conception  that  in  view  of  the 
generality  of  the  statute  it  is  not  susceptible  of  being  enforced  by  the 
courts  because  it  cannot  be  carried  out  without  a  judicial  exertion  of 
legi^tive  power,  they  are  cleariy  unsoimd.  The  statute  certainly  geii- 
erically  enumerates  the  character  of  acts  which  it  prohibits  and  the  wrong 
which  it  was  intended  to  prevent. 

The  proportions  therefore  but  insist  that  consistently  with  the  funda- 
mental principles  of  due  process  of  law  never  can  it  be  left  to  the  judiciary 
to  decide  whether  in  a  given  case  particular  acts  come  within  a  generic 
statutory  provision.  But  to  reduce  the  propositions,  however,  to  this  their 
final  meaning  makes  it  clear  that  in  substance  they  deny  the  existence  ol 
essential  legislative  autiiority  and  challenge  the  right  oi  the  judiciary  to 
perform  duties  which  that  department  of  the  Government  has  exerted 
from  the  beginning. 

This  is  so  clear  as  to  require  no  elaboration.  Yet,  let  us  demonatrate 
that  which  needs  no  demonstration,  by  a  few  obvious  examples.  Tdoe  for 
instance  the  familiar  cases  where  the  judiciary  is  called  upon  to  detenainie 
whether  a  particular  act  or  acts  are  within  a  given  prohibition  dqiending 
upon  wrongful  intent.  Take  questions  of  fraud.  Consider  the  power  wiiieh 
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must  be  exercised  in  every  case  where  the  courts  are  called  iq)on  to  deter- 
mme  whether  particular  acts  are  invalid  which  are,  abstractly  speaking, 
in  and  of  themselves  valid,  but  which  are  asserted  to  be  invalid  b^ause  of 
their  direct  effect  upon  inter-State  commerce. 
We  come  then  to  the  third  proposition  requiring  consideration,  vb.: 
Third — ^The  facts  and  the  application  of  the  statute  to  them. 
Beyond  dispute  the  proofs  established  substantiaUy  as  alleged  in  the 
bill  the  following  facts: 

1.  The  creation  of  the  Standard  Oil  Company  of  Ohio;  the  organization 
of  the  Standard  Oil  Trust  of  1882,  and  also  a  previous  one  of  1879,  not  re* 
ferred  to  in  the  bill,  and  the  proceedings  in  the  Supreme  Court  of  Ohio, 
culminating  in  a  decree  based  upon  the  finding  that  the  company  was 
unlawfully  a  party  to  that  trust;  the  transfer  by  the  Trustees  of  stocks  in 
certain  of  the  companies;  the  contempt  proceedings;  and,  finally,  the 
increase  of  the  capital  of  the  Standard  Oil  Company  of  New  Jersey  and 
the  acquisition  by  that  company  of  the  shares  of  the  stock  of  the  other  cor- 
porations in  exchange  for  its  certificates. 

The  vast  amount  of  property  and  the  possibilities  of  far-reaching  eontrol 
which  resulted  from  the  fact  last  stated  are  shown  by  the  statement  which 
we  have  previously  announced  concerning  the  parties  to  the  trust  agree- 
ment of  1882,  and  the  corporations  whose  stock  was  held  by  the  Trustees 
under  the  trust  and  which  came  therefore  to  be  held  by  the  New  Jersey 
corporation.  But  these  statements  do  not  with  accuracy  convey  an  ap- 
preciation of  the  situation  as  it  existed  at  the  time  of  the  entry  of  the 
decree  below,  since  during  the  more  than  ten  years  ^diich  elapsed  between 
the  acquiring  by  the  New  Jersey  corporation  of  the  stock  and  other  prop- 
erty which  was  formerly  held  by  the  Trustees  under  the  trust  agreement, 
the  situation  of  course  had  somewhat  changed,  a  change  which  when  ana- 
lyzed in  the  light  of  proof,  we  think,  establishes  that  the  result  of  enlarging 
the  capital  stock  of  the  New  Jersey  company  and  giving  it  the  vast  power 
to  which  we  have  referred,  produced  its  normal  consequence,  that  is,  it 
gave  to  the  corporation,  despite  enormous  dividends  and  despite  the  drop- 
ping out  of  certain  corporations  enumerated  in  the  decree  of  the  court 
below,  an  enlarged  and  more  perfect  sway  and  control  over  the  trade  and 
commerce  in  petroleum  and  its  products.  The  ultimate  situation  referred 
to  will  be  made  manifest  by  an  examination  of  Sections  2  and  4  of  the  de- 
cree below. 

2.  That  the  defendants,  John  D.  Rockefeller,  William  Rockefeller, 
Henry  H.  Rogers,  Henry  M.  Flayer,  John  D.  Archbold,  Oliver  H.  Payne, 
and  Charles  M.  Pratt,  hereafter  called  the  seven  individual  defendants, 
united  with  the  Standard  Oil  Company  and  other  defendants  to  form  and 
effectuate  this  combination,  and  since  its  formation  have  been  and  still 
are  engaged  in  canying  it  into  effect  and  continuing  it;  that  the  defendants, 
Anglo-American  Oil  Company,  (Limited,)  Atlantic  Refining  Cmnpany, 
Continental  Oil  Company,  Crescent  Pipe  line  Company,  Henry  C.  Folger, 
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Jr.,  and  Calvin  N.  Payne,  a  co-partnership  doing  business  under  the  firm 
name  and  style  of  Corsicana  Refining  Company;  Eureka  Pipe  Line  Com- 
pany, Galena  Signal  Oil  Company,  Indiana  Pipe  Line  Company,  Man- 
hattan Oil  Company,  National  Transit  Company,  New  York  Transit 
Company,  Northern  Pipe  Line  Company,  Ohio  Oil  Company,  Prairie  Oil 
and  Gas  Company,  Security  Oil  Company,  Solar  Refining  Company, 
Southern  Pipe  Line  Company,  South  Pennsylvania  Oil  Company,  South- 
western Pennsylvania  Pipe  Lines  Company,  Standard  Oil  Company  of 
California,  Standard  Oil  Company  of  Indiana,  Standard  OU  Company  of 
Iowa,  Standard  OU  Company  of  Kansas,  Standard  Oil  Company  of  Ken- 
tucky, Standard  OH  Company  of  Nebraska,  Standard  Oil  Company  of 
New  York,  Standard  OU  Company,  Washington  Company,  Waters-Pierce 
Oil  Company,  have  entered  into  and  became  parties  to  this  combination 
and  are  either  actively  operating  or  aiding  in  the  operation  of  it;  that  by 
means  of  this  combination  the  defendants  named  in  this  section  have  com- 
bined and  conspired  to  monopolize,  have  monopolized,  and  are  continuing 
to  monopolize  a  substantial  part  of  the  commerce  among  the  States,  in  tiie 
Territories,  and  with  foreign  nations,  in  violation  of  Section  2  ci  the 
Anti-Trust  Act. 

3.  That  in  the  formation  and  execution  of  the  combination  or  conspiracy 
the  Standard  Oil  Company  has  issued  its  stock  to  the  amount  of  more 
than  $90,700,000  in  exchange  for  the  stocks  of  other  corporations  which  it 
holds,  and  it  now  owns  and  controls  all  of  the  capital  stock  of  many  cor- 
porations, a  majority  of  the  stock  or  controlling  interests  in  some  corpora- 
tions, and  stock  in  other  corporations  as  follows: 

company  Total  Cap-  Owned  by 

itol  fitook  Standftid 

Anglo-Am.  Oil  Co.,  (Ltd.) £1,000,000  £999,740 

Atlantic  Ref 'g  Co S5,000,000  $5,000,000 

Bome-Scrymser  Co 200,000  199,700 

Buckeye  Pipe  Line  Co 10,000,000  9,999,700 

Chesebrough  Mfg.  Co.  Con 500,000  277,700 

Colonial  Oil  Co 250,000  249,300 

Continental  Oil  Co 300,000  300,000 

Crescent  Pipe  Line  Co 3,000,000  3,000,000 

Eureka  Pipe  Line  Co 6,000,000  4,999,400 

Galena-Signal  Oil  Co 10,000,000  7,079,500 

Indiana  Pipe  Line  Co 1,000,000  999,700 

Lawrence  Natural  Gas  Co 450,000  450,000 

Mahoning  Gas  Fuel  Co 150,000  149,900 

Mountain  State  Gas  Co 500,000  500,000 

National  Transit  Co 25,455,200  25,451,650 

New  York  Transit  Co 5,000,000  5,000,000 

Northern  Pipe  Line  Co 4,000,000  4,000,000 
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Total  Cap-  Owned  by 

ital  Stock  Standard 

Northwestern  Ohio  Natural  Gas  Co 2,755,250  1,649,450 

Ohio  Oil  Ck) 10,000,000  9,999,850 

People's  Natural  Gas  Co I,b00,000  1,000,000 

Pittsburg  Natural  Gas  Co 310,000  310,000 

Solar  Refg.  Co 500,000  499,400 

Southern  Pipe  Line  Co 10,000,000  10,000,000 

South  Penn.  Oil  Co 2,500,000  2,500,000 

Southwest  Penn.  Pipe  Line 3,500,000  3,500,000 

Standard  OU  Co.  of  Calif 17,000,000  16,999,500 

Standard  Oil  Co.  of  Indiana 1,000,000  999,000 

Standard  Oil  Co.  of  Iowa 1,000,000  1,000,000 

Standard  Oil  Co.  of  Ky 1,000,000  997,200 

Standard  Oil  Co.  of  Neb 600,000  699,500 

Standard  Oil  Co.  of  N.  Y 15,000,000  15,000,000 

Standard  Oil  Co.  of  Ohio 3,500,000  3,499,400 

Swan  A  Pinch  Co 100,100  100,100 

Union  Tank  line  Co 3,500,000  3,499,400 

Vacuum  Oil  Co 2,500,000  2,500,000 

Washington  Oil  Co 100,000  71,480 

Waters-Pierce  Oil  Co 400,000  274,700 

That  the  defendant  National  Transit  Company,  which  is  owned  and 
controlled  by  the  Standard  Oil  Company  aforesaid,  owns  and  controls  the 
,  amounts  of  the  capital  stocks  of  following-named  corporations  and  limited 
partnerships  stated  opposite  each,  respectively,  as  follows: 

r^^^ .  *r^  Total  Owned  by 

COBIPANT  Capital  National 

Stock  T.  Co. 

Connecting  Gas  Co $825,000  $412,000 

Cumberland  Pipe  Line  Co 1,000,000  998,500 

East  Ohio  Gas  Co 6,000,000  5,999,500 

Franklin  Pipe  line  Co.,  Ltd 50,000  19,500 

Prairie  Oil  and  Gas  Co 10,000,000  9,999,500 

That  the  Standard  Company  has  also  acquired  the  control  by  the  owner- 
ship of  its  stock  or  otherwise  of  the  Security  Oil  Company,  a  corporation 
created  under  the  laws  of  Texas,  which  owns  a  refinery  at  Beaumont  in 
that  State,  and  the  Manhattan  Oil  Company,  a  corporation  which  owns 
a  pipe  line  situated  in  the  States  of  Indiana  and  Ohio;  that  the  Standard 
Company,  and  the  corporations  and  partnerships  named  in  Section  2,  are 
engaged  in  the  various  branches  of  the  business  of  producing,  purchasing, 
and  transporting  petroleum  in  the  principal  oil-producing  districts  of  the 
United  States,  in  New  York,  Pennsylvania,  West  Virginia,  Tennessee, 
Kentucky,  Ohio,  Indiana,  Illinois,  Kansas,  Oklahoma,  Louisiana,  Texas, 
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Colorado,  and  California,  in  Bhipping  and  transporting  the  oil  through 
pipe  lines  owned  or  controlled  by  these  oompaniea  from  the  various  oil- 
producing  districts  into  and  through  other  States,,  in  refining  the  petzoleum 
and  manufacturing  it  into  various  products,  in  dupping  the  petroleom 
and  the  products  thereof  into  the  States  and  Territories  of  the  United 
States,  the  District  of  Columbia,  and  to  foreign  nations;  in  shippmg  the 
petroleum  and  its  products  in  tank  cars  owned  or  eontrdled  by  the  sub- 
sictiary  eompanies  into  various  States  and  Territories  of  the  United  States, 
and  into  the  District  of  Columbia^and  in  selling  the  petn^eum  and  its 
products  in  various  places  in  the  States  and  Territories  of  the  United 
States,  in  the  District  of  Columbia,  and  in  foreign  countries;  that  the 
Standard  Company  controls  the  subsidiary  companies  and  directs  the 
management  thereof  so  that  none  of  the  subsidiary  companies  competes 
with  any  other  of  those  companies  or  with  the  Staadard  Company,  but 
their  trade  is  all  managed  as  that  of  a  single  person. 

Giving  to  the  facts  just  stated  the  weight  which  it  was  deemed  they  wore 
entitled  to,  in  the  light  afforded  by  the  proof  of  other  cognate  facts  and 
circumstances,  the  court  below  held  that  the  acts  and  dealings  established 
by  the  proof  operated  to  destroy  the  "potentiality  of  competitioB"  whieh 
otherwise  would  have  existed  to  such  an  extent  as  to  cause  the  transfers  of 
stock  which  were  made  to  the  New  Jersey  corporation  and  the  control 
which  resulted  over  the  many  and  various  subsidiary  corporations  to  be 
a  combination  or  conspiracy  in  restraint  of  trade  and  in  violation  of  the 
first  section  of  the  act,  but  also  to  be  an  attempt  to  monopolise  and  a  men 
nopoli2ation  bringing  about  a  perennial  violation  of  the  second  section. 

We  see  no  cause  to  doubt  the  correctness  of  these  conclusions,  consider- 
ing the  subject  from  every  aspect,  that  is,  both  in  view  of  the  facts  estal>- 
lished  by  the  record  and  the  necessary  operation  and  effect  of  the  law  as 
we  have  construed  it  upon  the  inferences  deducible  from  the  facts,  for  the 
following  reasons: 

A — Because  the  unification  of  power  and  control  over  petroleum  and  its 
products,  which  was  the  inevitable  result  of  the  combining  in  the  New  Jer- 
sey corporation  by  the  increase  of  its  stock  and  the  transfer  to  H  (^  tbe 
stocks  of  so  many  other  corporations  aggregating  so  vast  a  capital,  gives 
rise,  in  and  of  itself,  in  the  absence  of  countervailing  circumstances,  to 
say  the  least  to  the  prima  facie  presumption  of  intent  and  purpose  to  main- 
tain the  dominancy  over  the  oil  industry,  not  as  a  resuh  of  normal  metixKlB 
of  industrial  development,  but  by  new  means  of  combination  which  were 
resorted  to  in  order  that  greater  power  might  be  added  than  would  other- 
wise have  arisen  had  normal  methods  been  followed,  the  whole  with  ih» 
purpose  of  excluding  others  from  the  trade  and  thiis  oentraliiing  m  tlie 
combination  perpetual  control  of  the  movements  of  petroleum  and  its 
products  in  the  channels  of  inter-State  commerce. 

B — ^Because  the  prima  facie  presumption  of  intent  to  restiain  trade,  to 
monopolize  and  to  bring  about  monopolisation  resulting  from  the  aet  of 
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expandmg  stoek  of  ihe  New  Jersey  oorpcNration  and  vesting  ii  with  siwh 
▼art  CQntrol  of  the  oil  industry,  is  made  oonduaiye  by  conadlering. 

1.  The  conduct  of  the  persons  or  corporations  who  were  mainity  instru- 
mental in  bringing  about  the  extension  of  power  in  the  New  Jersey  cor- 
poration before  the  consununation  of  that  result  and  prior  to  the  formation 
of  the  trust  agreements  of  1879  and  1882. 

2.  By  coDBidering  the  proof  as  to  what  was  done  under  those  agree- 
ments and  the  acts  which^inunediateiy  preceded  the  vesting  of  power  in 
the  New  J&sesy  corporation  as  well  as  by  weighing  the  modes  in  whieh 
the  power  vested  in  that  corporation  has  been  exerted  and  the  results 
whieh  luKve  arisen  f nnn  it. 

Reeurring  to  the  acts  done  by  the  individuals  or  corporations  who  were 
mainly  instrumental  in  bringhig  about  the  expansion  of  the  New  Jersey 
corporation  during  the  period  prior  to  the  formation  of  the  trust  agree- 
ments of  1879  and  1882,  including  those  agreements,  not  for  the  purpose 
of  weighing  the  substantial  merit  of  the  numerous  charges  of  wrong  doing 
made  during  such  period,  but  solely  as  an  aid  for  discovering  intent  and 
purpose,  we  think  no  disinterested  mind  can  survey  the  period  in  question 
without  being  irresistibly  driven  to  the  conclusion  that  the  very  genius  for 
commercial  develi^pment  and  oj^^anization  which  it  would  seem  was  mani- 
fested from  the  beginning  soon  begot  an  intent  and  purpose  to  exclude 
others  which  was  frequently  manifested  by  acts  and  dealingB  whoUy  incon- 
sistent with  the  theory  that  they  were  made  with  the  single  conception  of 
advancing  the  development  of  business  power  by  usual  methods,  but 
which,  on  the  contrary,  necessarily  involved  the  intent  to  drive  others 
from  the  field  and  to  exclude  them  fnxn  their  r^t  to  trade  and  thus  ao- 
compiiah  the  mastery  which  was  the  end  in  view. 

And,  considering  the  period  from  the  date  of  the  trust  agreements  of 
1879  and  1882  up  to  the  time  of  the  expansion  of  the  New  Jersey  corpora- 
tion, the  gradual  extension  of  the  power  over  the  commerce  in  oil  which 
ensued — ^the  decision  of  the  Supreme  Court  of  Ohio,  the  tardiness  or  re- 
hictanee  in  conforming  to  the  conmiands  of  that  decision,  the  method  first 
adopted,  and  that  which  finally  culminated  in  the  plan  of  the  New  Jersey 
corporation,  all  additionally  serve  to  make  manifest  the  continued  est- 
istenoe  of  the  intoit  which  we  have  previously  indicated  and  whieh, 
among  other  things,  impelled  the  expansion  of  the  New  Jersey  eorpo- 
ration. 

The  exercise  of  the  power  which  resulted  from  that  organisation  fortifies 
Hoe  f oregoii^  conehnions,  since  the  development  whieh  came,  the  aequisfr- 
tioD  here  and  there  which  ensued  of  every  efficient  means  by  which  com- 
peliliQD  oookl  have  been  asserted,  the  slow  but  resistless  methods  which 
followed  by  which  means  of  transportation  were  absorbed  and  brought 
ttodsr  control,  the  system  of  marketing  which  was  adopted  by  which  the 
counti'y  was  divided  into  districts  and  the  trade  in  each  district  in  oil  was 
turned  over  to  a  designated  corporation  within  the  c<»nbination  and  all 
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others  were  excluded,  all  lead  the  mmd  up  to  a  conviction  of  a  purpose  and 
intent  which  we  think  is  so  certain  as  practically  to  cause  the  subject  not  to 
be  within  the  domain  of  reasonable  contention. 

The  inference  that  no  attempt  to  monopolize  could  have  been  intended^ 
and  that  no  monopolization  resulted  from  the  acts  complained  of  since 
it  is  established  that  a  very  small  percentage  of  the  crude  oil  produced  was 
controlled  by  the  combination,  is  unwarranted.  As  substantial  power 
over  the  crude  product  was  the  inevitable  result  of  the  absolute  control 
which  existed  over  the  refined  product,  the  monopolization  of  the  one 
carried  with  it  the  power  to  control  the  other,  and  if  the  inference  which 
this  situation  suggests  were  developed,  which  we  deem  it  unnecessary  to 
do,  they  might  well  serve  to  add  additional  cogency  to  the  presumption  of 
intent  to  monopolize,  which  we  have  found  arises  from  the  unquestioned 
proof  on  other  subjects. 

We  are  thus  brought  to  the  last  subject  which  we  are  called  upon  to  ocm- 
sider,  viz.: 

Fourth — ^The  remedy  to  be  administered. 

It  may  be  considered  that  ordinarily  where  it  was  found  that  acts  had 
been  done  in  violation  of  the  statute,  adequate  measure  of  relief  would  re- 
sult from  restraining  the  doing  of  such  acts  in  the  future.  Swift  v.  United 
States,  196  U.  S.  375.  But  in  a  case  hke  this,  where  the  condition  whidi 
has  been  brought  about  in  violation  of  the  statute  in  and  of  itself,  is  not 
only  a  continued  attempt  to  monopolize  but  also  a  monopolization,  the 
duty  to  enforce  the  statute  requires  the  application  of  broader  and  more 
controlling  remedies. 

As  penalties  which  are  not  authorized  by  law  may  not  be  inflicted  by 
judicial  authority,  it  follows  that  to  meet  the  situation  with  which  we  are 
confronted  the  application  of  remedies  twofold  in  character  becomes  es- 
sential: 

First — ^To  forbid  the  doing  in  the  future  of  acts  like  those  which  we  have 
found  to  have  been  done  in  the  past  which  would  be  violative  of  the  statute. 

Second — The  exertion  of  such  measure  of  relief  as  will  effectually  dis- 
solve the  combination  found  to  exist  in  violation  of  the  statute,  and  thus 
neutralize  the  extensive  and  continually  operating  force  which  the  posses- 
sion of  the  power  unlawfully  obtained  has  brought  and  will  continue  to 
bring  about. 

In  applying  remedies  for  this  purpose,  however,  the  fact  must  not  be 
overlooked  that  injury  to  the  public  by  the  prevention  of  an  undue  re- 
straint on  or  the  monopolization  of  trade  or  commerce  is  the  foundation 
upon  which  the  prohibitions  of  the  statute  rest,  and,  moreover,  that  <xie 
of  the  fundamental  purposes  of  the  statute  is  to  protect,  not  to  destroy 
rights  of  property. 

Let  us  then,  as  a  means  of  accurately  determining  what  relief  we  are  to 
afford,  first  come  to  consider  what  relief  was  afforded  by  the  court  below, 
in  order  to  fix  how  far  it  is  necessary  to  take  from  or  add  to  that  relief,  to 
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ihe  end  that  the  prohibitionB  of  the  etatute  may  faaye  complete  and  oper- 
ative force. 

The  court  below,  by  virtue  of  Sections  1, 2,  and  4  of  its  decree,  adjudged 
that  the  New  Jersey  corporation  in  so  far  as  it  held  the  stock  of  the  various 
corporations,  recited  in  Sections  2  and  4  of  the  decree,  or  controlled  the 
same,  was  a  combination  in  violation  of  the  first  section  of  the  act,  and  an 
attempt  to  monopolise  or  a  monopolisatirai  contrary  to  the  second  section 
of  the  act.  It  commanded  the  dissolution  of  the  combination  and  therefore 
In  effect  directed  the  transfer  by  the  New  Jersey  corporation  back  to  the 
stockholder  of  the  various  subsidiary  corporations  entitled  to  the  same  of 
the  stock  which  had  been  turned  over  to  the  New  Jersey  company  in  ex- 
change for  its  stock.  To  make  this  oonmiand  effective,  Section  5  of  the 
decree  forbade  the  New  Jersey  corporation  from  in  any  form  or  manner 
exercising  any  ownership  or  exerting  any  power  directly  or  indirectly  in 
virtue  of  its  apparent  title  to  the  stocks  of  tJie  subsidiary  corporations,  and 
prohibited  those  subsidiary  corporations  from  paying  any  dividends  to  the 
New  Jersey  corporations  or  doing  any  act  which  would  recognise  further 
power  in  that  company,  except  to  the  extent  that  it  was  necessary  to  en- 
able that  company  to  transfer  the  stock. 

So  far  as  the  owners  of  the  stock  of  the  subsidiary  corporations  and  the 
corporations  themselves  were  concerned  after  the  stock  had  been  trans- 
ferred, Section  C  of  the  decree  enjoined  them  from  in  any  way  conspiring 
or  combining  to  violate  the  act  or  to  monopolise  or  attempt  to  monopolise 
in  virtue  of  their  ownership  of  the  stock  transferred  to  them,  and  pro- 
hibited all  agreements  between  the  subsidiary  corporations  or  other  stock- 
holders in  the  future  tending  to  produce  or  bring  about  further  violations. 
of  tiie  act. 

By  Section  7,  pending  the  accomplishment  of  the  dissolution  of  the  com- 
bination by  the  transfer  of  stock  and  until  it  was  consummated,  the  de- 
fendants named  in  Section  1,  constituting  all  the  corporations  to  which  we 
have  referred,  were  enjoined  from  engaging  in  or  carr>ang  on  inter-State 
commerce.  And  by  Section  9,  among  other  things,  a  delay  of  thirty  days 
was  granted  for  the  carrying  into  effect  the  directions  of  the  decree* 

So  far  as  the  decree  held  that  the  ownership  of  the  stock  of  the  New 
Jersey  corporation  constituted  a  combination  in  violation  of  the  first 
section  and  an  attempt  to  create  a  monopoly  or  to  monopolise  under  the 
second  section  and  commanded  the  dissolution  of  the  combination,  the 
decree  was  clearly  appropriate.  And  this  also  is  true  of  Section  5  of  the 
decree  which  restrained  both  the  New  Jersey  corporation  and  the  sub- 
sidiary corporations  from  doing  anjrthing  which  would  recognise  or  give 
effect  to  further  ownership  in  the  New  Jersey  corporation  of  the  stocks 
which  were  ordered  to  be  retransferred. 

But  the  contention  is  that,  in  so  far  as  the  relief  by  way  of  injimction 
which  was  awarded  by  Section  6  against  the  stockholders  of  the  subsidiary 
corporations  or  the  subsidiary  corporations  themselves,  after  the  transfer 
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of  stock  by  the  New  Jersey  corporation  was  completed  in  oonf  orini^  to  the 
decree,  that  the  relief  awarded  was  too  broad. 

A.  Because  it  was  not  sufficiently  specific  and  tended  to  cause  those 
who  were  within  the  embrace  of  the  order  to  cease  to  be  under  the  protec- 
tion of  the  law  of  the  land  and  required  them  to  thereafter  conduct  th^ 
business  under  the  jeopardy  of  punishments  for  contempt  for  violating  a 
general  injunction.  New  Haven  Railroad  v.  Inter-State  Comniaoe  Ckun- 
mission,  200  U.  S.  404. 

Besides,  it  is  said  that  the  restraint  imposed  by  Section  6,  even  putting 
out  of  view  the  consideration  just  stated — ^was  moreover  calculated  to  do 
injury  to  the  public,  and  it  may  be  in  and  of  itself  to  produce  the  very 
restraint  on  the  due  coimse  of  trade  which  it  was  intended  to  prevent.  We 
say  this  since  it  does  not  necessarily  follow  because  an  illegal  restraint  of 
trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted  from 
the  combination,  and  the  transfer  of  the  stocks  of  the  subsidiary  corpora- 
tions to  the  New  Jersey  corporation,  that  a  like  restriunt  or  attempt  to 
monopolize  or  monopolization  would  necessarily  arise  from  agreemmts 
between  one  or  more  of  the  subsidiary  corporations  after  the  transfer  of 
the  stock  by  the  New  Jersey  corporation. 

For  illustration,  take  the  pipe  lines.  By  the  effect  of  the  transfer  of  the 
stock,  the  pipe  lines  would  come  under  the  control  of  various  corporations 
instead  of  being  subjected  to  a  uniform  control.  If  various  corporations 
owning  the  lines  determined  in  the  public  interest  to  so  combine  as  to 
make  continuous  line,  such  agreement  or  combination  would  not  be  re- 
pugnant to  the  act.   And  yet  it  might  be  restrained  by  the  decree. 

As  another  example,  take  the  Union  Tank  line  Company,  one  of  ihd 
subsidiary  corporations,  the  owner  practically  of  all  the  tank  cars  in  use 
by  the  combination.  If  no  possibility  existed  of  agreements  for  the  dis- 
tribution of  these  cars  among  the  subsidiary  corporations,  the  most  serious 
detriment  to  the  public  interest  might  result.  Conceding  the  merit,  ab- 
stractly considered,  of  these  contentions,  they  are  irrelevant.  We  so 
think,  since  we  construe  the  sixth  paragraph  of  the  decree,  not  as  depriving 
the  stockholders  of  the  corporations,  after  the  dissolution  of  tiie  comlHna- 
tion,  of  the  power  to  make  normal  and  lawful  contract  or  agreements,  but 
as  restraining  them  from,  by  any  device  whatever,  recreating  directiy  or 
indirectiy  the  illegal  combination  which  the  decree  dissolved. 

In  other  words,  we  construe  the  sixth  paragraph  of  the  decree,  not  as 
depriving  the  stockholders  or  corporations  of  the  right  to  live  under  the 
law  of  the  land,  but  as  compelling  obedience  to  that  law.  As,  ^therefore, 
the  sixth  paragraph  as  thus  construed  is  not  amenable  to  the  criticisms 
directed  against  it  and  cannot  produce  the  harmful  results  which  the  ar- 
guments suggest,  it  was  obviously  right. 

We  think  that  in  view  of  the  magnitude  of  the  interests  involved  and 
their  complexity  that  the  delay  of  thirty  days  allowed  for  executing  the 
decree  w^  top  short  mi  shpuld  be  extend^  so  {is  tp  embrace  a  period  gf 
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at  least  six  months.  So  also,  in  view  of  the  possible  serious  injury  to  result 
to  the  public  from  an  absolute  cessation  of  inter-State  commerce  in  petro- 
leum and  its  products  by  such  vast  agencies  as  are  embraced  in  the  com- 
bination, a  result  which  might  arise  from  that  portion  of  the  decree  which 
enjoined  carrying  on  of  inter-State  commerce  not  only  by  the  New  Jersey 
corporation  but  by  all  the  subsidiary  companies  until  the  dissolution  of 
the  combination  by  the  transfer  of  the  stocks,  this  section  of  the  decree 
should  not  have  been  awarded. 

Our  conclusion  is  that  the  decree  below  was  right  and  should  be  affirmed, 
except  as  to  the  minor  matters  Concerning  which  we  have  indicated  the 
decree  should  be  modified.  Our  order  will  therefore  be  one  of  affirmance 
with  directions,  however,  to  modify  the  decree  in  accordance  with  this 
opinion;  the  court  below  to  retain  jurisdiction  to  the  extent  necessary  to 
compel  compliance  in  every  respect  with  its  decree.   And  it  is  so  ordered. 

JUSTICE  Harlan's  oral  dissent 

When  Chief  Justice  White  concluded  the  reading  of  the 
court's  decision^  Justice  Harlan^  dissenting,  said: 

I  feel  constrained  by  a  sense  of  duty  to  state  some  objections  which  I 
have  to  the  opinion  of  the  court,  which  I  have  heretofore  examined  in 
typewriting. 

I  shall  not  say  anything  about  the  decree  except  to  say  that  upon  hear- 
ing the  arguments  on  this  act  some  years  ago,  and  since  my  examination 
of  this  case,  I  came  to  the  conclusion  that  the  decree  of  the  Circuit  Court 
was  substantially  right  in  all  particulars. 

As  to  the  modifications  referred  to  by  the  learned  Judge,  when  I  see  the 
opinion  and  the  decree  in  print  I  can  understand  them  better,  and  in  the 
opinion  which  I  am  hereafter  to  file  I  can  express  my  views  distinctly  as 
to  those  modifications. 

As  to  all  the  Chief  Justice  has  said  about  the  illegal  combination  of  this 
oil  company  and  its  coming  within  the  Anti-Trust  act  I  cordially  concur. 
There  are,  however,  some  things  in  this  opinion,  and  that  are  to  result 
from  this  opinion,  which  I  think  may  very  well  alarm  thoughtful  men,  or 
many  thoughtful  men,  and  I  am  imwilling  to  let  them  pass  with  any  idea 
that  I  approve  them. 

The  Anti-Trust  act  of  1890  was  passed  at  a  time  when  this  country  was 
in  a  state  of  great  unrest,  arising  out  of  an  enormous  aggregation  of  capital 
in  a  few  hands  and  arising  out  of  combinations  which  had  their  hands 
upon  the  throat  of  this  country  in  respect  even  to  the  necessities  of  life, 
and-  Congress  had  before  it  the  great  question  as  to  how  these  evils  were 
to  be  remedied,  so  far  as  Congress  had  the  power  to  remedy  them.  The 
question  was:  "What  shall  we  do?'' 

They  finally,  after  great  debate  by  able  statesmen,  passed  the  Anti- 
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Trust  act  of  1890.  Let  me  call  your  attention  to  a  few  of  the  wonfa  of 
that  act.   li  provideB  in  Section  1: 

"That  every  contract,  combination  in  fonn  of  trost  or  othenriae,  or 
conspiracy" — not  in  resteaint  of  trade,  as  the  learned  Chief  Justioe  sud 
in  one  part  of  his  remarics,  but — ^''in  restraint  of  trade  among  the  sefenl 
States  and  with  foreign  nations,  is  hereby  declared  to  be  iUegaL*' 

Omgress  has  nothing  to  do  with  domestic  trade  in  the  States,  but  as  to 
inter-State  trade  it  has  a  great  deal  to  do,  aad  tiierefore  it  fell  upon  this 
policy.  The  men  who  were  in  the  Congress  of  the  United  States  at  that 
time  knew  what  the  common  law  was  idbout  the  restraint  of  trade.  Tiwy 
knew  what  restraints  of  trade  at  common  law  were  lawful,  and  what  were 
unlawful.    But  Congress  said : 

"The  surest  way  to  protect  inter-State  commerce  is  not  to  start  upon 
any  distinctions  at  all  as  to  the  kinds  of  trade;  no,  'every'  contract  in  re* 
straint  of  trade  among  the  States  is  hereby  declared  to  be  ill^aL'' 

Then,  in  the  second  section: 

"Every  person  who  shall  monopolize  or  attempt  to  monopolise  or  com- 
bine or  ocHispire  with  any  other  person  or  persons  to  monopolise."  Mo- 
nopolize what?  "  Any  part  of  inter-State  trade  or  commerce  shall  be  liable 
to  the  penalties  prescribed  by  this  act." 

What  becomes,  then,  of  the  statement  that  this  act  did  not  condemn 
monopoly  in  itself?  Did  not  these  men  know  what  a  monopoly  waa? 
And  when  Congress  said  that  we  will  punish  any  man  that  monopoines 
or  attempts  to  monopolise  any  part  6f  inter-State  ooomieroe,  did  it  not 
know  what  it  intended?   That  is  not  all. 

"Every  contract,  combination  in  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  States  is  hereby  de- 
clared illegal." 

Therefore  Congress  said  to  all  the  people  of  this  country:  "We  are  not 
going  to  bother  the  courts  or  ourselves  with  any  inquiries  as  to  what  con- 
tracts are  in  restraint  of  trade  reasonably  or  imreasonably.  We  are  not 
going  to  leave  that  to  any  jury.  We  are  not  going  to  leave  that  to  any 
Circuit  Judge.  We  will  determine  it  as  a  part  of  tiie  policy  of  the  United 
States  that,  so  far  as  inter-State  trade  is  concerned,  no  body  or  oorpotBtion 
shall  make  or  attempt  to  enforce  a  contract,  any  contract,  that  in  any  de- 
gree restrains  inter-State  trade." 

Can  anybody  doubt  the  meaning  of  those  words?  If  you  asy  two  and 
two  make  four,  you  would  not  make  it  any  plains  than  these  words  make 
out  the  intention  of  Congress. 

What  occurred  next?  Look  at  this,  step  by  step,  and  I  shidi  get  directity 
to  the  part  of  this  opinion  that  I  say  may  well  alarm  the  oountiyy  not- 
withstanding the  many  good  things  that  are  in  it,  magnificently  said. 

In  1896,  fifteen  years  ago,  a  case  was  in  this  court  known  as  the  Trane- 
Missouri  case.  The  railroads  in  that  case  had  come  to  make  an  agreement 
about  rates,  and  the  question  was  whether  or  not  that  agreement  was  in 
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violatioii  ol  the  anti-trust  law  ol  1890.  That  question  involved  the  con- 
straotion  as  to  the  aoope  and  meaning  of  that  anti-trust  law.  Who  was 
here  to  instruct  the  court  on  that  oocasian?  We  hear  a  good  deal  about  the 
''lamp  of  reason.'*  We  hear  that  the  time  has  come  when  we  should  hold 
up  the  light  of  reason  and  look  at  this  act,  as  if  the  men  of  that  day,  freshly 
after  the  passage  of  the  act,  were  moving  about  in  darkness,  and  did  not 
know  what  they  were  doing  or  saying. 

Let  us  see  who  are  the  men  in  that  case  that  were  moving  about  in  dark- 
ness and  did  not  have  the  light  of  reason  by  which  to  interpret  the  act.  In 
the  first  place,  there  were  here  in  that  case — ^I  well  remember  it,  and  I  said 
atthe  time  I  had  never  heard  in  all  my  professional  life  a  more  magnificent 
argument  than  was  made  in  that  case — ^first,  the  Attomey-<9eneral  of  the 
United  States,  William  F.  Guthrie  of  New  York,  John  P.  Dillon  of  New 
York,  James  C.  Carter,  the  leader  of  the  American  bar  of  that  day;  Ed- 
ward J.  Phelps  of  Vermont,  Lloyd  W.  Bowers  as  representing  some  of  the 
railroads— one  of  the  greatest  lawyers  this  country  ever  has  had — and 
John  O.  Johnson  of  Philadelphia  was  on  one  of  the  briefs. 

These  were  the  men  who  were  before  this  court  at  that  time,  and  what 
was  their  contention?  That  that  act  of  Congress  did  not  embrace  reason- 
able restraint  of  trade,  but  only  unreasonable  restraint  of  trade.  Tliat 
was  the  question  that  they  pressed  upon  this  court. 

What  did  this  court  say?  Pardon  me  for  reading  a  little  to  show  exactly 
what  was  in  their  minds.  It  is  said,  in  an  opinion  delivered  by  a  great 
jurist,  Mr.  Justice  Peckham: 

"While  the  statute  pn^bits  all  combinations  in  the  form  of  trusts  or 
other?rise,  the  limitations  are  not  confined  to  that  form  alone.  All  com- 
binations which  are  in  restraint  of  trade  or  commerce  are  prohibited, 
whether  in  the  form  of  trusts  or  in  any  other  form." 

And  then  they  came  directly  to  the  question  pressed  by  these  eminent 
lawyers  upon  the  attention  of  the  court,  and  the  court  said  in  the  opinion: 

"Tlie  next  question  to  be  discussed  is  as  to  what  is  the  true  construction 
of  the  statute,  assuming  that  it  applies  to  ecmmxon  carriers  by  railroad. 
What  is  the  meaning,"  the  court  adcs,  "of  the  language  used  in  the  statute 
that  every  eontract,  combination  in  the  form  of  trusts,  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  States,  or  with 
foreign  nations,  is  hereby  declared  to  be  illegal?" 

What  is  the  meaning  of  that?  asks  the  court.  Is  it  confined  to  a  contract 
or  combination  which  is  only  an  unreasonable  restraint  of  trade  or  com- 
merce, or  does  it  include  what  the  language  of  the  act  plainly  and  in  terms 
covers:  "All  contracts  of  that  nature"— fdl  contracts  that  restrain  trade 
at  all  among  the  states  are  prohibited  by  this  statute. 

It  is  now,  with  much  amplification  of  argument,  urged  that  this  statute, 
in  declaring  illegal  every  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce,  does  not  mean  what  the 
language  used  therein  plainly  imports,  but  that  it  means  only  to  declare 
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illegal  any  such  contract  which  is  in  unreasonable  restraint  of  trade  while 
leaving  all  others  unaffected  by  the  provisions  of  the  act;  that  the  common 
law — ^we  hear  a  good  deal  about  that  in  this  opinion — ''that  the  conunon 
law  meaning  of  the  term  'contract  in  restraint  of  trade'  includes  only  such 
contracts  as  are  in  unreasonable  restraint  of  trade  and  where  that  term  is 
used  in  the  Federal  statutes  it  is  not  intended  to  include  all  contracts  in 
restraint,  but  only  those  which  are  in  unreasonable  restraint  thereof." 

That  was  the  argument  of  these  eminent  lawyers.    The  court  says: 

"By  the  simple  use  of  the  term  'contract  in  restraint  of  trade'  all  con- 
tracts of  that  nature,  whether  invalid  or  otherwise,  would  be  included,  and 
not  alone  that  kind  of  contract  which  was  invalid  and  unenforceable  as 
being  in  unreasonable  restraint  of  trade.  When,  therefore,  the  body  of 
the  act  pronounces  as  illegal  every  contract  or  combination  in  restraint 
among  the  several  States,  the  plain  and  ordinary  meaning  of  such  language 
is  not  limited  to  that  kind  of  contract  alone  which  is  in  unreasonable  re- 
straint of  trade,  but  all  the  contracts  are  included  in  such  language,  and 
no  exceptions  or  limitations  can  be  added  without  placing  in  the  act  that 
which  has  been  omitted  by  Congress." 

Another  part  of  the  same  opinion  reads: 

"The  arguments  which  have  been  addressed  to  us  su^^est  that  the  in- 
clusion of  all  contracts  in  restraint  of  trade,  as  provided  for  by  the  lan- 
guage of  the  act,  have  been  based  upon  the  alleged  presumption  that 
Congress,  notwithstanding  the  language  of  the  act,  could  not  have  in- 
tended to  embrace  all  contracts,  but  only  such  contracts  as  were  in  un- 
reasonable restraint  of  trade.  Whether  that  be  the  result  or  not  we  do 
not  know  and  can  not  predict.  These  circumstances" — I  call  attention 
to  those  words — "these  circumstances  are  not  for  us.  If  the  act  ought  to 
read  as  contended  for  by  defendants.  Congress  is  the  body  to  amend  it, 
and  not  this  court,  by  a  process  of  judicial  legislation  wholly  unjustifii^k. 
Large  numbers  do  not  agree  that  the  view  of  the  law  taken  by  tJie  defend- 
ant is  sound  or  true  in  substance,  and  Congress  may,  and  very  probably 
did,  share  in  that  belief  in  passing  the  act. 

"The  public  policy  of  the  Government  is  to  be  found  in  its  statutes,  and 
when  they  have  not  directly  spoken,  then  in  the  decisions  of  the  courts  and 
the  constant  practice  of  the  Grovemment  officials;  but  when  the  lawmaking 
power  speaks  upon  a  particular  subject  over  which  it  has  constitutional 
power  to  legislate  the  public  policy  in  such  case  is  what  the  statute  enacts. 
If  the  law  prohibits  any  contract  or  combination  in  restraint  of  trade  €x 
conunerce,  a  contract  or  combination  of  trade  in  violation  of  such  law  is 
void,  whatever  may  have  been  heretofore  decided  by  the  courts  to  have 
been  the  public  policy  of  the  coimtry  on  the  subject. 

"The  conclusion  which  we  have  drawn  from  the  examination  above 
made  into  the  question  is  that  the  anti-trust  act  applies  to  rsulroads  and 
that  it  renders  illegal" — of  course,  if  it  applies  to  railroads  it  applies  to 
any  other  combination — "and  that  it  renders  illegal  all  agreements  which 
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are  in  restraint  of  trade  or  oommerce,  as  we  have  defined  that  expression, 
and  the  question  then  arises  whether  the  agreement  before  us  is  of  that 
nature." 

And  they  held  that  it  was.  But  the  controversy  did  not  end  there. 
Two  years  later  another  case  came  from  the  West,  known  as  the  Joint 
Traffic  case,  decided  in  171  U.  S.  There  the  question  was  whether  a  cer- 
tain traffic  agreement  in  that  case  was  in  violation  of  the  anti-trust  law. 
And  what  counsel  were  here  then  to  enlighten  the  court?  Two  of  the  very 
same  counsel  that  were  at  the  former  hearing — J.  C.  Carter  with  able  as- 
sociates, E.  J.  Phelps,  and  then  lastly — ^for  no  doubt  there  was  infinite 
confidence  in  the  ability  this  new  lawyer  brought  in  the  case  for  the  pur- 
pose of  putting  into  the  hands  of  this  court  the  light  of  reason  and  to  make 
them  see  what  was  the  real  meaning  of  the  act — ^there  was  George  F. 
Edmunds  of  Vermont. 

Is  there  any  doubt  but  that  James  C.  Carter,  E.  J.  Phelps,  and  George 
F.  Edmimds  would  have  gone  into  every  nook  and  comer  of  that  case  and 
found  out  every  argument  or  thought  that  would  benefit  the  court  in  its 
reaching  a  conclusion?  It  is  quite  interesting  to  recur  to  what  the  court 
said  about  this  attempt  to  have  it  reconsider  what  it  has  deliberately  said 
was  the  meaning  of  the  act  of  Congress.   Let  me  read  a  little  more : 

''Finally,  we  are  asked  to  reconsider  the  question  decided  in  the  trans- 
Missouri  case  and  to  retrace  the  steps  taken  therein,  because  of  the  plain 
error  contained  in  that  decision  and  the  widespread  alarm  with  which  it 
was  received  and  the  serious  consequences  which  have  resulted  or  may 
soon  result  from  the  law  as  interpreted  in  that  case." 

And  the  court  says: 

"The  opinion  in  the  trans-Missouri  case  gives  great  force  and  stability 
to  the  arguments  against  the  decision  finally  arrived  at  by  the  court." 

The  court  added  that  one  of  the  benefits  that  it  had  in  that  case  was  the 
illuminating  and  extraordinarily  able  dissenting  opinion  written  in  th^ 
former  case  as  well  as  in  that  case  by  our  learned  Chief  Justice,  who  is  now 
at  the  head  of  this  court.    They  had  the  benefit  of  his  views. 

It  was  after  a  full  discussion  of  the  questions  involved,  and  with  a  knowl- 
edge of  the  views  entertained  by  the  minority,  as  expressed  in  the  dissent- 
ing opinion,  that  the  majority  of  the  court  came  to  the  conclusion  that  it 
did. 

Soon  after  the  decision,  a  petition  for  rehearing  of  the  case  was  made, 
supported  by  a  printed  argument  in  its  favor,  and  pressed  with  an  earnest- 
ness and  vigor  which  was  certainly  commensurate  with  the  importance  of 
the  case. 

This  court,  mih  care  and  deliberation,*  and  also  with  a  full  appreciation 
of  their  importance,  again  considered  the  questions  involved  in  the  former 
decision.  A  majority  of  the  court  once  more  arrived  at  the  conclusion  it 
had  first  announced,  and  accordingly  it  denied  the  application. 

"Now,  for  the  third  time" — says  the  court  back  in  1897 — "the  same 
20 
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arguments  are  employed,  and  the  court »  agfdn  asked  to  reeant  its  (onner 
opinion  and  to  decide  the  same  question  in  direct  oppoflitkm  to  the  con- 
clusion anrived  at  in  the  trans-Missouri  case.  In  fact,  so  close  wns  the 
division  of  this  court  when  the  matter  was  under  advisement,  together 
with  the  views^of  some  of  the  Judges  in  the  lower  courts,  that  we  were  led 
to  a  most  careful  scrutiny  and  examination  of  the  aitj^uments  advaneed  by 
both  sides.  And  it  was  after  such  an  examination  was  made  that  the 
court  came  to  the  conclusion  it  did.  It  is  not  now  allied  tiiat  the  eouit 
on  the  former  occasion  overlooked  any  argument  for  the  respraide&ts  or 
misapplied  any  controlling  point.  It  is  simply  insisted  that  notwithstand- 
ing the  arguments  from  the  opposite  view,  the  court  arrived  at  an  erriMie* 
ous  result  which,  for  reasons  already. stated,  ought  to  be  reo(»Bidered  and 
reversed.  As  we  have  twice  already  deliberately  and  earnestly  ccxuadered 
the  same  arguments  which  are  now  for  a  third  time  pressed  i^xm  oiv 
attention,  it  would  hardly  be  expected  that  our  opinion  should  now  ehange 
from  that  carefuHy  expressed.'' 

If  any  one  will  take  the  trouble  to  run  through  the  briefs  and  ai^guments 
of  these  two  cases,  they  wiH  be  perfectly  satisfied  that  no  view  is  now 
pressed  upon  the  court,  either  in  the  opinion  of  the  majoritfy  or  in  the  ar- 
guments of  counsel,  that  was  not  brought  to  the  atten^n  €i  the  court  in 
the  two  cases,  one  decided  in  1896  and  the  oth^  in  1898. 

That  being  the  state  of  the  law,  what  was  to  happen?  What  were  these 
gentlemen  to  do?  Why,  there  was  nothing  left  to  them.  This  court  having 
three  times  heard  this  question  argued  and  reached  a  ecmdusion,  th«e  was 
nothing  left  for  them  but  to  go  to  Cbngress  and  get  the  j^ierman  aet 
amended;  that  this  court  could  not  construe  the  new  aet  as  they  had  the 
old  one. 

Now,  it  is  laid  down  in  some  of  the  cases  and  it  is  ecnnmon  sense,  tiiat 
this  court  is  bound  to  know  what  everybody  else  in  the  commimity  knows, 
and  therefore  I  say,  without  hesitation,  that  everybody  knows  that  theie 
has  not  been  a  session  of  Congress  smce  1896,  when  that  original  o|Nnion 
was  delivered,  but  that  somebody,  taking  the  c^posite  view  from  what 
the  court  has  said,  has  not  applied  to  Congress  to  get  that  law  amended, 
but  it  never  has  been  amended,  and  there  is  not  a  man  in  the  oetintry 
to-day  who  does  not  Imow  that  it  never  will  be  amended  by  the 
of  the  United  Stages  to  mean  what  they  wanted  Congress  to  have  it  m< 
and  which  Congress  refused  to  have  it  mean,  w  to  get  the  eovirte  so  to 
construe  it. 

In  the  now  not  very  short  life  that  I  have  passed  in  thtsCajHtat  and  the 
public  service  of  the  country,  the  most  alarming  tendency  of  this  day,  ^ 
my  ]udgm«it,  so  far  as  the  safety  and  integrity  of  our  institutione  are  oon- 
cemed,  is  the  tendency  to  judicial  legislation,  so  that,  when  men  having 
vast  interests  are  concerned,  and  they  cannot  get  the  lawmaking  power  of 
the  country  which  controls  it  to  pass  the  legislation  they  desire,  the  neoci 
thing  they  do  is  to  raise  the  question  in  some  case,  to  get  the  eoort  to  so 
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ooncrlnie  the  constitutioD  or  the  statutes  as  to  mean  what  they  want  it  to 
mean.   That  has  not  been  our  practice. 

The  reports  of  the  decisions  of  this  court  are  full  of  cases  in  which  the 
litigants  have  urged  upon  this  court: 

''You  have  in  a  case  heretofore  construed  this  tfot  of  Congress  wrongly." 

"Well/'  says  the  court,  'Hhat  may  be  true,  but  it  is  an  act  that  relates 
to  a  questicm  of  public  pdicy.  We  have  announced  this  as  our  view.  It 
has  gone  through  the  country,  and  been  accepted  and  acted  upon." 

I  suppose  millions  of  dollars  of  property  have  changed  hands  under  those 
decisions  of  1896  and  1898.  Prosecutions  have  been  instituted,  and  I 
suppose  men  have  beai  o(mvicted  and  sent  to  jail  under  the  anti-trust  act 
upon  the  ccmstmcticm  that  this  court  has  given  to  it. 

The  court,  in  the  opinion  in  this  case,  says  that  this  act  of  Congress 
means  and  embraces  <mly  unreascmable  restraint  of  trade — ^in  flat  con- 
tradiction to  what  this  court  has  said  fifteen  years  ago  that  Congress  did 
not  intend.  If  you  will  take  the  trouble  to  look  through  the  Federal  Re- 
porter you  win  find  that  possibly  nearly  every  Federal  court  in  this  country 
has  accepted  those  original  decisions  as  the  final  decision  of  this  court  as  to 
the  meaning  (rf  the  act  of  Congress.  Now  we  are  asked  to  change  the  rule 
and  to  say: 

"It  may  be  true  that,  in  the  words  of  the  statute^  this  contract  or  this 
agreem^it  is  in  restraint  of  inter-State  trade.  It  may  be.  But  it  is  a  law- 
ful restramt  of  trade.  It  is  a  lawful  restraint."  Contrary  to  the  decision 
of  this  court.   I  say,  contrary  to  the  practice  and  usages  of  this  court. 

If  I  mistake  not,  more  than  once  at  this  term  a  lawyer  has  been  com- 
pelled to  take  his  seat,  to  stop  the  particular  line  of  argument  that  he  was 
pursuing,  because  he  was  arguing  against  a  former  decision  of  the  court 
on  that  very  question.  He  was  wanting  to  break  down  that  former  de- 
cision. 

Within  the  last  hour,  at  any  rate,  an  opinion  has  beoi  handed  down  for 
this  court  to-day  in  which,  in  a  case  arising  under  the  Safety  Appliance  act 
it  was  said  that  such  and  such  was  the  Safety  Appliance  act,  such  and  such 
was  its  meaning;  that  this  court  has  so  regarded  it  in  a  case  decided  four 
or  five  years  ago.   Now,  we  siud,  in  reply  to  that: 

"In  view  of  these  facts,  we  are  unwilling  to  regard  the  question  as  to  the 
meaning  and  scc^  of  the  Safety  Appliance  act,  so  far  as  it  relates  to  auto- 
matic couplers  on  trains  moving  inter-State  traffic,  as  <q)en  to  further  di»- 
eussiott.  If  the  court  erred  in  the  fonner  case,  it  is  open  for  the  parties 
to  apply  for  such  an  amendm«it  <rf  the  statute  as  Congress  may,  in  its 
discretion,  deem  pn^er.  This  court  ought  not  now  disturb  what  has  been 
so  widely  accepted  and  acted  upon  by  the  courts  as  having  been  decided 
in  that  case.  A  contrary  course  would  cause  infinite  uncertainty,  if  not 
mischief,  in  the  administraticm  of  the  law  in  the  Federal  courts." 

It  is  quite  true  that  what  was  said  in  that  case  concerned  only  the  lives 
and  the  limbs  of  railroad  employees  and  passengers.    However  important 
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tiie  law  may  be,  we  will  not  consider  the  question  as  to  whether  this  f onner 
construction  is  right,  because  if  we  are  wrong,  go  to  Congress  and  g?t  the 
l^islation.  That  is  one  case.  While  this  happens  to  be  a  case  of  an  over- 
shadowing combination  of  such  vast  wealth  and  enormous  power  that  it 
may  fairly  be  deemed  a  menace  to  the  general  business  interests  of  the 
country,  this  difference  ought  not  to  induce  us  to  depart  from  a  settled, 
wholesome  rule  which,  being  faithfully  observed,  will  guard  the  integrity 
and  secure  the  safety  of  the  Nation  and  of  its  institutions  against  the  at^ 
tacks  of  those  who  would  undermine  all  law  and  who  would,  for  the  sake 
of  present  advantages  and  ends  be  willing  to  undo  the  work  of  the  fathers. 

Why  do  I  say  to  undo  the  work  of  the  fathers?  If  there  is  any  feature 
in  our  Governmental  system  that  is  new  among  the  nations  of  the  earth, 
it  is  that  provision  of  the  Federal  Constitution  which  divides  the  depart- 
ments of  government  among  three  co-ordinate  branches — legislative,  ex- 
ecutive, and  judicial;  and  neither  branch  has  the  right  to  encroach  upon 
the  domain  of  the  other. 

Practically  the  decision  to-day — ^I  do  not  mean  the  judgment,  but  parts 
of  the  opinion — are  to  the  effect  practically  that  the  courts  may,  by  mere 
judicial  construction  amend  the  Constitution  of  the  United  States  or  an 
act  of  Congress.  That,  it  strikes  me,  is  mischievous;  and  that  is  the  part 
of  the  opinion  that  I  especially  object  to. 

I  shall  put  my  views  in  writing  hereafter,  when  I  get  an  opportunity  to 
do  so.  There  is  much  more  that  I  wanted  to  say,  but  I  cared  only  to  emr 
phasize  that  objection  to  the  opinion  of  the  court. 

JUSTICE  Harlan's  dissenting  opinion 

A  revised  and  amplified  opinion  with  his  oral  remarks  as  a 
framework  was  filed  by  Justice  Harlan  on  May  25th,  1911. 
It  was  as  follows: 

A  sense  of  duty  constrains  me  to  express  the  objections  which  I  have  to 
certain  declarations  in  the  opinion  just  delivered  on  behalf  of  the  court 
I  concur  in  holding  that  the  Standard  Oil  Company  of  New  Jersey  and  its 
subsidiary  companies  constitute  a  combination  in  restraint  of  inter-State 
commerce,  and  that  they  have  attempted  to  monopolize  and  have  monop- 
olized parts  of  such  commerce — all  in  violation  of  what  is  known  as  the 
Anti-Trust  act  of  1890,  26  Stat.  209,  C.  647.  The  evidence  in  this  caae 
overwhelmingly  sustained  that  view  ftnd  led  the  Circuit  Court,  by  its  final 
decree,  to  order  the  dissolution  of  the  New  Jersey  corporation  and  the 
discontinuance  of  the  illegal  combination  between  that  corporation  and 
its  subsidiary  companies. 

In  my  judgment,  the  decree  below  should  have  been  affirmed  without 
qualification.  But  the  court,  while  affirming  the  decree,  directs  some 
modifications  in  respect  of  what  it  characterizes  as  ''minor  matters."    It 
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is  to  be  apprehended  that  those  modifications  may  prove  to  be  mischie- 
vous. In  saying  this,  I  have  particularly  in  view  the  statement  in  the 
opinion  that ''  it  does  not  necessarily  follow  that  because  an  illegal  restraint 
of  trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted  from  the 
combination  and  the  transfer  of  the  stocks  of  the  subsidiary  corporations 
to  the  New  Jersey  corporation,  that  a  like  restraint  of  trade  or  attempt  to 
monopolize  or  monopolization  would  necessarily  arise  from  agreements 
between  one  or  more  of  the  subsidiary  corporations  after  the  transfer  of 
the  stock  by  the  New  Jersey  corporation." 

Taking  the  language  in  connection  with  other  parts  of  the  opinion,  the 
subsidiary  companies  are  thus,  in  effect,  informed — ^unwisely,  I  think — 
that  although  the  New  Jersey  corporation,  being  an  illegal  corporation, 
must  go  out  of  existence,  they  may  join  in  an  agreement  to  restrain  com- 
merce against  the  States  if  such  restraint  be  not  ^'imdue." 

In  order  that  my  objections  to  certain  points  of  the  court's  opinion  may 
distinctly  appear  I  must  state  the  circumstances  under  which  Congress 
passed  the  Anti-Trust  act,  and  trace  the  course  of  judicial  decisions  as  to 
its  meaning  and  scope.  This  is  the  more  necessary  because  the  court,  by 
its  decision,  when  interpreted  by  the  language  of  its  opinion,  has  not  only 
upset  the  long-settled  interpretation  of  the  act,  but  has  usurp>ed  the  con- 
stitutional fimctions  of  the  legislative  branch  of  the  Government.  With 
all  due  respect  for  the  opinions  of  others,  I  feel  bound  to  say  that  what  the 
Court  has  said  may  well  cause  some  alarm  for  the  integrity  of  our  institu- 
tions.   Let  us  see  how  the  matter  stands. 

All  who  recall  the  condition  of  the  country  in  1890  will  remember  that 
there  was  everjrwhere,  among  the  people  generally,  a  deep  feeling  of  un- 
rest. The  Nation  had  been  rid  of  human  slavery — fortunately,  as  all  now 
feel — ^but  the  conviction  was  universal  that  the  country  was  in  real  danger 
from  another  kind  of  slavery  sought  to  be  fastened  upon  the  American 
people,  namely,  the  slavery  that  would  result  from  aggregations  of  capital 
in  the  hands  of  a  few  individuals  and  corporations  controlling,  for  their 
own  profit  and  advantage  exclusively,  the  entire  business  of  the  country, 
including  the  production  and  sale  of  the  necessaries  of  life.  Such  a  danger 
was  thought  then  to  be  imminent  and  all  felt  it  must  be  met  firmly  and 
by  such  statutory  regulations  as  would  adequately  protect  the  people 
against  oppression  and  wrong.  Congress  therefore  took  up  the  matter, 
and  gave  the  whole  subject  the  fullest  consideration.  All  agreed  that  the 
National  Government  could  not,  by  legislation,  regulate  the  domestic 
trade  that  was  carried  on  wholly  within  the  several  States;  for,  power  to 
regulate  such  trade  remained  with  (because  never  surrendered  by)  the 
States.  But,  under  authority  expressly  granted  to  it  by  the  Constitution, 
Congress  could  regulate  commerce  among  the  several  States  and  with 
foreign  States.  Its  authority  to  regulate  such  commerce  was,  and  is,  parar 
mount,  due  force  being  given  to  other  provisions  of  the  fundamental  law 
devised  by  the  fathers  for  the  safety  of  the  Government  and  for  the  pro- 
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previously  acquired  and  owned  the  business  of  important  competitors) 
and  subsequently  took  the  conveyance  of  the  plant  and  assets.  The 
majority  shares  always  have  been  held  by  defendant,  the  American  Cigar 
Company. 

As  we  think  the  legitimate  inferences  deducible  from  the  undisputed 
facts  which  we  have  thus  stated  will  be  sufficient  to  dispose  of  the  contro- 
versy, we  do  not  deem  it  necessary  to  expand  this  statement  so  as  to  cause 
it  to  embrace  a  recital  of  the  undisputed  facts  concerning  the  entry  of  the 
American  Tobacco  Company  into  the  retail  trade  through  the  acquisition 
of  a  controlling  interest  in  the  stock  of  what  is  known  as  the  United  Cigar 
Stores  Company  as  well  as  to  some  other  subjects,  which  for  the  sake  of 
brevity  we  likewise  pass  over  in  order  to  come  at  once  to  a  statement  con- 
cerning the  foreign  companies. 

6.  The  English  companies: 

In  September,  1901,  the  American  Tobacco  Company  purchased  for 
$5,347,000  a  Liverpool  (England)  corporation  known  as  Ogden's  Limited, 
there  engaged  in  manufactiuing  and  distributing  tobacco  products.  A 
trade  conflict  which  at  once  ensued  caused  many  of  the  English  manu- 
facturers to  combine  into  an  incorporation  as  the  Imperial  Tobacco  Com- 
pany of  Great  Britain  and  Ireland,  capital  £15,000,000,  afterward  in- 
creased to  £18,000,000  sterling.  The  trade  war  was  continued  between 
this  corporation  and  the  American  Tobacco  Company,  with  a  result  sub- 
stantially identical  with  that  which  had  hitherto,  as  we  have  seen,  arisen 
from  such  a  situation. 

In  September,  1902,  the  Imperial  and  the  American  companies  entered 
into  contracts  (executed  in  England)  stipulating  that  the  former  should 
limit  its  business  to  the  United  Kingdom,  except  purchasing  leaf  in  the 
United  States  (it  buys  54,000,000  pounds  annually);  that  the  American 
companies  should  limit  their  business  to  the  United  States,  its  depend- 
encies and  Cuba,  and  that  the  British-American  Tobacco  Company,  with 
capital  of  £6,000,000  sterling  apportioned  between  them,  should  be  or- 
ganized, take  over  the  export  business  of  both  and  operate  in  other  coun- 
tries, &c.  This  arrangement  was  inmiediately  put  into  effect  and  has  been 
observed. 

The  Imperial  company  holds  one-third  and  the  American  company  two- 
thirds  of  the  capital  stock  of  the  British-American  Tobacco  Company, 
Limited.  The  latter  company  maintains  a  branch  office  in  New  York 
city  and  the  vice-president  of  the  American  Tobacco  Company  is  a  prin- 
cipal officer.  This  company  uses  a  large  quantity  of  domestic  leaf,  partly 
exported  to  various  plants  abroad  and  about  half  manufactured  here  and 
then  exported.  By  an  agreement  all  this  is  purchased  through  the  Amer- 
ican Tobacco  Company.  In  addition  to  many  plants  abroad  it  has  ware- 
houses in  various  States  and  plants  at  Petersburg,  Va.,  and  Durham, 
N.  C,  where  tobacco  is  manufactured  and  then  exported. 

The  purchase  of  necessary  leaf  tobacco  in  the  United  States  by  the  Im- 
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annulled  wu  iUegaL   The  oourt  hdd  that  nuiroad  earners  were  embraced 
by  the  act.    In  determming  that  queBtkm  the  courti  among  other  things, 


"  The  language  of  the  act  includes  every  contract,  combination  in  the 
form  of  trust  at  otherwise,  ooospiracy,  or  in  restraint  of  trade  or  commerce 
among  the  several  Btates  or  wiUi  fbrdgn  nations.  So  far  as  the  very  terms 
of  the  statute  go,  they  apply  to  any  contract  of  the  nature  described.  A 
contract,  therefore,  that  is  in  restraint  of  trade  or  oonomerce  is,  by  the 
strict  language  of  the  act,  prohilMted,  even  though  such  contract  is  entered 
into  between  competing  common  carriers  by  railroad,  and  only  for  the 
purposes  of  thereby  affecting  traffic  rates  for  the  transportation  of  p^-sons 
and  property.  If  such  an  agreement  restrains  trade  or  coinmerce,  it  is 
prohibited  by  the  statute,  unless  it  can  be  said  that  an  agreement,  no  mat- 
ter what  its  terms,  relating  only  to  transportation,  cannot  restrain  trade 


or  commerce. 


We  see  no  escape  from  the  conclusion  that  if  an  agreement  of  such  a 
nature  does  restrain  it,  the  agreement  is  condemned  by  this  act — nor  is  it 
for  the  substantial  interests  of  the  country  that  any  one  commodity  should 
be  within  the  sole  power  and  subject  to  the  whole  will  of  one  powerful  com- 
bination of  capital.  Congress  has,  so  far  as  its  juriadietion  extends,  pro- 
hibited all  contracts  or  combinations  in  the  form  of  trusts  entered  into 
for  the  purpose  of  restraining  trade  and  commerce.  While  the  statute 
prohibits  all  combinations  in  the  form  of  trusts  or  otherwise,  the  limitation 
is  not  confined  to  that  form  alone.  All  combinations  which  are  in  restraint 
of  trade  or  commerce  are  prohibited,  whether  in  the  form  of  trusts  or  in 
any  other  form  whatever. — ^U.  S.  v.  Freight  Association,  166  U.  S.  200, 
312,  a24,  326." 

The  court  then  proceeded  to  consider  the  second  of  the  above  questions, 
saying: 

'  *  The  next  question  to  be  discussed  is  as  to  what  is  the  true  construction 
of  the  statute,  assuming  that  it  applies  to  common  carriers  by  railroad. 
What  is  the  meaning  of  the  language  as  used  in  the  statute,  that  'every 
contract,  combination  in  the  form  of  trust  er  otherwise,  or  conspiracy  in 
restraint  of  trade  or  conmieice  among  the  several  States  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal?'  Is  it  confined  to  a  contract  or 
combination  which  is  only  in  reasonable  restraint  of  trade  or  commerce,  or 
does  it  include  what  the  language  of  the  act  plainly  and  in  terms  covers, 
namely,  all  contracts  of  that  nature? 

"  It  is  now  with  much  amplification  of  argument  urged  that  the  statute, 
in  declaring  illegal  every  craibination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce,  does  not  mean  what  the 
language  used  therein  plainly  imports,  but  that  it  only  means  to  declare 
illegal  any  such  contract  which  is  in  unreasonable  restraint  of  trade,  while 
leaving  all  others  unaffected  by  the  provisions  of  the  act;  that  the  common 
law  meaning  of  the  term  'contract  in  restraint  of  trade,'  includes  only 
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such  contracts  as  are  in  unreasonable  restraint  of  trade,  and  when  that 
term  is  used  in  the  Federal  statute  it  is  not  intended  to  include  all  contracts 
in  restraint  of  trade,  but  only  those  which  are  in  unreasonable  restraint 
thereof. 

"  By  the  simple  use  of  the  term  'contract  in  restraint  of  trade,'  all  con- 
tracts of  that  nature,  whether  valid  or  otherwise,  would  be  included,  and 
not  alone  that  kind  of  contract  which  was  invalid  and  unenforceable  as  being 
in  reasonable  restraint  of  trade.  When,  therefore,  the  body  of  an  act  pro- 
nounces as  illegal  every  'contract  or  combination  in  restraint  of  trade  or 
commerce  among  the  several  States,  etc.,'  the  plain  and  ordinary  meaning 
of  such  language  is  not  limited  to  that  kind  of  contract  alone  which  is  in 
unreasonable  restraint  of  trade,  but  all  contracts  are  included  in  such 
language,  and  no  exception  or  limitation  can  be  added  without  placing  in 
the  act  that  which  has  been  omitted  by  Congress. 

"  If  only  that  kind  of  contract  which  is  in  imreasonable  restraint  of  trade 
be  within  the  meaning  of  the  statute  and  declared  thereon  to  be  iU^al,  it  is 
at  once  apparent  that  the  subject  of  what  is  a  reasonable  rate  is  attended 
with  great  uncertainty. 

"  To  say,  therefore,  that  the  act  excludes  agreements  which  are  not  in 
unreasonable  restraint  of  trade,  and  which  tend  simply  to  keep  up  reason- 
able rates  of  transportation,  is  substantially  to  leave  the  question  of  un- 
reasonableness to  the  companies  themselves.  But,  assuming  that  agree- 
ments of  this  nature  are  not  void  at  conmion  law  and  that  the  various  cases 
cited  by  the  learned  courts  below  show  it,  the  answer  to  the  statement  of 
their  validity  now  is  to  be  found  in  the  terms  of*  the  statute  under  consider- 
ation. 

'^The  arguments  which  have  been  addressed  to  us  against  the  inclusion 
of  all  contracts  in  restraint  of  trade,  as  provided  for  by  the  language  of  the 
act,  have  been  based  upon  the  alleged  presumption  that  Congress,  not- 
withstanding the  language  of  the  act,  could  not  have  intended  to  embnioe 
all  contracts,  but  only  such  contracts  as  were  in  imreasonable  restnunt  of 
trade.  Under  these  circumstances  we  are,  therefore,  asked  to  hold  that 
the  act  of  Congress  excepts  contracts  which  are  not  in  imreasonable  re- 
straint of  trade,  and  which  only  keep  rates  up  to  a  reasonable  price,  not- 
withstanding  that  the  language  of  the  act  makes  no  such  exception;  in 
other  words,  we  are  asked  to  read  into  the  act  by  way  of  judicial  legislation 
an  exception  that  is  not  placed  there  by  the  lawmaking  branch  of  the 
Government,  and  this  is  to  be  done  upon  the  theory  that  the  impolicy  of 
such  legislation  is  so  clear  that  it  cannot  be  supposed  Congress  intended 
the  natural  import  of  the  language  to  be  used.  This  we  can  not  and  ouj^t 
not  to  do. 

''If  the  act  ought  to  read  as  contended  for  by  defendants,  Congress  is 
the  body  to  amend  it,  and  not  this  court  by  a  process  of  judicial  l^islation 
wholly  unjustifiable.  Large  numbers  do  not  agree  that  the  view  taken  by 
defendants  is  sound  or  true  in  substance,  and  Congress  may  and  very 
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probably  did  share  in  that  belief  in  passmg  the  act.  The  public  policy  of 
the  Government  is  to  be  found  in  its  statutes,  and  when  they  have  not 
directly  spoken,  then  in  the  decisions  of  the  courts  and  the  constant  prac- 
tice of  the  Government  officials;  but  when  tfae  lawmaking  power  speaks 
upon  a  particular  subject  over  which  it  has  constitutional  power  to  legis- 
late public  policy  in  such  a  case  is  what  the  statute  enacts.  If  the  law 
prohibits  any  contract  or  combination  in  restraint  of  trade  or  commerce, 
a  contract  or  combination  made  in  violation  of  such  law  is  void,  whatever 
may  have  been  heretofore  decided  by  the  courts  to  have  been  the  public 
policy  of  the  country  on  that  subject.  The  conclusion  which  we  have 
drawn  from  the  examination  above  made  into  the  question  before  us  is 
that  the  anti-trust  act  applies  to  railroads,  and  that  it  renders  illegal  all 
agreements  which  are  in  restraint  of  trade  or  commerce,  as  we  have  above 
defined  that  expression,  and  the  question  then  arises  whether  the  agree- 
ment before  us  is  of  that  nature." 

I  have  made  these  extended  extracts  from  the  opinion  of  the  courts  in 
the  trans-Missouri  freight  case  in  order  to  show  beyond  question  that  the 
point  was  there  urged  by  counsel  that  the  Anti-Trust  act  condemned  only 
contracts,  combinations,  trusts,  and  conspiracies  that  were  in  unreason- 
able restraint  of  inter-State  commerce,  and  that  the  court  m  clear  and 
decisive  language  met  that  point.  It  adjudged  that  Congress  had  in  un- 
equivocal words  declared  that  "every  contract,  combination,  in  the  form 
of  trust  or  otherwise,  or  conspiracy,  m  restraint  of  commerce  among  the 
several  States"  shall  be  illegal,  and  that  no  distinction,  so  far  as  inter-State 
commerce  was  concerned,  was  to  be  tolerated  between  restraints  of  such 
commerce  as  were  undue  or  unreasonable,  and  restraints  that  were  due  or 
reasonable.  With  full  knowledge  of  the  then  condition  of  the  country  and 
of  its  business.  Congress  determined  to  meet,  and  did  meet,  the  situation 
by  an  absolute  statutory  prohibition  of  "every  contract,  combination,  in 
the  form  of  trust  or  otherwise,  in  restraint  of  trade  or  commerce."  Still 
more,  in  response  to  the  suggestion  by  able  counsel  that  Congress  intended 
only  to  strike  down  such  contracts,  combinations  and  monopolies  as  un- 
reasonably restrained  inter-State  commerce,  this  court,  in  words  too  clear 
to  be  misunderstood,  said  that  to  so  hold  was  "  to  read  into  the  act  by  way 
of  judicial  legislation,  an  exception  not  placed  there  by  the  lawmaking 
branch  of  the  Grovemment."  "This,"  the  court  said,  "as  we  have  seen, 
we  cannot  and  ought  not  to  do." 

It  thus  appears  that  fifteen  years  ago,  when  the  purpose  of  Congress  in 
passing  the  Anti-Trust  act  was  fresh  in  the  minds  of  courts,  lawyers, 
statesmen,  and  the  general  public,  this  court  expressly  declined  to  indulge 
in  judicial  l^pslation  by  inserting  in  the  act  the  word  "imreasonable,"  or 
any  other  word  of  like  import. 

It  may  be  stated  here  that  the  country  at  large  accepted  this  view  of  the 
act,  and  the  Federal  courts  throughout  the  entire  country  enforced  its 
proyisiQDs  according  to  ih^  inteipretation  given  in  the  Frei^t  Association 
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case.  Whaiy  then,  was  to  be  done  by  thoee  who  questioned  the  soundncs 
of  the  intopretation  placed  <m  tiie  act  by  this  court  in  that  case?  As  the 
court  had  decided  that  to  insert  the  word  ^^unrMUMmable"  in  the  act  would 
be  ''judicial  legislation"  off  its  part^  which  course  it  could  not  and  would 
not  pursue,  the  cioly  alternative  left  to  those  who  opposed  the  deolsioB  in 
that  case  was  to  induce  Congress  to  so  amend  the  act  as  to  reoognise  the 
right  to  restrMn  int^^tate  commerce  to  a  reasonable  extent. 

The  public  press,  magasineSi  and  law  journals,  the  debates  in  Coogresi, 
the  ^)eeches  and  addresses  by  public  men  and  jurists  all  contain  abundant 
evidence  of  the  g«ieral  undetBtanding  that  the  meaning,  extrat,  and  scope 
of  the  Anti-Trust  act  had  been  judicially  determined  by  this  court,  and 
that  the  only  questiOTi  remaining  open  for  discussion  was  the  wisdom  of 
the  policy  declared  by  the  act— a  matter  that  was  exclusivdy  within  the 
cognisance  of  Congress. 

But  at  every  session  of  Congress  since  tiie  decision  of  1896,  the  lawmak- 
ing branch  of  the  Government,  wiUi  full  knowledge  of  that  decision,  has 
refused  to  change  the  policy  it  had  declared  or  to  so  amend  the  act  of  1890 
as  to  except  from  its  operati<m  contracts,  combinations,  and  trusts  that 
did  not  unreasonably  restrain  inter-State  commerce. 

But  thoee  who  were  in  c(»nbinations  that  were  Ulegal  did  not  deqiair. 
They  at  once  set  up  the  basdess  claim  that  the  decision  of  1896  disUirfoed 
tiie  "business  interests  of  Uie  country,"  and  let  it  be  known  that  th^ 
would  never  be  content  until  the  rule  was  established  that  would  permit 
inter-State  commerce  to  be  subjected  to  reasonable  restraints.  Finally, 
an  opportunity  came  again  to  raise  the  same  question  which  this  court 
had,  upon  full  consideration,  detwmined  in  1896.  I  now  allude  to  the  case 
of  United  States  t*  Joint  Traffic  Association,  (171  U.  S.  605)  decided  in 
1898. 

What  was  that  case?  It  was  a  suit  by  the  United  States  agamei  moie 
than  thirty  railroad  companies,  to  have  the  court  declare  illegal,  under 
the  Anti-Trust  act,  a  certain  agreement  between  these  companies.  The 
relief  asked  was  denied  in  t^e  subordinate  Federal  courts,  and  the  Gown- 
ment  brought  the  case  here. 

It  is  important  to  state  the  points  uiiged  in  that  case  by  the  defendant 
companies  charged  with  violating  the  Anti-Trust  act  and  to  show  that 
the  court  promptly  met  tiiem.  To  that  end  I  make  a  oc^ious  extract 
from  the  opinion  in  the  Joint  Traffic  case.  Among  other  things,  the 
court  said: 

"  Upon  comparing  that  agreement  (t^e  one  in  the  Jomt  Traffic  case,  then 
under  consideration  171  U.  S.  505),  wil^  the  one  set  forth  m  the  case  of 
the  United  States  v.  Trans-Missouri  Freight  Association  (166  U.  S.  290), 
the  great  similarity  between  them  suggests  that  a  similar  result  should  be 
reached  in  the  two  cases.  (Page  558.)  Learned  counsel  in  the  Joint 
Traffic  case  urged  a  reconsideration  of  the  question  decided  in  the  Trana- 
Missouri  case,  contending  that  'the  decision  m  that  case  (the  Traaa- 
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Missouri  freight  case)  is  quite  plainly  erroneous,  and  the  consequences  of 
such  error  are  far  reaching  and  disastrous,  and  clearly  at  war  with  justice 
and  sound  policy,  and  the  construction  placed  upon  the  Anti-Trust  statute 
has  been  received  by  the  public  with  siurprise  and  alarm.'  They  suggested 
that  the  point  made  in  the  Joint  Traffic  case  as  to  the  meaning  and  scope 
of  the  act  might  have  done,  but  was  not  made,  in  the  previous  case.  The 
court  said  (171  U.  S.  559)  that  'the  report  of  the  Trans-Missouri  case 
clearly  shows  not  only  that  the  point  now  taken  was  there  urged  upon  the 
attention  of  the  court,  but  it  was  then  intentionally  and  necessarily  de- 
cided.' 

The  question  whether  the  court  should  again  consider  the  point  decided 
in  the  trans-Missouri  case  was  disposed  of  in  the  most  decisive  language, 
as  follows: 

""  Finally,  we  are  asked  to  reconsider  the  question  decided  in  the  trans- 
Missoxuri  case  and  to  retrace  the  steps  taken  therein,  because  of  the  plain 
error  contained  in  that  decision  and  the  widespread  alarm  with  which  it 
was  regarded  and  the  serious  consequences  which  have  resulted,  or  may 
soon  result,  from  the  law  as  interpreted  in  that  case^  It  is  proper  to  re- 
mark that  an  application  for  a  reconsideration  of  a  question  but  lately 
decided  by  this  court  is  usually  based  upon  a  statement  that  some  of  the 
arguments  employed  on  the  original  hearing  of  the  question  have  been 
overlooked  or  misimderstood,  or  that  some  controlling  authority  has  been 
either  misapplied  by  the  court  or  passed  over  without  discussion  or  notice. 
While  this  is  not  strictly  an  application  for  a  rehearing  in  the  same  case, 
yet  in  substance  it  is  the  same  thing. 

"The  court  is  asked  to  reconsider  a  question,  but  just  decided  after  a 
careful  investigation  of  the  matter  involved.  There  have  heretofore  been 
in  effect  two  arguments  of  precisely  the  same  questions  now  before  the 
court,  and  the  same  arguments  were  addressed  to  us  on  both  those  occa- 
sions. The  report  of  the  trans-Missouri  case  shoiys  a  dissenting  opinion 
delivered  in  that  case,  and  that  the  opinion  was  concurred  in  by  three  other 
members  of  the  court.  That  opinion,  it  will  be  seen,  gives  with  great  force 
and  ability  the  arguments  against  the  decision  which  was  finally  arrived 
at  by  the  court.  It  was  after  a  fuU  discussion  of  the  questions  involved, 
and  with  the  knowledge  of  the  views  entertained  by  the  minority,  as  ex- 
pressed in  the  dissenting  opinion,  that  the  majority  of  the  court  came  to 
the  conclusion  it  did. 

"Soon  after  the  decision  a  petition  for  a  rehearing  of  the  case  was  made, 
supported  by  a  printed  argument  in  its  favor,  and  pressed  with  an  earnest- 
ness and  vigor  and  at  a  length  which  were  certainly  commensurate  with 
the  importance  of  the  case.  This  court,  with  care  and  deliberation  and 
also  with  a  full  appreciation  of  their  importance,  again  considered  the 
questions  involved  in  its  former  decision.  A  majority  of  the  court  once 
more  arrived  at  the  conclusion  it  had  first  announced,  and  accordingly  it 
denied  the  application. 
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' '  And  now  for  the  third  time  the  same  arguments  are  employed  and  the 
court  is  again  asked  to  recant  its  former  opinion  and  to  decide  the  same 
question  in  direct  opporation  to  the  conclusion  arrived  at  in  the  trans- 
Missouri  case.  The  learned  counsel,  while  making  the  applicatioii, 
frankly  confess  that  the  argument  in  opposition  to  the  decisicm  in  the  case 
above  named  has  been  so  fully,  also  clearly  and  so  forcibly  {Nresented  in  the 
dissenting  opinion  of  Mr.  Justice  White  'in  the  freight  case/  that  it  is 
hardly  possible  to  add  to  it,  nor  is  it  necessary  to  repeat  it. 

''  The  fact  that  there  was  so  close  a  division  of  opinion  in  this  court  when 
the  matter  was  first  under  advisement,  together  with  the  different  views 
taken  by  some  of  the  Judges  of  the  lower  courts,  led  us  to  the  most  careful 
and  scrutinizing  examination  of  the  arguments  advanced  by  both  sides, 
and  it  was  after  such  an  examination  that  the  majority  of  the  court  came 
to  the  conclusion  it  did.  It  is  not  now  alleged  that  the  court  on  the  former 
occasion  overlooked  any  argument  for  the  respondents  or  misi^plied  any 
controlling  authority.  It  is  simply  insisted  that  the  court,  notwithstanding 
the  arguments  for  an  opposite  view,  arrived  at  an  erroneous  result  whidi, 
for  reasons  already  stated,  ought  to  be  reconsidered  and  reversed.  As  we 
have  twice  already  deliberately  and  earnestly  considered  the  same  argur 
ments  which  are  now  for  a  third  time  pressed  upon  our  attention,  it  oould 
hardly  be  expected  that  our  opinion  should  now  change  from  that  already 
expressed." 

These  utterances,  taken  in  connection  with  what  was  previously  said 
in  the  Trans-Missouri  freight  case,  show  too  clearly  and  aflSrmatively  ta 
admit  of  doubt  that  this  court,  many  years  ago,  upon  the  fullest  conadera- 
tion,  interpreted  the  Anti-Trust  act  as  prohibiting  and  making  illegal  not 
only  every  contract  or  combination,  in  whatever  form,  which  was  in  re- 
straint of  inter-State  conmierce,  without  regard  to  its  reasonableness  oit 
unreasonableness,  but  all  monopolies  or  attempt  to  monopoliie  "any 
part"  of  such  trade  or  commerce. 

Let  me  refer  to  a  few  other  cases:  In  Bement  versus  National  HarvDW 
Company,  186  U.  S.  70, 92,  the  court  said:  "It  is  true  that  it  has  been  hdd 
by  this  court  that  the  act  (Anti-Trust  act)  included  any  restraint  of  coio- 
merce  whether  reasonable  or  unreasonable" — citing  United  States  versus 
Trans-Missouri  Freight  Association,  166  U.  S.  290;  United  States  versus 
Joint  Traffic  Associatioa,  171  U.  S.  505;  Addyston  Pipe  and  Steel  Con^ 
pany  versus  United  States,  175  U.  S.  211.  In  Montague  versus  Lowiy, 
193  U.  S.  38,  46,  which  involved  the  validity,  under  the  Anti-Trust  act, 
of  a  certain  association  formed  for  the  sale  of  tiles,  mantels,  and  gicates,. 
the  court,  referring  to  the  contention  that  the  sale  oi  tiles  in  San  Fnmcieeo 
was  so  small  "as  to  be  a  negligible  quantity,"  held  that  the  assoeiatioii 
was  nevertheless  a  "combination  in  restrict  of  interstate  trade  or  ocmft- 
mcrce  in  violation  of  the  Anti-Trust  act."  In  Loewe  versus  Lawlor,  20B 
U.  S.  274,  297,  all  the  members  of  this  court  concurred  in  saying  that  the 
Trans-Missouri,  Joint  Traffic,  and  Northern  Securities  cases,  "hokl  in 
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effect  that  the  anti-trust  law  has  a  broader  application  than  the  prohibi- 
tion of  restraints  of  trade  unlawful  at  common  law.'' 

In  Shawnee  Compress  Company  versus  Anderson,  (1907,)  209  U.  S.  423, 
432,  all  the  members  of  the  court  again  concurred  in  declaring  that  ''It 
has  been  decided  that  not  only  unreasonable,  but  all  direct  restraints  of 
trade  are  prohibited,  the  law  being  thereby  distinguished  from  the  com- 
mon law."  In  Chesapeake  and  Ohio  Fuel  Company  versus  United  States, 
(1902,)  115  Fed.  Rep.  610,  619,  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit,  after  referring  to  the  right  of  Congress  to  regulate  inter-State 
commerce,  thus  interpreted  the  prior  decisions  of  this  court  in  the  Trans- 
Missouri,  the  Joint  Traffic,  and  the  Addyston  Pipe  and  Steel  cases: 

"In  the  exercise  of  this  right  (Dongress  has  seen  fit  to  prohibit  all  con- 
tracts in  restraint  of  trade.  It  has  not  left  to  the  courts  the  consideration 
of  the  question  whether  such  restraint  is  reasonable  or  imreasonable  or 
whether  the  contract  would  have  been  illegal  at  common  law  or  not.  The 
act  leaves  for  consideration  by  judicial  authority  no  question  of  this  char- 
acter, but  all  contracts  and  combinations  are  declared  illegal  if  in  restraint 
of  trade  or  commerce  among  the  States." 

As  far  back  as  Robbins  versus  Shelby  Taxing  District,  (120  U.  S.  489, 
497,)  it  was  held  that  certain  local  regulations,  subjecting  drummers  en- 
gaged in  both  inter-State  and  domestic  trade,  could  not  be  sustained  by 
reason  of  the  fact  that  no  discrimination  was  made  among  citizens  of  the 
different  States.  The  court  observed  that  this  did  not  meet  the  difficulty, 
for  the  reason  that "  inter-State  commerce  cannot  be  taxed  at  all."  Under 
this  view  Congress  no  doubt  acted,  when  by  the  Anti-Trust  act  it  forbade 
any  restraint  whatever  upon  inter-State  commerce.  It  manifestly  pro- 
ceeded upon  the  theory  that  inter-State  commerce  could  not  be  restrained 
at  all  by  combinations,  trusts,  or  monopolies,  but  must  be  allowed  to  flow 
in  its  accustomed  channels,  wholly  unvexed  and  unobstructed  by  anything 
that  would  restrain  its  ordinary  movement.  (See  also  Minnesota  versus 
Barber,  136  U.  S.  313, 326;  Brimmer  versus  Bebman,  138  U.  S.  78, 82,  83.) 

In  the  opinion  delivered  on  behalf  of  the  minority  in  the  Northern  Se- 
curities case,  (193  U.  S.,)  our  present  Chief  Justice  referred  to  the  conten- 
tions made  by  the  defendants  in  the  Freight  Association  case,  one  of  which 
was  that  the  agreement  there  involved  did  not  unreasonably  restrain  inter- 
State  commerce,  and  said:  ''Both  these  contentions  were  decided  against 
the  association,  the  court  holding  that  the  Anti-Trust  act  did  embrace 
inter-State  carriage  by  railroad  corporations,  and  as  that  act  prohibited 
any  con^tract  in  restraint  of  inter-State  commerce,  it  hence  embraced  all 
contracts  of  that  character,  whether  they  were  reasonable  or  unreason- 
able." 

One  of  the  Justices  who  dissented  in  the  Northern  Secmities  case  in  a 
separate  opinion  concurred  in  by  the  minority  thus  referred  to  the  Trans- 
Missouri  Freight  and  Joint  Traffic  cases:  ''For  it  cannot  be  too  carefully 
remembered  that  that  clause  applies  to  'every'  contract  of  the  forbidden 
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kind — a  consideration  which  was  the  turning  point  of  the  Traos-MisBouri 
Freight  Association  case.  Size  has  nothing  to  do  with  the  matter.  A 
monopoly  of  'any  part'  of  commerce  among  the  States  is  milawful." 

In  this  connection  it  may  be  well  to  refer  to  the  adverse  report  made  in 
1909,  by  Senator  Nelson,  on  behalf  of  the  Senate  Judiciary  Conmuttee,  in 
reference  to  a  certain  bill  offered  in  the  Senate  and  which  proposed  to 
amend  the  Anti-Trust  act  in  various  particulars.  That  report  contains  a 
full,  careful,  and  able  analysis  of  judicial  decisions  relating  to  combinations 
and  monopolies  in  restraint  of  trade  and  commerce.  Among  other  thingis 
said  in  it,  which  bear  on  the  question  involved  in  the  present  case,  are 
these: 

''The  Anti-Trust  act  makes  it  a  criminal  offence  to  violate  the  law,  and 
provides  a  punishment  both  by  fine  and  imprisonment.  To  inject  into  the 
act  the  question  of  whether  an  agreement  or  combination  is  reasonable 
or  unreasonable  would  render  the  act  as  a  criminal  or  penal  statute  indefi- 
nite and  uncertain,  and  hence,  to  that  extent,  utterly  nugatory  and  void 
and  would  practically  amount  to  a  repeal  of  that  part  of  the  act. 

"And  while  the  same  technical  objection  does  not  apply  to  civil  prosecu- 
tions, the  Injection  of  the  rule  of  reasonableness  or  imreasonableness  would 
lead  to  the  greatest  variableness  and  uncertainty  in  the  enforcement  of  the 
law.  The  defence  of  reasonable  restraint  would  be  made  in  every  case,  and 
there  would  be  as  many  different  rules  of  reasonableness  as  cases,  courts, 
and  juries.  What  one  court  or  jury  might  deem  imreasonable  another 
court  or  jury  might  deem  reasonable.  A  court  or  jury  in  Ohio  might  find 
a  given  agreement  or  combination  reasonable,  while  a  court  and  jury  in 
Wisconsin  might  find  the  same  agreement  and  combination  unreasonable. 

"In  the  case  of  the  People  v.  Sheldon,  (139  N.  Y.  264,)  Chief  Justice 
Andrews  remarks:  'If  agreements  and  combinations  to  prevent  competi- 
tion in  prices  are  or  may  be  hurtful  to  trade,  the  only  sure  remedy  is  to 
prohibit  all  agreements  of  that  character.  If  the  validity  of  such  an  agree- 
ment was  made  to  depend  upon  actual  proof  of  public  prejudice  or  injury, 
it  would  be  very  difficult  in  any  case  to  estabMi  the  invalidity,  although 
the  moral  evidence  might  be  very  convincing.* 

"To  amend  the  Anti-Trust  act  as  suggested  by  this  bUl  would  be  to  en- 
tirely emasculate  it,  and  for  all  practical  purposes  render  it  nugatory  as  a 
remedial  statute,  criminal  prosecutions  would  not  lie,  and  civil  remedies 
would  labor  under  the  greatest  doubt  and  uncertainty. 

"The  act  as  it  exists  is  clear,  comprehensive,  certain,  and  highly  reme- 
dial. It  practically  covers  the  field  of  Federal  jurisdiction,  and  is  in  every 
respect  a  model  law.  To  destroy  or  undermine  it  at  the  present  juncture, 
when  combinations  are  on  the  increase,  and  appear  to  be  as  oblivious  as 
ever  of  the  rights  of  the  public,  would  be  a  calamity." 

The  result  was  the  indefinite  postponement  by  the  Senate  of  any  further 
consideration  of  the  proposed  amendments  of  the  Anti-Trust  act. 

After  what  this  court  has  adjudged,  upon  full  consideration,  as  to  the 
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meaning  and  scope  of  the  Anti-Trust  act,  and  in  view  of  the  usages  of 
this  court  when  attorneys  for  litigants  have  attempted  to  reopen  questions 
that  have  been  deliberately  decided,  I  confess  to  no  little  surprise  as  to 
what  has  occurred  in  the  present  case.  The  court  says  that  the  previous 
cases  above  cited  "cannot  by  any  possible  conception  be  treated  as  au- 
thoritative without  the  certitude  that  reason  was  resorted  to  for  the  pur- 
pose of  deciding  them/'  and  its  opinion  is  full  of  intimations  that  this 
court  proceeded  in  those  cases,  so  far  as  the  present  question  is  concerned, 
without  being  guided  by  the  "rule  of  reason"  or  "the  light  of  reason."  It 
is  more  than  once  intimated,  if  not  suggested,  that  if  the  Anti-Trust  act 
is  to  be  construed  as  prohibiting  every  contract  or  combination  of  whatever 
nature,  which  is  in  fact  in  restraint  of  commerce,  regardless  of  the  reason- 
ableness or  unreasonableness  of  such  restraint,  that  fact  would  show  that 
the  court  had  not  proceeded,  in  its  decision,  according  to  "the  light  of 
reason,"  but  had  disregarded  the  "rule  of  reason." 

If  the  court,  in  those  cases,  was  wrong  in  its  construction  of  the  act,  it 
is  certain  that  it  fully  apprehended  the  views  advanced  by  learned  counsel 
in  previous  cases  and  pronounced  them  to  be  untenable.  The  published 
reports  place  this  beyond  all  question.  The  opinion  of  the  court  was 
delivered  by  a  Justice  of  wide  experience  as  a  judicial  officer,  and  the  court 
had  before  it  the  Attorney  General  of  the  United  States  and  lawyers  who 
were  recognized,  on  all  sides,  as  great  leaders  in  their  profession.  The 
same  eminent  jurist  who  delivered  the  opinion  in  the  Trans-Missouri  case 
delivered  the  opinion  in  the  Joint  Traffic  case,  while  the  association  in  the 
latter  case  was  represented  by  lawyers  whose  ability  was  universally 
recognized.  Is  it  to  be  supposed  that  any  point  escaped  notice  in  those 
cases  when  we  think  of  the  sagacity  of  the  Justice  who  expressed  the  views 
of  the  court,  or  of  the  ability  of  the  profound  and  astute  lawyers,  who 
sought  such  an  interpretation  of  the  act  as  would  compel  the  court  to 
insert  words  in  the  statute  which  Congress  had  not  put  there,  and  the 
insertion  of  which  words  would  amount  to  "judicial  legislation  "? 

Now  this  court  is  asked  to  do  that  which  it  has  distinctly  declared  it 
could  not  and  would  not  do,  and  has  now  done  what  it  then  said  it  could 
constitutionally  do.  It  has  by  mere  interpretation  modified  the  acts  of 
Congress  and  deprived  it  of  practical  value  as  a  defensive  measure  against 
the  evils  to  be  remedied.  On  reading  the  opinion  just  delivered,  the  first 
inquiry  will  be  that,  as  the  court  is  unanimous  in  holding  that  the  practical 
things  done  by  the  Standard  Oil  Company  and  its  subsidiary  companies 
in  this  case  were  illegal  under  the  Anti-Trust  act,  whether  those  things 
were  in  reasonable  or  unreasonable  restraint  of  Inter-State  commerce, 
why  was  it  necessary  to  make  an  elaborate  argument,  as  is  done  in  the 
opinion,  to  show  that  according  to  the  "  rule  of  reason  "  the  act  as  passed 
by  Congress  should  be  interpreted  as  if  it  contained  the  word  "unreason- 
able "  or  the  word  "undue."  The  only  answer  which  in  frankness  can  be 
given  to  this  question  is  that  the  court  intends  to  decide  that  its  deliberate 
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judgment,  fifteen  years  ago,  to  the  effect  that  the  act  pennitted  no  re- 
gtraint  whatever  of  inter-State  commerce,  whether  reasonable  or  unrea- 
sonable, was  not  m  accordance  with  the  ^'rule  of  reason."  In  effect  the 
coiurt  sa3rs  that  it  will  now,  for  the  first  time,  bring  the  discussion  under 
the  "  li^t  of  reason  "  and  apply  the  '^  rule  of  reason  "  to  the  questions  to 
be  decided.  I  have  the  authority  of  this  court  for  saying  that  such  a 
course  of  proceeding  on  its  part  is  "judicial  legislation." 

Still  more,  what  is  now  done  involves  a  serious  departure  from  the 
settled  usages  of  this  court.  Counsel  have  not  ordinarily  been  allowed  to 
discuss  questions  already  settled  by  previous  decisions.  More  than  onoe 
at  the  present  term  that  rule  has  been  applied.  In  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Taylor,  (210  U.  S.  281),  the  court  had  occasion  to  detemiine 
the  meaning  and  scope  of  the  original  Safety  Appliance  act  of  Congress, 
passed  for  the  protection  of  railroad  employees  and  passengers  on  inter- 
state trains.    27  Stat.  531. 

A  particular  construction  of  that  act  was  insisted  upon  by  the  inter-State 
carrier  which  was  sued  under  the  Safety  Appliance  act;  and  the  contentiim 
was  that  a  different  construction  than  the  one  insisted  upon  by  the  carrier 
would  be  a  harsh  one.  After  quoting  the  words  of  the  act,  Mr.  Justice 
Moody  said  for  the  court: 

"  There  is  no  escape  from  the  meaning  of  these  words.  Explanation 
cannot  clarify  them,  and  ought  not  to  be  employed  to  confuse  them  or 
lessen  their  significance.  The  obvious  puipose  of  the  Legislature  was  to 
supplant  the  qualified  duty  of  the  conunon  law  with  an  absolute  duty 
deemed  by  it  more  just.  If  the  railroad  does,  in  point  of  fact,  use  cars 
which  do  not  comply  with  the  standard,  it  violates  the  plain  i»ohibitkni6 
of  the  law  and  there  arises  from  that  violation  the  liability  to  make  com- 
pensation to  one  who  is  injured  by  it. 

**  It  is  urged  that  this  Lb  a  harsh  construction.  To  this  we  reply  that»  if 
it  be  a  true  construction,  its  harshness  is  no  concern  of  the  courts.  They 
have  no  responsibility  for  the  justice  or  wisdom  of  legislation,  and  no 
duty  except  to  enforce  the  law  as  it  is  written,  unless  it  is  cleariy  beyond 
the  constitutional  power  of  the  lawmaking  body. 

''  It  is  quite  conceivable  that  Congress,  contemplating  the  inevitable 
hardship  of  such  injuries,  and  hoping  to  diminish  the  economic  loss  to  the 
community  resulting  from  them,  should  deem  it  wise  to  impose  their  bur- 
dens upon  those  who  are  in  the  main  helpless  in  that  regard.  Such  a 
policy  would  be  intelligible,  and,  to  say  the  least,  not  so  unreasonable  as  to 
require  us  to  doubt  that  it  was  intended,  and  to  seek  some  unnatural  in- 
terpretation of  common  words.   We  see  no  error  in  this  part  of  the  case." 

And  at  the  present  term  of  this  court  we  were  asked,  in  a  case  arising 
under  the  Safety  Appliance  act,  to  reconsider  the  question  decided  in  the 
Taylor  case.  We  declined  to  do  so,  saying  in  an  opinion  just  now  handed 
down: 

"  In  view  oi  these  facts,  we  are  unwilling  to  regard  the  question  as  to  the 
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meaiikig  and  scope  of  the  Safety  Appliance  act,  so  far  as  it  rdates  to  auto- 
matic couplers  on  trains  moving  inter-State  traffic,  as  open  to  further  dis- 
cussion here.  If  the  court  was  wrong  in  the  Taylor  case  the  way  is  open 
lor  such  an  amendm^t  of  the  statute  as  Congress  may  in  its  discretion 
deem  proper.  This  court  ought  not  now  disturb  what  has  been  so  widely 
accepted  and  acted  upon  by  the  courts  as  having  been  decided  in  that 
case.  A  contrary  course  would  cause  infinite  uncertainty,  if  not  mischief , 
in  the  administration  of  the  law  in  the  Federal  courts.  To  avoid  mis- 
apprehension it  is  appropriate  to  say  that  we  are  not  to  be  understood  as 
questioning  the  soundness  of  the  interpretation  h^etofore  placed  by  this 
court  upon  the  Safety  Appliance  act.  We  only  mean  to  say  that  until 
Congress  by  an  amendment  of  the  statute  changes  the  rule  announced  in 
the  Taylor  case  this  court  will  adha«  to  and  apply  that  rule.— O.y  B.  &  Q. 
Sailway  Company  v.  United  States.  220." 

When  counsel  in  the  present  case  insisted  upon  a  reversal  oi  the  former 
rulings  of  this  court  and  adced  such  an  intapretation  of  the  Anti-Trust 
act  as  would  allow  reasonable  restraints  of  inter-State  commerce,  this  court 
in  deference  to  established  practice,  should,  I  submit,  have  said  to  them: 

"  That  questbn,  according  to  our  practice,  is  not  opai  for  further  dis- 
cussion here."    This  court  long  ago  deliberately  held: 

"  1.  The  act  interpreting  its  words  in  their  ordinary  acceptation,  pro- 
hibits aJl  restraints  of  int^-State  commerce  by  combinations,  in  whatever 
iorm  and  whether  reasonable  or  unreasonable. 

"  2.  The  question  relates  to  matters  of  public  policy  in  reference  to  com- 
merce among  the  States  and  with  foreign  nations,  and  Congress  alone 
can  deal  with  the  subject. 

"  3.  This  court  would  encroach  upon  the  authority  <^  Coi^ress  if,  under 
the  gtase  of  construction,  it  should  assume  to  determine  a  matter  of  public 
policy. 

"  4.  The  parties  must  go  to  Congress  and  obtain  an  amendment  of  the 
Anti-Trust  act  if  they  think  this  court  was  wrong  in  its  former  decisions. 

"  5.  This  court  cannot  and  will  not  judicially  legislate,  since  its  function 
is  to  declare  the  law,  while  it  bdcmgs  to  the  legislative  department  to  make 
the  law." 

Such  a  course,  I  am  sure,  would  not  have  offended  the  **  rule  of  reason." 
But  my  brethren,  in  their  wisdom,  have  deemed  it  best  to  pursue  a  dif- 
ferent course.  They  have  now  said  to  those  who  condemn  our  former  deci- 
sicms  and  who  object  to  all  legislative  prohibitions  of  contracts,  combina- 
tions, and  trusts  in  restraint  of  inter-State  Commerce:  '*  You  may  now 
restrain  such  commerce,  provided  you  are  reasonable  about  it;  only,  take 
caie  that  the  restraint  is  not  undue." 

The  disposition  of  the  case  under  considaiation,  acccurding  to  the  views 

of  the  defendants,  will,  so  it  is  claimed,  quiet  and  give  rest  to  "  the  business 

of  the  country."   On  the  contrary,  I  have  a  strong  conviction  that  it  will 

throw  the  business  of  the  country  into  ccmf  usion  and  invite  widely  ext^ided 

21 
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and  haraasing  litigation,  the  injurious  effects  of  which  will  be  felt  for  many 
years  to  come.  When  Congress  prohibited  every  contract,  combination, 
or  monopoly  in  restraint  of  commerce  it  prescribed  a  simple,  definite  rule 
that  all  could  understand  and  could  be  easily  applied  by  every  one  wishing 
to  obey  the  law  and  not  to  conduct  their  business  in  violation  of  law.  But 
now,  it  is  to  be  feared,  we  are  to  have,  in  cases  without  number,  the  con- 
stantly recurring  inquiry — difficult  to  solve  by  proof — ^whether  the  par- 
ticular contract,  combination,  or  trust  involved  in  each  case  is  or  is  not  an 
"  uiu'easonable  "  or  "  undue  "  restraint  of  trade.  Congress,  in  effect,  said 
that  there  should  be  no  restraint  of  trade  in  any  form,  and  this  court 
solemnly  adjudged  many  years  ago  that  Congress  meant  what  it  thus  said 
in  clear  and  explicit  words,  and  that  it  could  not  add  to  the  words  of  the 
act.  But  those  who  condemn  the  action  of  Congress  are  now,  in  effect, 
informed  that  the  courts  will  allow  such  restraints  of  inter-State  commerce 
as  are  shown  not  to  be  unreasonable  or  imdue. 

It  remains  for  me  to  refer,  more  fully  than  I  have  heretofore  done,  to 
another,  and,  in  my  judgment — ^if  we  look  to  the  futm« — ^the  most  import- 
ant aspect  of  this  case.  That  aspect  concerns  the  usurpation  by  the  judicial 
branch  of  the  Government  of  the  functions  of  the  legislative  department. 
The  illustrious  men  who  laid  the  foundations  of  our  institutions  deemed  no 
part  of  the  National  Constitution  of  more  consequence  or  more  essential 
to  the  permanency  of  our  form  of  government  than  the  provisions 
under  which  were  distributed  the  powers  of  government  among  three 
separate,  equal,  and  co-ordinate  departments — ^legislative,  executive,  and 
judicial. 

This  was  at  that  time  a  new  feature  of  Governmental  regulation  among 
the  nations  of  the  earth,  and  it  is  deemed  by  the  people  of  every  section 
of  our  country  as  most  vital  in  the  workings  of  a  representative  republic, 
whose  Constitution  was  ordained  and  established  in  order  to  accomi^iah 
the  objects  stated  in  its  preamble,  by  the  means,  but  only  by  the  means, 
provided  either  expressly  or  by  necessary  implication,  by  the  instrument 
itself.  No  department  of  that  Government  can  constitutionally  exercise 
the  powers  committed  strictly  to  another  and  separate  department. 

I  said  at  the  outset  that  the  action  of  the  court  in  this  case  might  well 
alarm  thoughtful  men  who  revered  the  Constitution.  I  meant  by  this 
that  many  things  are  initiated  and  said  in  the  court's  opinion  which  will 
not  be  regarded  otherwise  than  as  sanctioning  an  invasion  by  the  judiciaiy 
of  the  constitutional  domain  of  Congress — an  attempt  by  interpretation 
to  soften  or  modify  what  some  regard  as  a  harsh  public  policy.  This  court, 
let  me  repeat,  solemnly  adjudged  many  years  ago  that  it  could  not,  except 
by  "  judicial  legislation,"  read  words  into  the  Anti-Trust  act  not  put  there 
by  Congress,  and  which,  being  inserted,  give  it  a  meaning  which  the  words 
of  the  act  as  passed,  if  properly  interpreted,  would  not  justify.  The  court 
has  decided  that  it  could  not  thus  change  a  public  policy  formulated  and 
declared  by  Congress,  that  Congress  has  paramoimt  authority  to  regulate 
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inter-State  commerce,  and  that  it  alone  can  change  a  policy  once  inaugur- 
ated by  legislation. 

The  courts  have  nothing  to  do  with  the  wisdom  or  policy  of  an  act  of 
Congress.  Their  duty  is  to  ascertain  the  will  of  Congress,  and  if  the  statute 
embodying  the  expression  of  that  will  is  constitutional  the  courts  must 
respect  it.  They  have  no  function  to  declare  a  public  policy,  nor  to  amend 
legislative  enactments.  ''  What  is  termed  the  policy  of  the  Government 
with  reference  to  any  particular  legislation,"  as  this  court  has  said,  "  is 
generally  a  very  uncertain  thing  upon  which  all  sorts  of  opinions,  each 
variant  from  the  other,  may  be  formed  by  different  persons.  It  is  a  ground 
much  too  unstable  upon  which  to  rest  the  judgment  of  the  court  in  the 
interpretation  of  statutes."    (Hadden  v.  Collector,  5  Wall.  107.) 

Nevertheless,  if  I  do  not  misapprehend  its  opinion,  the  court  has  now 
read  into  the  act  of  Congress  words  which  are  not  to  be  found  there,  and 
has  thereby  done  that  which  it  adjudged  in  18d6  and  1898  could  not  be 
done  without  violating  the  Constitution,  namely,  by  interpretation  of  a 
statute  changed  a  public  policy  declared  by  the  legislative  department. 

After  many  years  of  public  service  at  the  National  capital,  and  after  a 
somewhat  close  observation  of  the  conduct  of  public  afifairs,  I  am  compelled 
to  say  that  there  is  abroad  in  our  land  a  most  harmful  tendency  to  bring 
about  the  amending  of  Constitutions  and  legislative  enactments  by  means 
alone  of  judicial  construction.  As  a  public  policy  has  been  declared  by  the 
legislative  department  in  respect  of  inter-State  conunerce,  over  which 
Congress  has  entire  control  under  the  Constitution,  all  concerned  must 
patiently  submit  to  what  has  been  lawfully  done,  until  the  people  of  the 
United  States — the  source  of  all  National  power — shall,  in  their  own  time, 
upon  reflection  and  through  the  legislative  department  of  the  Government, 
require  a  change  of  that  policy. 

There  are  some  who  say  that  it  is  a  part  of  one's  liberty  to  conduct  com- 
merce among  the  States  without  being  subject  to  governmental  authority. 
But  that  would  not  be  liberty  regulated  by  law,  and  liberty  which  cannot 
be  regulated  by  law  is  not  to  be  desired.  The  supreme  law  of  the  land, 
which  is  binding  alike  upon  all — ^upon  Presidents,  Congresses,  the  courts, 
and  the  people — gives  to  Congress,  and  to  Congress  alone,  authority  to 
regulate  inter-State  commerce,  and  when  Congress  forbids  any  restraint  of 
such  commerce,  in  any  form,  all  must  obey  its  mandate.  To  overreach 
the  action  of  Congress  merely  by  judicial  construction,  that  is,  by  indirec- 
tion, is  a  blow  at  the  integrity  of  our  governmental  system,  and  in  the  end 
will  prove  must  dangerous  to  all.  Mr.  Justice  Bradley  wisely  said  when  on 
this  bench  that  illegitimate  and  unconstitutional  practices  get  their  first 
footing  by  silent  approaches  and  slight  deviations  from  legal  modes  of 
legal  procedure.  (Boyd  t;.  U.  S.,  116  U.  S.  616-635.)  We  shall  do  well  to 
heed  the  warnings  of  that  great  jurist. 

I  do  not  stop  to  discuss  the  merits  of  the  policy  embodied  in  the  Anti- 
Trust  act  of  1890,  for,  as  has  been  often  adjudged,  the  courts,  under  our 
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ooDstitutioiial  system,  have  no  rightful  oonoem  with  the  wisdom  or 

of  legislation  enacted  by  that  branch  of  the  Government  whieh  akme  can 

make  laws. 

For  the  reasons  stated,  while  ooncmring  in  the  general  affirmance  of 
the  decree  of  the  Circuit  Court,  I  dissent  from  that  part  of  the  judgment  of 
this  court  which  directs  the  modification  of  the  decree  of  the  Circuit  Court, 
as  well  as  from  those  parts  of  the  opmion  which,  in  effect,  assert  autliori<y 
in  this  court  to  insert  words  in  the  Anti-Trust  act  which  Congress  did  not 
put  there,  and  which,  being  inserted.  Congress  is  made  to  declare  as  part 
of  the  public  policy  of  the  country  what  it  has  not  chosen  to  declare. 

The  disintegration  of  the  Standard  Oil  Trust,  which  in- 
cluded sixty-six  subsidiaries,  although  but  thirty-three  were 
named  as  defendants  in  the  Government's  suit  was  carried 
out  in  accordance  with  the  decree  of  the  Supreme  Court. 
There  was  no  objection  made  to  the  dissolution  and  recrea- 
tion plans  and  on  December  1, 1911,  the  certificates  of  shares 
were  mailed  to  the  stockholders  of  record  on  August  31. 
The  complete  withdrawal  of  the  Standard  Oil  Company  of 
New  Jersey  from  the  directorates  of  the  subsidiaries  was 
supplemented  by  the  removal  of  all  the  offices  of  the  de- 
tached companies  which  they  had  hitherto  maintained  at  the 
headquarters  of  the  monopoly  at  No.  26  Broadway,  N,  Y. 
The  Standard  Oil  Company  of  Ohio  and  The  Standard  CMl 
Company  of  Nebraska,  about  the  last  of  the  former  subsid- 
iaries, elected  new  directors  and  officers  on  January  2, 1912. 

The  changed  conditions  seemed  to  be  satisfactory  to  all 
interests  concerned  despite  the  dark  forebodings  of  John  G. 
Milbum.  Addressing  the  Supreme  Court  in  January,  1911, 
he  stated  that  a  decree  of  dissolution  from  the  ''view  point 
of  value,"  would  be  ruinous  to  much  of  the  properties,  be- 
cause the  companies  had  no  independent  existence.  That 
the  picture  was  not  by  any  means  as  bad  as  painted  was 
indicated  by  these  stock  market  quotations  for  March  16, 
1912: 

Following  table  gives  the  latest  quotations  of  the  Standard  09  sub- 
sidiary companies: 


The  Atlantic  Refining  Co 415      430 

Bome-Scrymser  Co.  * 175      250 

The  Buckeye  Pipe  Line  Co 140      160 
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Bid     Asked 

Chesebrough  Mfg.  Co.  Consolidated 650  750 

Colonial  OU  Co 100  125 

Continental  Oil  Co 700  900 

The  Crescent  Pipe  Line  Co 65  75 

Cumberland  Pipe  Line  Co.,  Inc 90  110 

The  Eureka  Pipe  line  Co 315  330 

Galena-Signal  OU  Co.,  pfd. 125  135 

Galena-Signal  Oil  Co.  com 205  215 

Indiana  Rpe  Line  Co 120  140 

National  Transit  Co 39  44 

New  York  Transit  Co 330  340 

Northern  Pipe  Line  Co 130  140 

The  Ohio  Oil  Co 90  95 

The  Prairie  OU  &  Gas  Co 285  300 

The  Solar  Refining  Co 550  625 

Southern  Pipe  Line  Co 190  210 

South  Penn  OU  Co 520  640 

South  West  Pennsylvania  Pipe  lines 190  210 

Standard  OU  Co.  (California) 190  200 

Standard  OU  Co.  (Indiana) 6000  6500 

The  Standard  OU  Co.  (Kansas) 210  230 

Standard  OU  Co.  (Kentucky) 240  290 

Standard  OU  Co.  (Nebraska) 300  350 

Standard  Oil  Co.  of  New  York 360  367 

The  Standard  OU  Co.  (Ohio) 175  185 

Swan  &  Finch  Co 800  1000 

Union  Tank  Line  Co 65  75 

Vacuum  OU  Co.  (rights  in) 480  510 

Washington  OU  Co 20  30 

Waters-Pierce  OU  Co 1000  1500 

Anglo-American  Oil  Co.,  Ltd 13  14 

Standard  OU  Co.  of  N.  J.,  ex-subs 360  370 

At  the  first  annual  meeting  of  the  Waters-Pierce  Oil  Com- 
pany following  the  disintegration  held  at  St.  Louis,  Mo., 
February  14,  1912,  serious  factional  trouble  developed.  The 
stock  of  the  company  was  then  selling  at  1(1,350  a  share  and 
the  Standard  Oil  interests  sought  to  get  control  of  the  cor- 
poration which  on  a  low-capitalization  in  one  year  declared 
a  dividend  of  $240,000.  Under  the  fractional  allotment  of 
which  2,747  was  the  numerator,  John  D.  Rockefeller  and  the 
interests  which  he  represented  tried  to  vote  68  per  cent  of  the 
stock  of  the  Waters-Pierce  Company  so  as  to  elect  Robert 
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W.  Stewart,  George  W.  Mayer,  and  C.  M.  Adams  to  the 
directorate  for  the  purpose  of  ousting  H.  Clay  Kerce  as 
head  of  the  company.  The  tellers  refused  to  record  the 
Standard  Oil  votes  on  the  ground  that  John  D.  Rockefeller, 
John  D.  Archbold,  and  their  associates  were  trying  to  per- 
petuate the  Standard  Oil  monopoly  under  a  new  S3rstem, 
and  John  D.  Johnson,  general  counsel  for  the  Waters-Kerce 
Company,  backed  up  the  refusal  by  sending  a  conununication 
to  Attorney-General  Wickersham  which  in  part  said : 

The  disclosures,  made  at  the  annual  meeting,  must  suggest  to  the  At- 
torney-General of  the  United  States  the  query  whether  Messrs.  John  D. 
Rockefeller,  John  D.  Archbold  and  the  other  defendants  in  the  Federal 
case  against  them  and  the  Standard  Oil  Company  of  New  Jersey  have  in 
good  faith  complied  with  the  decree,  requiring  the  dissolution  of  the  cmn- 
bination  and  conspiracy  in  trade,  there  found  to  exist,  or  whether  the  de- 
fendants are  not  endeavoring  to  perpetuate  in  another  form  through  in- 
dividual pooling  or  otherwise,  a  combination  of  the  same  combination. 

While  the  meeting  was  still  in  session,  attorneys  for  the 
Standard  Oil  faction  proceeded  to  the  court  house  in  St. 
Louis  and  obtained  from  Judge  Kinsey  an  alternative  man- 
damus writ  to  compel  the  tellers  to  record  the  votes  cast  by 
the  Rockefeller  interests,  and  to  show  cause  why  they  should 
not  count  the  contested  ballots.  The  petition  was  accom- 
panied by  a  list  of  stockholders  voting  for  the  Standard  Oil 
candidates.  It  showed  that  John  D.  Rockefeller  was  the 
owner  of  682  shares  of  the  Waters-Pierce  Company;  that 
WilUam  Rockefeller  owned  42  shares;  John  D.  Rockefeller, 
Jr.,  2  shares;  the  General  Education  Board,  40  shares;  and 
the  University  of  Chicago,  12  shares. 

The  matter  of  the  contested  election  being  referred  to 
Commissioner  Jesse  McDonald  who  on  February  20th  ruled 
against  the  conspiracy  contention  of  the  Pierce  interests, 
but  a  week  later  in  determining  the  legal  questions  involved, 
Judge  Kinsey  reversed  the  commissioner's  finding,  handing 
down  a  decision  in  part  as  follows : 

There  is  attached  to  every  right  the  enjo3rment  of  which  is  guaranteed 
by  the  law  of  the  land,  a  condition  that  it  shall  not  be  used  for  a  crimmal 
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or  otherwise  illegal  purpose.  No  court  will  lend  its  aid  to  the  enforcement 
of  a  right  claimed  by  an  individual  or  by  a  combination  of  individuals, 
when  the  right  so  claimed,  although  fair  on  its  face,  is  intended  to  be  used 
as  colorable  authority  for  doing  an  illegal  act,  provided  the  court  may  law- 
fully inquire  into  the  motives  of  those  who  ask  its  judgment  in  their  favor. 

A  majority  of  the  stockholders  in  a  Missouri  corporation  holding  more 
than  a  majority  of  its  stock  have  no  power,  by  virtue  of  their  authority, 
to  control  or  conduct  the  business  of  the  corporation  in  defiance  of  the 
law  of  the  State,  and  when  they  attempt  such  a  course  they  fall  without 
the  pale  of  the  law  and  forfeit  their  otherwise  legitimate  control. 

The  right  of  the  relators  in  this  case,  although  otherwise  clear,  must  be 
denied  if  they  are  using  it  as  colorable  authority  for  not  only  violating  the 
statute  laws  of  the  State,  but  also  in  violating  the  conditions  upon  which 
the  Waters-Pierce  Oil  Company  is  permitted  by  the  decree  of  the  Supreme 
Court  of  this  State  to  continue  its  corporate  life. 

Judge  Kinsey's  decision  allowed  the  Pierce  interests  in 
the  Waters-Pierce  Company  to  go  into  the  question  whether 
the  Standard  Oil  Monopoly  was  dissolved  in  accordance 
with  the  decree  of  the  Supreme  Court  of  the  United  States 
or  whether  as  charged  the  Standard  Oil  Company  of  New 
Jersey  was  practicing  a  "feigned  dissolution."  Under  this 
ruling  the  Oil  Trust  may  have  to  be  re-investigated  by  the 
Federal  authorities  as  it  was  alleged  in  the  Missouri  pro- 
ceedings the  corporation  was  continuing  its  old  methods  and 
policies. 

In  the  course  of  the  inquiry  by  the  Missouri  coiut  the 
Waters-Pierce  interests  expect  to  show  that  eight  oil  com- 
panies with  a  combined  capital  of  |(164,632;800,  including 
the  Standard  Oil  of  New  Jersey,  were  still  managed  from  one 
building  in  New  York  and  that  these  companies  control 
nearly  all  the  transportation  and  refinery  concerns  in  the  oil 
business. 

Another  group  of  transportation  and  refining  companies 
headed  by  the  National  Transit  Company,  it  will  be  charged, 
are  concentrated  in  one  building  in  Oil  City,  Penn.,  while  a 
third  group  of  three  companies  managed  from  an  office  in 
Pittsburgh  completes  the  alleged  grip  of  the  old  Standard 
interests  on  the  refining  and  transportation  business. 

At  the  conclusion  of  the  hearing  in  St.  Louis,  testimony  will 
be  taken  in  Texas,  Louisiana,  Tennessee,  New  York  and 
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Illinois  in  an  attempt  to  show  that  the  Standard  Oil  Ck>m* 
pany  had  broken  faith  with  National  and  State  Govern- 
ments and  was  operating  as  an  illegal  trust  through  its 
subsidiary  companies. 

Though  the  Standard  was  ousted  from  Texas,  attorneys 
for  the  Waters-Pierce  Company  assert  they  can  prove  that 
it  is  operating  there  under  the  name  of  the  Magnolia  Petro- 
leum Company,  which  has  headquarters  at  Dallas  and  re- 
fineries at  Corsicana  and  Beaimiont. 

The  Standard  Oil  Company's  property  in  Texas  wa3  sold 
by  the  State  under  an  order  of  ouster  December  9,  1900. 
According  to  the  records,  the  buyer  was  John  Sealey  of  Gal- 
veston. 

Attorney-General  Charles  J.  Bonaparte  in  1908,  instituted 
proceedings  against  the  Standard  Oil  Co.  of  Indiana,  in  the 
Federal  Court  for  the  Northern  District  of  Illinois,  Eastern 
Division,  for  accepting  rebates  from  the  Chicago  &  Alton 
Railway  Company.  The  indictment  returned  in  that  case 
based  on  Section  1  of  the  EUdns  Act,  and  Section  6  of  the 
Interstate  Commerce  law  contained  many  counts.  The 
company  was  found  guilty  on  1462  counts  charging  the  ac- 
ceptance of  rebates,  and  Judge  Landis  imposed  fines  aggre- 
gating 1(29,240,000. 

The  judgment  was  appealed,  the  plaintiff  urging  that  the 
number  of  offences  was  not  to  be  determined  by  the  number 
of  car  load  lots.  It  was  also  lu^ged  that  the  fine  was  excessive 
punishment  and  an  abuse  of  the  discretion  of  the  court  and 
amounted  in  law  to  confiscation.  In  an  opinion  delivered  by 
Judge  Grosscup  on  July  22,  1908,  tjie  United  States  Circuit 
Court  of  Appeals,  Seventh  Circuit,  reversed  the  judgment 
of  the  District  Court,  and  remanded  the  case  with  instruc- 
tions to  grant  a  new  trial. 

Although  there  were  169  assignments  of  error,  Judge 
Grosscup  reviewed  but  three  of  them*    Doing  so  he  said: 

When  we  bear  in  mind  that  all  that  prevented  the  trial  court  from  hold- 
ing, as  a  matter  of  law,  that  a  six  cent  rate  upon  petroleimi  and  its  products 
was  a  lawful  commodity  rate,  was  that,  technically,  the  filing  with  tbe 
commission  of  the  application  sheets  upon  which  that  proposed  coounodity 
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rate  appeared  was  not,  In  the  trial  court's  opinion,  the  filing  of  a  tariff 
witlun  the  requirements  of  the  law;  and  when  we  put  agamst  this  positive 
information,  and  these  strong  confirmatory  circumstances^  a  confused 
mass  of  tariff  sheets  that  on  their  face  show  no  rate  on  petroleum  and  its 
products  whatever,  leaving  it  to  the  judicial  mind  to  cipher  out  the 
eighteen  cent  rate  by  reference  to  other  papers  that  may  or  may  not  have 
been  properly  interpreted,  the  error  of  the  trial  court  in  taking  away  fiom 
the  plaintifF  in  error,  its  right  to  submit  to  the  jury  the  whole  question  of 
whether  it  had  knowledge  of  the  tariff  sheets  from  which  it  is  said  to  have 
accepted  a  concession,  and  therefore  an  intent  to  violate  the  law — whether 
the  rate  paid  was  not  i^aid  in  the  honest  belief  that  it  was  the  lawful  rate — 
is  an  error  that  rises  into  one  of  solid  substance. 

This  brings  us  to  the  second  question:  Whether,  as  a  matter  of  law,  the 
number  of  offences  is  the  number  of  car  loads  of  the  property  transported, 
irrespective  of  whether  each  car  load  constituted  the  whole,  or  a  part 
only,  of  an  actual  single  transaction  resulting  in  a  shipment. 

The  shipments  upon  which  the  indictment  was  based  were  within  the 
period  from  September  1, 1903,  to  March  1, 1905;  were  carried  in  fourteen 
himdred  and  sixty-two  car  loads;  and  were  settled  for,  and  the  charges 
thereon  pud,  upon  thirty-six  distinct  days  within  that  period.  The  prool 
shows,  also,  that  in  the  regular  course  of  business,  whenever  an  order 
came  to  plaintiff  in  error  from  a  buyer  in  the  St.  Louis  district  (the  order 
b^g  in  gallons  or  barrels,  not  cars)  the  order  was  translated  by  the  clerks 
into  car  loads,  according  to  the  capacity  of  the  cars,  running  all  the  way 
from  thirty  thousand  to  eighty  thousand  pounds;  that  the  oil  was  then 
loaded  upon  the  cars — cars  for  that  purpose  nearly  always  standing  in  the 
yards;  and  that  the  cars  were  then  turned  over  to  the  carrier,  some  single 
orders  filling  six  or  eight  cars.  Notwithstanding  this^  in  the  indictments, 
and  upon  sentence,  each  single  car  load  was  dealt  with  as  a  separate  of- 
fence. 

At  the  trial  the  plaintiff  in  error  moved,  severally,  that  the  government 
be  required  to  proceed  upon  one  count  only,  and  to  elect  such  count; 
that  the  government  be  required  to  proceed  upon  one  count  averred  to 
have  taken  place  during  each  of  the  years  1903, 1904  and  1905  respectively, 
and  to  elect  such  coimt,  and  that  the  government  be  required  to  proceed 
upon  thirty-six  counts  only,  or  upon  as  many  counts  as  there  were  settle- 
ments and  payments  by  the  shipper  to  the  carrier,  and  to  elect  such 
counts;  all  of  which  motions  were  overruled. 

The  chief  argument,  if  we  rightly  comprehend  the  argument  and  can 
state  it  compactly,  in  favor  of  the  proposition  that  under  these  circum«- 
stancea  each  car  transported  constituted  a  separate  offence  is,  that  each 
"act  of  transportation,"  whereby  property  in  interstate  or  foreign  com- 
merce is  transported  at  the  prohibited  rate,  constitutes  a  distinct  offence, 
and  that  each  car  was  a  separate  act  of  transportation,  as  was  evidenced 
bgr  the  issuing  of  a  way  bill  to  the  plaintiff  in  error  for  every  car. 
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The  offence  denounced  in  the  statute  and  charged  in  the  indictment  Is 
the  accepting  by  plaintiff  in  error  of  a  concession  in  respect  to  the  trans- 
portation of  property  in  interstate  commerce,  whereby  such  property  was 
transported  at  a  less  rate  than  that  named  in  the  tariffs  published  and 
filed.  The  gist  of  the  offence  is  the  acceptance  of  the  concession^  irre- 
spective of  whether  the  property  involved  was  carloads,  trainloads  or 
pounds.  £[as  a  shipper  fully  and  finally  accepted  a  concession  when  he 
has  done  nothing  more  than  to  agree  with  the  carrier  that  less  than  the 
published  and  filed  rates  shall  be  paid  for  transportation  of  his  property? 
Is  it  not  necessary  that  the  transaction  be  closed  by  actual  payment  of  the 
lower  rate?  Take  the  rebate,  the  commonest  form  of  the  evil — the  con- 
cession being  only  a  variety.  In  the  rebate  the  shipper  pays  in  the  first 
instance  the  full  rate  to  the  carrier  and  afterwards  receives  back  a  part  of 
it.  Manifestly  the  offence  of  accepting  a  rebate  has  not  been  conmiittcd 
imtil  the  shipper  has  taken  back  a  part  of  the  freight  money,  whereby  his 
property  has  been  transported  at  less  than  the  lawful  rate.  Proof  that  he 
agreed  to  accept  a  return  of  a  part  of  the  full  rate — stopping  there — ^would 
not  support  an  indictment  for  accepting  a  rebate.  Such  an  agreement  is 
not  binding,  and  at  any  time  before  its  complete  fulfilment  the  shipper 
may  repent  and  insist  upon  the  carrier's  keeping  the  whole  amount.  The 
concession  differs  from  the  rebate  only  in  this,  that  in  the  concessicm  the 
shipper,  instead  of  paying  the  full  rate  and  receiving  back  part,  merely 
settles  for  the  difference.  The  result  is  the  same — ^the  property  is  trans- 
ported for  the  same  net  amount  less  than  the  lawful  rate.  And  there  is  no 
basis  in  the  statute  for  holding  that  in  the  case  of  accepting  a  concesskm 
the  transaction  is  consummated  and  the  door  of  repentance  is  closed  at 
any  earlier  moment  than  in  the  case  of  accepting  a  rebate.  So  proof  that 
a  shipper  has  agreed  to  accept  a  concession — stopping  there — ^whether  the 
proof  be  embodied  in  way  bills  or  book  entries  or  formal  contracts,  will  not 
support  an  indictment  for  accepting  a  concession  until  the  intended  wrong 
becomes  an  accomplished  fact.  Of  course,  the  irrevocable  may  be  reached 
and  the  transaction  consummated  in  other  ways  than  by  money  settle- 
ments, as  by  the  off-setting  of  mutual  accounts.  The  point  is  that  the 
transaction,  as  a  transaction,  must  be  consummated. 

The  number  of  offences  in  the  present  case  should  have  been  ascer- 
tained in  accordance  with  these  principles.  The  measure  adopted  by  the 
trial  court  was  wholly  arbitrary — ^had  no  basis  in  any  intention  or  fixed 
rule  discoverable  in  the  statute.  And  no  other  way  of  measuring  the  num- 
ber of  offences  seems  to  have  been  given  a  thought  either  by  the  govern- 
ment or  the  trial  court. 

This  brings  us,  then,  to  the  last  question,  "  Did  the  court,  in  the  fine  im- 
posed, abuse  its  discretion?  "  The  defendimt  indicted,  tried  and  convicted 
was  the  Standard  Oil  Company,  a  corporation  of  Indiana.  The  capital 
stock  of  this  corporation  is  one  million  dollars.  There  is  nothing  in  the 
record  in  the  way  of  evidence  either  before  conviction  or  after  oonvictioa 
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and  before  sentence  that  shows  that  the  assets  of  this  corporation  were 
in  excess  of  one  million  dollars.  There  is  nothing  in  the  record  either  be- 
fore conviction  or  after  conviction  and  before  sentence  that  shows  that  the 
defendant  before  the  court  had  ever  before  been  guilty  of  an  offence  of  this 
character.  It  may,  therefore,  be  safely  assumed  that  but  for  the  relation  of 
the  defendant  before  the  court  to  another  corporation  not  before  the  court, 
a  relation  to  be  presently  stated,  the  court  would  have  measured  out  pim- 
ishment  on  the  basis  of  the  facts  just  stated. 

That  under  such  circumstances  the  punishment  would  have  been  the 
maximum  pimishment  does  not  seem  possible;  for  the  maximum  sentence 
put  into  execution  against  the  defendant  before  the  court  would  wipe  out 
many  times  and  for  its  first  offence  all  the  property  of  the  defendant.  Put 
into  execution,  this  maximum  sentence  would  add  to  the  liabilities  of  de- 
fendant to  its  creditors  (and  according  to  a  petition  of  the  government  on 
the  matter  of  supersedeas  there  were  current  liabilities  of  from  $3,000,000 
to  $5,000,000),  an  additional  liability  of  $29,240,000,  resulting  without 
doubt  in  a  condition  of  bankruptcy  that  would  deduct  from  every  cred- 
itor's share  of  the  assets  to  be  divided  a  sum  running  from  50  to  nearly 
100  per  cent  of  the  money  that  such  creditors  had  advanced.  Is  the  de- 
fendant to  be  thus  punished?  Are  the  creditors  to  be  thus  punished? 
Would  a  cab  driver,  convicted  of  violating  the  city  law  against  excessive 
cab  fares,  be  sentenced  to  pay  a  fine  that  would  take  his  horse  and  cab,  and 
then  leave  him  a  bankrupt  many  times  over,  imable  to  pay  anything  but 
the  least  proportion  of  his  debts  to  his  other  creditors?  Is  this  case  an- 
other case,  simply  because  instead  of  being  an  individual  the  defendant  is 
a  corporation,  and  instead  of  being  up  for  sentence  under  a  city  ordinance 
that  was  intended  not  to  destroy,  but  to  regulate,  the  defendant  was  up 
for  sentence  under  a  national  law  that  was  intended  not  to  destroy,  but 
to  promote?  Indeed,  that  the  sentence  was  not  imposed  on  the  basis  of 
the  facts  just  stated  respecting  the  defendant  before  the  court,  but  was 
imposed  wholly  because  of  other  facts  wholly  outside  the  record,  is  dis- 
closed by  the  reasons  set  out  in  connection  with  the  sentence. 

Briefly  stated,  the  reason  of  the  trial  court  for  imposing  this  sentence 
was  because  after  conviction  and  before  sentence  it  was  brought  out  on  an 
examination  of  some  of  the  officers  and  stockholders  of  the  Standard  Oil 
Company  of  New  Jersey  that  the  capital  stock  of  the  Standard  Oil  Com- 
pany of  Indiana,  the  defendant  before  the  court,  was  principally  owned 
by  the  New  Jersey  corporation,  a  corporation  not  before  the  court — the 
trial  court  adding  (upon  no  evidence,  however,  to  be  found  in  the  record, 
and  upon  no  information  specifically  referred  to)  that  in  concessions  of  the 
character  for  which  the  defendant  before  the  court  had  been  indicted, 
tried  and  convicted,  the  New  Jersey  corporation  was  not  a  "virgin"  of- 
fender. 

Is  a  sentence  such  as  this  based  on  reasonmg  such  as  that,  sound?  Pass- 
ing over  the  fact  that  no  word  of  evidence  or  other  information  supporting 
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tbe  trial  court's  comment  is  to  be  found  in  the  recoidi  would  the  oommeat, 
if  duly  proven,  justify  a  sentence  such  as  this — one  that  otherwise  would 
not  have  |)een  imposed?  Canacourt,  without  abuse  of  judicial  discretion, 
wipe  out  all  the  property  of  the  defendant  before  the  court,  and  all  the 
assets  to  which  its  creditors  look,  in  an  effort  to  reach  and  punish  a  partgr 
that  is  sot  before  the  court— a  party  that  has  not  been  convicted,  has  not 
been  tried,  has  not  been  indicted  even?  Can  an  American  judge,  without 
abuse  of  judicial  discretion,  condemn  any  one  who  has  not  had  his  say 
in  court? 

That,  to  our  mind,  is  strange  doctrine  in  Anglo-Saxon  jurisprudence. 
No  monarch,  no  parliament,  no  tribunal  of  Western  Europe,  for  centuries, 
has  pretended  to  have  the  right  to  punish  except  after  due  trial  under  all 
the  forms  of  the  law.  Can  that  rightfully  be  done  here,  on  no  other  basis 
than  the  judge's  personal  belief  that  the  party  marked  by  him  for  punish- 
ment deserves  punishment?  If  so,  it  is  because  the  man  who  happens  to 
be  the  judge  is  above  the  law. 

Counsel  for  the  govemm^it  say,  in  concluding  their  brief,  that  the 
Elldns  Act  was  passed  because  the  peace  of  society  and  the  welfare  of  the 
people  demanded  it;  that  railroad  inequality  means  business  ruin  to  all 
except  those  powerful  enough  to  make  themselves  the  beneficiaries  of  the 
discriminations;  means  the  wiping  out  of  an  industry,  of  a  town,  of  a  city, 
at  the  command  of  an  officer  of  a  private  corporation;  that  railroad  in- 
equality is  the  basis  of  monopoly  and  the  wrongful  concentration  of 
wealth;  that  no  law  of  more  vital  importance  was  ever  passed  by  Congress; 
and  that  those  guilty  of  violating  it  are  guilty  of  a  serious  crime  against  the 
principles  of  industrial  freedom  and  equality. 

Every  sentence  of  that  arraignment  is  true.  That  this  court  recognises 
the  importance  of  the  enforcement  of  that  act  is  shown  in  its  affirmance  of 
penalties  that  under  other  circumstances  would  be  regarded  as  very  sevoe. 
But  the  Inter-state  Commerce  Act,  important  as  that  law  is,  is  not  the 
only  law  under  which  we  live.  We  live  under  a  guaranty  that  reaches  back 
to  the  beginning  of  our  law  and  is  securely  planted  in  every  constitution  of 
civilized  government,  that  no  one  shall  be  punished  until  he  has  been 
heard;  and  above  this  fundamental  guaranty  there  can  be  set  no  higher 
prerogative,  for  let  it  once  come  to  pass  that  under  the  stress  of  enforcing 
commercial  equality  any  power  in  the  government  may  override  the 
fundamental  human  right  of  being  judged  only  after  having  been  duly 
tried — a  right  just  as  essential  to  men  in  the  associated  relationship  of  the 
corporation  as  to  men  in  the  relationship  of  co-partners  or  to  men  individ- 
ually— ^there  will  remain  no  commerce  worth  the  name  to  safeguard.  The 
beginning  of  commerce  is  constitutional  government,  and  the  founda- 
tion of  constitutional  government  is  the  faith  that  every  guaranty 
of  our  institutions,  no  matter  what  the  provocation,  will  be  sacredly 
observed. 

The  judgment  of  the  District  Court  19  reversed  and  the  case  renumded. 
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with  instnictioDs  to  grant  a  new  trial,  and  proceed  further  in  accordance 
with  this  opinion. 

The  Supreme  Court  on  January  4,  1909,  denied  the  peti- 
tion for  a  review  of  the  decision  of  the  judges  of 'the  seventh 
circuit  reversing  Judge  Landis'  sentence. 

When  the  case  of  the  United  States  against  the  Standard 
Oil  Company  on  an  indictment  charging  the  acceptance  of 
rebates  on  shipments  from  Olean,  N.  Y.,  to  points  in  Ver- 
mont, was  called  for  trial  on  June  1,  1908,  before  Judge  John 
R.  Hazel  at  Rochester,  N.  Y.,  counsel  for  the  defence  asked 
that  the  indictment  be  dismissed  on  the  ground  that  the 
Elkins  law  was  imconstitutional  because  it  held  a  corporation 
liable  to  fine  for  the  acts  of  paid  agents  and  thereby  causes  an 
injustice  to  the  stockholders  who  have  no  share  in  such  acts. 
The  motion  being  denied,  the  trial  proceeded  and  resulted  in 
the  company  being  foimd  guilty  of  receiving  rebates.  A 
fine  of  $20,000,  with  costs,  was  imposed. 

There  were  forty  counts  in  the  indictment  and  each  of 
them  charged  the  acceptance  of  a  concession  from  published 
and  filed  tariffs  on  the  interstate  transportation  of  petro- 
leum. Each  count  covered  the  transportation  of  a  carload 
of  oil  on  a  date  between  August  15, 1904,  and  May  17,  1905. 
In  twenty-eight  coimts  the  transportation  was  between 
Olean,  N.  Y.,  and  Rutland,  Vt.,  and  in  the  remaining  twelve 
counts  between  Olean,  N.  Y.,  and  Bellows  Falls,  Vt.  The 
allegations  in  general  were  that  the  Pennsylvania  Railroad, 
the  New  York  Central  and  the  Rutland  Railroad  published 
and  filed  a  tariff  providing  for  the  lawful  transportation  rate 
for  petrolemn  of  26J^  cents  per  himdred  poimds  from  Olean 
to  Norwood,  and  the  rate  of  the  Rutland  road  from  Norwood 
to  Rutland  was  $28  per  tank  car.  At  the  request  of  the  de- 
fendant, the  indictment  charged  these  roads  imlawfuUy 
transported  a  carload  of  oil  in  a  tank  car  at  a  rate  lower  than 
that  in  the  published  tariff,  and  that  the  defendant  company 
knowingly  accepted  such  concession.  The  shipments  in 
question  were  made  on  orders  sent  to  the  Vacuiun  Oil  Com- 
pany of  Olean,  which  delivered  the  shipments  to  the  Penn- 
sylvania road. 
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tkm  any  and  aD  sales  and  purchases  by  these  twentyHiine  individaals  thfer- 
«eae,  the  phraseology  of  which  counsel  may  agree  upon. 

It  may  not  be  a  wise  public  policy  to  make  it  easy  for  fordgners  to  take 
over  the  control  of  the  British-American  C(Hnpany,  with  its  large  and 
growing  businesB  in  fmeign  countries,  notably  in  South  Africa  and  the  Far 
East,  now  in  American  hands.  That  is  what  would  probably  happen  if 
the  twenty-nine  defendants  be  prohibited  horn  increasing  their  hc^dinge 
of  tiutt  stock.  We  do  not  undertake  to  determine  this  question  of  public 
policy,  which  is  one  for  the  c(Hisideration  of  the  executive  branch  of  the 
government.  It  is  sufficient  to  say  that  a  further  exception  of  the  shares 
of  tiuit  company  from  the  operation  of  this  paragraph  would  not,  in  our 
opinion,  make  the  plan  repugnant  to  the  law. 

8.  That  the  preferred  stock  of  the  American  Cigar  Company,  aggregat- 
ing in  book  value  $2,530,216.69,  held  by  the  American  SauS  Company, 
and  the  stock  and  bonds  of  American  Tobacco  Company,  held  by  the 
AmericanSnuff  Company,  referred  to  on  page  11  of  the  plan  (foot  note  A) 
be  sold  or  otherwise  be  disposed  of  within  one  year,  instead  of  three  years, 
as  proposed  in  the  plan,  with  leave  to  defendants  to  apply  to  the  court 
to  extend  such  period  for  not  more  than  two  years. 

There  aeema  to  be  no  good  reason  for  modifying  the  plan  in  this  par- 
ticular. 

9.  That  in  the  distribution  of  the  properties  and  businesses  now  held  in 
the  combination  pursuant  to  the  plan  of  disintegration,  no  corporation 
shall  be  allowed  to  acquire  property,  tangible  or  intangible,  which  would 

invest  it  with  as  much  as  40  per  cent  in  volume  or  in  value  of  any  particular 
line  of  the  tobacco  business. 

This  is  substantially  what  the  plan  now  provides.  The  few  instances 
in  which  the  40  per  cent  limitation  is  exceeded  result  from  inherent  dif- 
ficulties of  distribution,  which  it  seems  impracticable  to  eliminate.  These 
instances  are  so  few,  and  the  excuse  in  each  instance  so  small,  as  to  be 
fairly  nef^igible.    The  request  is  denied. 

10.  That  the  stocks  of  the  Li^ett  &  Myers  Tobacco  Company  and  P. 
Lorillaid  Company,  provided  to  be  in  accordance  with  the  plan,  be  de- 
posited with  the  Guaranty  Trust  Company  of  New  York  as  the  agent  or 
depository  of  this  court  in  this  cause  for  the  purposes  specified  in  the  plan, 
and  tiuit  at  the  end  of  the  period  designated  the  court  make  an  order  for 
their  further  disposition.  That  in  the  meantime  no  voting  rig^t  with  re- 
spect to  such  stock  shall  be  exercised,  except  as  the  court  may  from  time 
to  time  order. 

All  of  this  is  already  sufficiently  provided  for  in  the  plan. 

11.  That  all  the  covenants  in  any  way  restricting  the  rig^t  of  any  com- 
pany or  individual  in  the  combination  to  buy,  manufacture  or  sell  tobacco 
or  its  products  should  be  rescinded  by  the  affirmative  action  of  the  respec- 
tive parties  thereto,  who  are  parties  to  this  suit. 

This  is  approved,  except  that  there  should  be  a  proviso  excepting 
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centage  sheets  did  not  determine  the  route  further  than  East  BufFalOi  and 
it  would  have  been  impossible  to  determine  whether  the  route  beyond 
was  by  way  of  Suspension  Bridge  and  Charlotte  or  by  way  of  Rochester 
except  by  calculations  based  upon  mileage.  However,  whether  or  not  the 
statement  from  the  opinion  is  correct  in  substance,  it  is  still  inaccurate  and 
with  a  similar  sentence  in  the  statement  of  facts  should  properly  be  omitted 
from  the  opinion  as  published. 

The  inacciuracy  of  this  statement  does  not,  however,  change  the  sub- 
stance of  the  opinion.  We  must  adhere  to  our  view  that  the  tariff  as  filed 
was  applicable  to  the  route  which  the  shipments  took  and  that  the  refer- 
ence to  agreed  percentages  did  not  require  a  shipper  to  look  up  unfiled 
percentage  sheets  to  obtain  and  examine  these  routes.  We  still  think  they 
were  not  sufficiently  clear  and  certain  to  inform  him  that  the  published 
tariff  was  inapplicable  to  the  direct  route.  Such  sheets  might  afford  in- 
formation to  railroad  agents  which  would  not  fairly  appraise  shippers  in 
general. 

The  Supreme  Court  on  December  12,  1910,  refused  to  re- 
view the  case. 

In  the  same  court  on  December  22,  1911,  the  Standard 
Oil  Company  was  again  f oimd  guilty  of  receiving  rebates  on 
shipments  from  Olean,  N.  Y.,  to  Burlington,  Vt.,  via  the 
Pennsylvania  and  New  York  Central  railroads.  The  com- 
pany was  adjudged  guilty  on  143  counts  of  the  indictment, 
and  as  judgment  Judge  Hazel  imposed  a  fine  of  $23,766 
which  was  paid  on  January  9,  1912. 

In  a  suit  for  damages  brought  by  the  Crystal  Oil  Co.  of 
Des  Moines  against  the  Standard  Oil  Company  of  Indiana, 
in  the  District  Court  of  Iowa,  the  jury  on  November  17, 
1908,  returned  a  verdict  of  $6,120  in  favor  of  the  plaintiff. 
The  complaint  in  that  action  charged  that  the  Standard  Oil 
Company  of  Indiana,  by  imfair  methods,  had  damaged  the 
plaintiff's  business  as  a  retail  dealer.  At  the  trial  it  was 
shown  that  the  Standard  Company  had  entered  the  retail 
business  in  Des  Moines  with  the  sole  object  of  putting  the 
Crystal  Oil  Company  out  of  business,  and  that  after  the 
latter  company  capitulated,  the  retail  price  of  oil  went  up 
from  the  low  scale  maintained  during  the  fight  to  three  cents 
a  gallon  higher  than  before  the  contest  began. 

The  Federal  Grand  Jury  sitting  at  Jackson,  Tennessee  in 
October,  1906,  found  an  indictment  which  in  1,528  counts 
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charged  the  Standard  Oil  Company  of  Indiana,  with  receiv- 
ing freight  rate  concessions  on  car  load  lots.  The  prosecu- 
tion of  the  case  did  not  come  up  until  November  15,  1910, 
when  Judge  John  J.  McCall  ruled  that  within  the  meaning 
of  the  Elkins  law  governing  interstate  commerce,  a  settle- 
ment and  not  an  individual  shipment  constituted  an  offence. 
The  evidence  he  said  showed  only  46  settlements,  all  monthly 
transactions  between  the  Standard  Oil  Company  and  the 
carriers  named  in  the  indictment  as  having  transported  the 
oil  from  Whiting,  Ind.,  to  Grand  Junction,  Tenn.,  during 
the  years  covered,  1903  to  1905. 

Sustaining  a  motion  of  the  defence  Judge  McCall,  two 
days  later,  directed  a  verdict  of  not  guilty  which  was  bo  re- 
corded. 

Making  the  final  ruling  in  the  case,  Judge  McCall  first  reviewed  the 
allegations.  Next  he  took  up  the  testimony  presented  as  tending  to  prove 
that  the  consignments,  which  formed  the  basis  of  the  prosecution,  were 
shipped'on  orders  received  from  the  Standard  Oil  Company  of  Kentucky 
by  the  defendant  company  from  its  refinery  at  Whiting,  Ind.,  to  Grand 
Junction,  Tenn.,  "for  beyond,"  with  freight  charges  prei^aid  to  Grand 
Junction,  and  there  taken  possession  of  by  the  Kentucky  corporation. 

Judge  McCall  pointed  out  that  the  testimony  presented  "tends  to  prove 
that  there  was  no  understanding,  expressed  or  hnpUed,  direct  or  indirect/' 
between  the  defendant  company  and  the  Kentucky  company  with  regard 
to  rates  to  be  paid;  that  it  was  solely  a  business  transaction  between  two 
corporations.  Upon  these  facts  the  Judge  recalled  that  he  had  ruled  eariy 
in  the  trial  that  the  Indiana  Company  should  not  be  held  accountable  for 
the  shipments  so  far  as  the  transportation  beyond  Grand  Junction  was 
concerned. 

"The  uncontradicted  testimony  presented  by  the  Government,"  the 
ruling  continued,  "is  that  during  the  period  covered  by  the  indictmoit 
there  was  a  13-cent  rate  from  Whiting  to  Grand  Junction  for  points  beyond 
and  this  rate  was  duly  on  file  with  the  Inter-State  Commerce  Commission 
and  was  the  legal  rate.  The  testimony  is  uncontradicted  that  the  ship- 
ments covered  by  the  indictment  were  in  carload  lots  from  Whiting  to 
Grand  Junction  'for  beyond'  and  that  the  defendant  paid  this  rate." 

Quoting  the  response  to  interrogations  of  the  court,  by  T.  M.  Crosland, 
an  attach^  of  the  Inter-State  Commerce  Commission  at  Washington, 
Judge  McCall  pointed  out  that  the  witness  held  that  the  defendant  com- 
pany was  authorized  to  use  the  13-cent  rate;  that  it  was  a  legal  rate;  and 
that  if  inquiry  had  been  made  of  him  by  a  shipper  for  the  purpose  of  as- 
certaining the  legal  tariff,  he  would  have  quoted  that  rate. 
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It  was  held  by  the  court  that  the  much  discussed  "blind  billing"  was 
done  by  the  carrier,  and  ''that  there  is  not  one  syllable  of  testimony  tend- 
ing to  show  that  the  defendant  company  knew  that  the  carrier  was  'blind 
billing'  the  shipments.  But  if  the  defendant  had  known  this  fact,  how 
could  that  affect  its  rights  to  avail  itself  of  the  13-cent  rate,  which  was 
filed  with  the  Inter-43tate  Commerce  Commission?" 

As  to  the  contention  that  the  ''blind  billing"  was  an  effort  to  coneeal 
the  rate,  it  was  contended  that  if  even  that  were  true  it  would  be  an  effort 
on  the  part  of  the  railroad  company  which  could  avail  but  little  because 
of  the  fact  that  the  tariff  was  regularly  filed  with  the  Inter-State  Commerce 
Commission. 

It  was  also  held  that  the  indictment  allegations  showed  the  transporta- 
tion as  from  Evansville,  Ind.,  while  the  evidence  showed  that  it  moved 
from  Whiting. 

Concluding,  Judge  McCall  cited  the  right  of  the  great  and  the  small  to 
an  equal  footing  before  the  courts,  and  said: 

"When  the  courts  swing  away  from  this  rule,  and  those  convicted  of 
crime  are  convicted  by  other  means  the  justice  of  our  boasted  jurisprudence 
will  soon  become  a  hollow  mockery,  and  the  judgment  of  our  eowts  will 
be  held  in  derision  and  contempt." 

While  the  Government  was  gathering  the  evidence  neces- 
sary for  the  disintegration  of  the  oil  monopoly,  the  Standard 
Oil  Company  was  engaged  on  September  14,  1910,  in  press- 
ing a  claim  for  reparation  before  the  Interstate  Commerce 
Commission  against  the  Chicago  Terminal  Transfer  Com- 
pany, the  Chicago  &  Eastern  Illinois  Railroad  Company,  and 
other  carriers.  In  that  proceeding  it  was  claimed  that  the 
Standard  had  been  overcharged  on  shipments  of  refined  oil 
sent  from  Whiting,  Ind.,  to  Bear  Springs,  Tenn.,  through 
the  filing  by  the  carriers  of  faulty  tariffs  with  the  commission. 

Attorney-General  Hadley  of  the  State  of  Missouri  insti- 
tuted ouster  proceedings  in  the  state  court  in  1905,  against 
the  Standard  Oil  Company  of  Indiana,  the  Republic  Oil 
Company,  and  the  Waters-Pierce  Company.  He  charged 
that  the  three  concerns  had  conspired  to  regulate  and  fix  the 
retail  price  of  oil;  control  and  limit  the  trade  in  refined 
petroleum;  prevent  competition  in  the  buying  and  selling  of 
oil;  and  to  deceive  and  mislead  the  public  into  the  belief 
that  they  were  separate  and  distinct  corporations  pursuing 
independently  their  business  as  legitimate  competitors. 
22 
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This  litigation  dragged  along  until  December  23,  1908, 
when  the  Supreme  Court  of  Missouri,  m  an  opinion  written 
by  Judge  Woodson,  and  concmred  in  by  all  seven  judges 
barred  the  Standard  and  Republic  companies  from  Mis- 
souri ''for  all  time,''  and  ordered  the  Waters-Pierce  (Com- 
pany, which  was  a  Missouri  corporation  dissolved  on  or 
before  January  15,  1909,  imless  by  that  date  it  presented 
satisfactory  evidence  that  it  intended  to  operate  as  an  inde- 
pendent concern.  In  addition  each  of  the  companies  was 
fined  $50,000,  and  Judge  Lamb  in  a  separate  opinion  stated 
that  the  Waters-Pierce  Company  should  be  fined  $1,000,000. 
Judge  Graves,  however,  suggested  that  the  Waters-Pierce 
Company  should  not  be  dissolved  because  the  minority 
stockholders  in  it  could  not  help  themselves.  He  also  urged 
the  imposition  of  heavier  fines  on  the  Standard  and  Republic 
companies. 

The  Standard  Oil  Company  of  Indiana,  on  January  1, 
1909,  asked  the  Supreme  Court  of  Missouri  for  a  rehearing 
of  the  ouster  action,  and  on  February  1,  1909,  filed  this 
petition: 

This  respondent  is  willing  to  place  itself  and  its  business  under  the 
vigilant  eye  of  the  State  and  subject  to  the  supervision  and  control  of  the 
court,  if  it  will  aid  in  the  solution  of  a  difficult  situation.  If  such  arrange- 
ment be  acceptable,  the  owners  of  the  majority  stock  of  the  Waters-Pieroe 
Oil  Company  will  place  that  stock  in  the  same  situation. 

It  is,  therefore,  proposed  that  in  lieu  of  the  judgment  of  ouster  against 
the  Indiana  Company,  that: 

A  new  Missouri  corporation  be  formed  which  shall  take  over  all  the 
Missouri  property  of  the  Indiana  company,  and  succeed  to  all  its  business 
in  this  State.  All  the  stock  of  the  new  company,  less  enough  to  qualify 
Directors,  shall  be  issued  to,  and  for  four  years  stand  in  the  names  of  two 
persons  as  trustees;  one  selected  by  the  State  and  the  other  by  the  Indiana 
company,  both  selections  to  be  approved  by  this  court. 

Those  Trustees  shall  act  as  officers  of  this  court  and,  subject  to  ita  con- 
trol and  direction,  shall  so  vote  the  stock,  and  keep  vigilant  supervision 
over  the  affairs  of  the  company  so  as  to  see  that  it  conducts  them  in  a  way 
fair,  just,  lawful,  and  proper  treatment  is  accorded  to  the  public  as  weH  as 
to  the  property,  company,  and  its  real  owners.  If  ever,  as  to  any  action 
to  this  end  taken  or  pursued,  the  said  Trustees  cannot  agree,  the  contro- 
versy shall  be  submitted  to  the  Judges  of  this  court,  or  some  one  named  by 
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them  as  an  arbitrator,  the  decision  of  the  Judges  or  their  arbitrator  to  be 
final. 

This  respondent  would  prefer  not  to  form  a  new  company.  It  would 
prefer  to  remain  in  the  State  and  have  appointed  such  Trustees,  giving 
them  by  irrevocable  power  of  attorney  full  power  of  supervision  over  the 
conduct  of  ita  business  in  Missouri,  as  that  outlined  with  respect  to  a  new 
company. 

The  stock  of  the  Waters-Pierce  Company,  owned  by  the  Standard  Oil 
Company  of  New  Jersey,  shall  be  sold  and  transferred  to  and  become  the 
property  of  the  Missouri  company  thus  formed;  or,  in  lieu  thereof,  it  shall 
be  transferred  to  and  held  by  said  Trustees  for  the  same  period. 

The  Supreme  Court  of  the  United  States  on  April  1,  1912,  sustained 
the  Missouri  court's  action  in  ousting  the  Standard  Oil  Company  of  In- 
diana, and  the  Republic  Oil  Company  of  New  York,  and  approved  of  the 
fines. 

An  ouster  decree  of  the  Supreme  Court  of  Tennessee 
against  the  Standard  Oil  Company  of  Kentucky  was  af- 
firmed by  the  Federal  Supreme  Court  on  May  2, 1910.  The 
proceedings  were  begun  in  1907. 

The  Standard  Oil  Company  of  Kentucky  had  oil  stored  in  tanks  in 
Tennessee,  from  which  it  procured  a  supply  to  serve  merchants  throughout 
various  sections  of  the  State.  The  Evansville  Oil  Company  of  Evansville, 
Ind.,  sent  a  salesman  to  Gallatin  to  sell  oil.  He  obtained  a  number  of 
orders,  whereupon  the  agent  of  the  Standard  Oil  oflPered  to  give  the  mer- 
chants ten  gallons  of  oil  per  barrel  to  coimtermand  their  piuxshase  orders 
with  the  Evansville  Oil  Company.    Four  of  them  accepted. 

The  Standard  Oil  Company  of  Kentucky  and  two  of  its  agents  were  in- 
dicted under  the  State  Anti-Trust  act.  One  of  the  agents  was  convicted, 
but  the  company  escaped  punishment  on  the  ground  that  it  could  not  be 
fined  under  the  act,  but  could  only  be  ousted.  Ouster  proceedings  were 
then  begun  against  it,  the  charges  being  based  on  the  Gallatin  transaction. 
The  State  courts  issued  an  ousting  decree  from  which  an  appeal  was  taken 
to  the  Supreme  Court  of  the  United  States. 

This  appeal  was  based  on  the  argument  that  the  alleged  criminal  agree- 
ment, if  it  were  an  offence,  was  an  offence  against  the  Federal  law,  the 
Sherman  anti-trust  law,  and  not  an  offence  against  the  laws  of  Tennessee; 
that  the  statute  was  unconstitutional,  and  because  the  statute  of  limita- 
tion was  effective. 

E.  T.  Young,  as  Attorney-General  of  the  State  of  Minnesota 
brought  suit  against  the  Standard  Oil  Company  to  revoke  its 
license  to  do  business  in  Minnesota  on  the  ground  that  the 
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company  was  guilty  of  unfair  competition  by  chai^^ng  lower 
prices  at  competitive  points  for  the  purpose  of  destroying 
the  business  of  competing  companies.  The  Standard  Oil 
Company  demurred  on  the  ground  that  the  law  was  invalid 
and  imconstitutional,  being  class  legislation,  and  this  de- 
murrer was  sustained  by  Judge  George  L.  Bunn  of  the 
Ramsey  County  District  Court,  before  whom  the  case  was 
first  tried. 

The  State  Supreme  Court  on  May  20,  1910,  declared 
valid  the  Minnesota  law  forbidding  discrimination  in  charge 
for  conomodities  spld  throughout  the  State,  and  reversed  the 
order  of  Judge  Bunn  and  remanded  the  case  for  a  new  trial. 

The  State  of  North  Carolina  in  December,  1910,  prose- 
cuted the  Standard  Oil  Company  for  alleged,  violation  of  the 
anti-trust  law.  In  that  proceeding  the  Standard  Oil  Com- 
pany was  charged  with  lowering  the  price  of  iUuminating 
oil  at  Raleigh  to  7li  cents  a  g^on  while  maintaining  the 
price  of  113^  to  12 J/^  cents  a  gallon  in  other  towns  in  North 
Carolina,  where  it  had  no  competition. 

Tax  Assessor  Henry  Hinse  of  Bayonne,  N.  J.,  in  his  report 
made  to  the  County  Board  of  Equalization  of  Taxes  in  1909, 
increased  the  valuation  of  the  Standard  Oil  property  from 
$7,600,000  to  $13,000,000.  The  oil  company  without  delay 
entered  a  protest  against  the  increase  of  valuation  of  the 
property  at  Constable  Hook.  There  was  a  reduction  ol  the 
assessment  and  the  Standard  Oil  Company's  taxes  in  1911 
amounted  to  but  $7,842. 

THE  TOBACCO  MONOPOLY 

The  Government's  petition  against  The  American  To- 
bacco Company,  and  its  sixty-seven  subsidiary  corporations, 
and  a  niunber  of  individual  defendants,  was  filed  in  the 
United  States  Circuit  Court  for  the  Southern  District  of 
New  York,  on  July  10,  1907.  The  bill  drafted  on  the  lines 
of  the  complaint  against  the  Standard  Oil  MonopcJy^  al* 
leged  that  The  American  Tobacco  Company,  and  the  other 
defendants  were  maintaining  a  combination  in  restramt  of 
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interstate  trade  and  foreign  commerce  in  the  manufacture 
and  sale  of  tobacco. 
The  Government's  petition  among  other  things,  asked : 

That  the  court  adjudge  the  American  Tobacco  Company,  the  American 
Snuff  Company,  the  American  Cigar  Company,  the  American  Stogie  Com- 
pany, the  MacAndrews  &  Forbes  Company,  and  the  Conley  Foil  Com- 
pany, each  a  combination  in  restraint  of  inter-State  and  foreign  trade  and 
commerce;  and  decree  that  each  one  of  them  be  restrained  from  engaging 
in  inter-State  or  foreign  commerce,  or  if  the  court  should  be  of  opinion 
that  the  public  interests  will  be  better  subserved  thereby,  that  receivers 
be  appointed  to  take  possession  of  all  the  property,  assets,  business,  and 
affairs  of  said  defendants  and  wind  up  the  same,  and  otherwise  take  such 
course  in  r^ard  thereto  as  will  bring  about  conditions  in  trade  and  com- 
merce among  the  States  and  with  foreign  nations  in  harmony  with  the  law. 

The  preliminary  formalities  having  been  complied  with 
and  all  the  defendants  having  put  in  answers  denying  the 
violations  alleged  in  the  petition,  John  A.  Shields  was  ai>- 
pointed  special  examiner  to  take  the  testimony.  This  work 
which  commenced  in  November,  1907,  was  not  completed 
until  March  22,  1908,  when  the  record  in  the  case  which 
embraced  4,000  typewritten  pages  was  submitted  to  Judge 
E.  Henry  Lacombe  of  the  United  States  Circuit  Court- 

At  the  argument  before  Judges  Lacombe,  Coxe,  Noyes 
and  Ward,  sitting  in  the  United  States  Circuit  Court  which 
began  on  May  19,  1908,  the  Government  was  represented 
by  Special  United  States  Attorneys-General  James  C.  Mc- 
Reynolds  and  E.  P.  Grosvenor.  The  American  Tobacco 
Company  had  as  its  counsel  fonner  United  States  Circuit 
Judge  William  J.  Wallace,  W.  W.  Fuller,  DeLancey  NicoU 
and  Junius  Parker.  The  Imperial  Tobacco  Company  of 
Great  Britian  and  Ireland,  one  of  the  defendants,  was  repre- 
sented by  former  Judge  William  B.  Homblower,  W.  W. 
Miller  and  John  Pickrel  of  Richmond,  Va. ;  Joseph  Hood,  a 
solicitor,  of  London,  was  present  as  counsel  of  the  British- 
American  Company,  and  Solomon  M.  Stroock  appeared  for 
the  United  Cigar  Stores  Company. 

Opening  the  argument  Mr.  McReynolds  stated  that  the  provisions  of 
both  the  Sborman  and  Wilson  acts  applied  to  the  case  on  trial.    He 
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charged  that  the  American  Tobacco  Company  and  its  allied  corporatioiis 
had  conspired  and  operated  in  restraint  of  trade;  that  it  formed  a  ccHnbine 
which  was  both  unlawful  and  criminal,  and  that  it  was  an  imlawful  com- 
bination even  before  the  passage  of  the  amended  anti-trust  law  as  it  now 
stands.  He  further  declared  that  the  combination  violated  both  the 
Wilson  and  Sherman  acts  in  that  it  not  only  tended  to  monopolize  trade  in 
its  particular  line  but  that  it  interfered  with  the  free  operation  of  com- 
merce. He  cited  several  cases  in  support  of  his  contentions  and  also  vari- 
ous decisions  of  the  United  States  Supreme  Court.  And  if  the  laws,  be 
said,  that  had  been  passed  for  the  piu*pose  could  confer  the  power  to  regu- 
late commerce  they  could  and  did  confer  the  power  to  lay  down  rules  by 
which  commerce  could  be  regulated. 

Concluding  his  argument  on  the  law  principles  involved  Mr.  McReyn- 
olds  reviewed  the  story  of  the  trust's  gradual  encroachments  toward 
monopolizing  the  trade,  both  output  and  sale,  in  pipe  tobacco,  dgars, 
cigarettes,  cheroots,  snuff,  &c.  He  submitted  to  the  Court  as  a  Govern- 
ment exhibit  a  complete  table  showing  the  increase  in  percentage  sinoe 
1890,  the  year  of  the  trust  organization,  of  the  various  forms  oi  tobacco 
product.  He  then  told  of  the  organization  of  the  American  Snuff  Com- 
pany, the  stock  of  which  was  owned  by  the  American  Tobacco  Company, 
and  also  the  progress  in  the  manufacture  and  sale  of  cigars  not  only  in  this 
country  but  in  Cuba,  Porto  Rico  and  elsewhere  in  the  West  Indies.  He 
also  described  how  the  alliance  between  the  Imperial  Tobacco  Company 
and  the  British-American  Company  was  consummated  in  England. 

In  his  summing  up,  Special  Government  Prosecutor  Mc- 
Reynolds  declared  that: 


The  independent  retailers  could  not  compete  with  a  concern  which 
backed  by  all  the  capital  of  the  American  Tobacco  Company.  This  oom- 
pany,  he  said,  had  tried  to  conceal  its  connection  with  the  United  Cigar 
Stores  Company.  He  read  a  letter  written  to  one  Eastabrook,  in  Boston, 
which  assured  Eastabrook  that  the  American  Tobacco  Company  had  no 
connection  with  the  United  Cigar  Stores  Company,  which,  Mr.  McReyn- 
olds  said,  displayed  and  pushed  the  goods  made  by  the  American  Tobacco 
Company.  He  also  read  another  letter  written  by  one  of  the  subsidiaries 
of  the  American  company  to  a  London  agent,  telling  the  latter  to  be  care- 
ful not  to  expose  the  connection  between  the  two. 

Mr.  McReynolds  went  on  to  explain  the  absence  of  certain  testimony  in 
the  record. 

If  I  should  attempt  to  prove  here  all  the  things  that  these  people  have 
done  ia  the  past  few  years  it  would  make  a  record  that  would  take  seven- 
teen or  eighteen  years  to  go  through.  Many  of  the  independent  manufac^ 
turers  were  not  called.  I  questioned  the  right  of  bringing  here  a  man  who 
was  fighting  hard  for  his  commercial  life,  and  of  forcing  him  to  reveal  his 
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secrets  to  those  who  were  waiting  to  use  them.  God  knows,  they  have  a 
hard  enough  struggle  without  that. 

If  there  is  not  enough  in  this  record  to  show  the  illegality  of  this  com- 
pany, then  every  industrial  concern  in  the  country  can  go  free.  In  a  few 
years  they  will  own  all  the  tobacco  trade  of  the  country.  In  eighteen 
years  the  company  has  got  control  of  most  of  the  smoking  tobacco  in  the 
country  and  a  great  part  of  the  chewing  tobacco  and  snuff  trade.  They 
have  been  in  the  cigar  business  and  their  annual  output  is  a  billion  cigars. 
Now  they  are  going  after  the  retailers.  Unless  the  Government  has  power 
to  regulate  this  company  it  means  the  destruction  of  every  independent 
manufacturer  and  dealer  in  the  tobacco  business. 

The  farmers  are  under  the  domination  of  this  company,  continued  Mr. 
McReynolds.  It  spends  $10,000,000  a  year  in  giving  away  goods  and 
advertising.  Their  learned  counsel  says:  "Let  the  sun  of  prosperity  shine 
through  once  more."  If  it  shines  any  more  on  these  people  what  is  going 
to  become  of  the  rest  of  us?  This  company  is  controlled  by  seven  or  eight 
men.  They  each  get  $700,000  or  $800,000  out  of  this  company  each  year. 
It  pays  223^  per  cent  a  year,  pays  dividends  of  $9,000,000  and  annually 
adds  $6,000,000  to  its  surplus.  They  talk  about  the  prosperity  of  Scott 
&  Dillon.  That  concern  has  $50,000  capital.  Why,  the  American  To- 
bacco Company  can  spend  more  in  sixty  da3rs  than  the  independent's 
whole  year's  income  if  at  any  time  we  want  to  "  best "  them.  Why,  there 
isn't  an  independent  concern  in  the  country  that  they  could  not  put  out 
of  business  in  a  month  if  they  want  to,  and  they  have  shown  in  many 
cases  that  they  do  want  to. 

Mr.  McReynolds  discussed  further  the  evidence  of  the  case,  and  said 
that  many  of  the  witnesses  whom  he  had  to  call  were  hostile  to  the  Gov- 
ernment. 

Mr.  McReynolds  said  that  the  American  Tobacco  Company  had  al- 
most absolute  control  of  the  purchasing  field  and  could  dictate  practically 
the  price  that  it  should  pay  for  the  leaf  tobacco  it  bought.  It  has  forced 
the  price  down,  he  said. 

"  If  it  is  not  checked,"  he  continued,  "  no  man  is  wise  enough  to  know 
where  it  will  end.  This  is  the  cause  of  the  present  imeasiness  of  the  to- 
bacco farmers.  Is  it  strange  that  the  farmer  is  pra3dng  to  God  and  keeping 
his  powder  dry  so  that  a  *  little  of  the  sun  of  prosperity '  may  be  let  in? 
It  is  for  reasons  like  this  that  the  Sherman  act  was  passed.  I  don't  say 
the  farmer  is  right;  he  is  wrong.  But  he  is  not  more  wrong  than  the  man 
who  sits  at  111  Fifth  avenue  and  tries  to  bring  to  his  own  hands  all  the 
money  that  these  men  earn  with  their  backs  aching  and  their  brows  sweat- 
ing." 

Mr.  McReynolds  told  of  the  fight  between  the  company  and  the  union. 
He  said  that  by  buying  union  shops  and  keeping  the  ownership  secret  they 
tried  to  fool  the  union  buyers  and  the  union  retaliated. 

Mr.  McReynolds  traced  the  growth  of  the  American  Tobacco  Company 
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and  told  how  it  branched  out  until,  he  said,  it  not  only  controlled  the 
tobacco  business  but  also  the  tinfoil  business,  the  cigar  box  business,  ibe 
licorice  business  and  the  bag  business,  and  was  tiying  to  control  all  the 
businesses  auxiliary  to  the  tobacco  business. 

"  They  not  only  wanted  to  improve  their  farm,"  he  said,  "  but  they 
wanted  to  get  all  the  adjoining  land,  and  they're  getting  it.  They  make 
95  per  cent  of  the  snufif,  and  in  the  cigar  business  in  seven  yean  thdr 
annual  business  has  increased  to  a  biUion  cigars.  They  control  70  per  cent 
of  the  cigars  exported  to  Cuba  and  they  have  obtained  control  of  the 
English  trade  by  getting  control  of  the  Imperial  Tobacco  Company." 

Mr.  McReynolds  next  took  up  the  legal  part  of  the  Government's  case. 
He  said  that  if  five  companies  got  together  and  appointed  a  common  agent 
to  buy  and  seU  for  them  it  was  illegal  on  the  ground  that  it  was  in  restraint 
of  trade  by  suppressing  competition.  They  claim,  however,  he  said,  that 
if  one  of  the  companies  buys  control  of  the  other  four  it  is  not  illegal  be- 
cause it  has  power  under  the  charter  granted  by  the  "  Sovereign  State  of 
New  Jersey,  where  any  one  that  has  $50  can  get  a  charter,"  the  company 
has  a  right  to  buy. 

"  I  claim  that  this  combination  is  in  restraint  of  trade  and  that  the 
'  Sovereign  State  of  New  Jersey '  has  no  right  to  grant  a  power  which  it 
does  not  possess." 

''What  control,"  asked  Judge  Noyes,  "does  this  company  have  over  the 
trade  from  one  State  to  another?  " 

Mr.  McReynolds  explained  that  the  company  had  selling  agents,  and 
that  it  could  control  the  trade  by  shifting  the  system  of  discounts  to  the 
wholesalers  who  handled  independent  goods. 

Mr.  McReynolds's  argument  was  that  any  interference  with  interstate 
commerce  by  a  concern  gave  Congress  power  to  control  whether  or  not 
the  concern  was  actively  engaged  in  interstate  conunerce. 

Mr.  McReynolds  outlined  possible  methods  of  procedure  by  the  Court 
in  case  it  should  decide  in  favor  of  the  Government.  He  said  that  the 
Coiuii  could  issue  a  permanent  injunction  restraining  the  company  from 
carrying  on  interstate  business  until  it  ceased  to  violate  the  law.  On  the 
other  hand,  he  said,  the  Court  might  appoint  a  receiver  and  instruct  him 
how  to  legally  run  the  business. 

The  United  States  Circuit  Court,  in  three  opinions  written 
by  Judges  Lacombe,  Coxe  and  Noyes  on  November  7,  1908, 
sustained  the  contention  of  the  Government  against  the 
Tobacco  Trust.  Judge  Ward  dissented  in  a  fourth  opin* 
ion. 

Judge  Lacombe,  senior  judge  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  in  the  opinion  which  he 
rendered;  said  in  part; 
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The  act  of  July  2, 1890,  in  its  first  section,  declares  to  be  illegal  every 
contract,  combination  in  the  form  of  trust  or  otherwise  among  the  several 
States  or  with  foreign  nations.  That  declaration^  ambiguous  when 
enacted,  is,  as  the  writer  conceives^  no  longer  open  to  construction  in  the 
inferior  federal  courts.  Disregarding  various  dicta  and  following  the 
several  propositions  which  have  been  approved  by  successive  majorities 
of  the  Supreme  Court,  this  language  is  to  be  construed  as  prohibiting  any 
contract  or  combination  whose  direct  effect  is  to  prevent  the  free  play  of 
competition  and  thus  tend  to  deprive  the  country  of  the  services  of  any 
number  of  independent  dealers  however  small. 

But  every  aggregation  of  individuals  or  corporations  formerly  inde- 
pendent, immediately  upon  its  formation,  terminates  an  existing  competi- 
tion, whether  or  not  some  other  competition  may  subsequently  arise.  The 
act,  as  construed,  prohibits  every  contract  or  combination  in  restraint  of 
competition.    Size  is  not  made  the  test. 

Accepting  this  condition  of  the  statute — as  it  would  seem  this  court 
must  accept  it — there  can  be  little  doubt  that  it  hajs  been  violated  in  this 
case.  The  formation  of  the  original  American  Tobacco  Company,  which 
antedated  the  Sherman  act,  may  be  disregarded.  But  the  present  Amer- 
ican Tobacco  Company  was  formed  by  subsequent  merger  of  the  original 
company  with  the  Continental  Tobacco  Company  and  the  Consolidated 
Tobacco  Company,  and  when  that  merger  became  complete  two  of  its  ex- 
isting competitors  in  the  tobacco  business  were  eliminated. 

There  is  an  absence  of  persuasive  evidence  that  by  unfair  competition  or 
improper  practices  independent  dealers  have  been  dragooned  into  giving 
up  their  individual  enterprises  and  selling  out  to  the  principal  defendant. 

Each  one  of  these  purchases  of  existing  concerns  complained  of  in  the 
petition  was  a  contract  and  combination  in  restraint  of  a  competition  ex- 
isting when  it  was  entered  into,  and  that  is  sufficient  to  bring  it  within  the 
ban  of  this  drastic  statute. 

I  concur  with  Judge  Coxe  in  his  reasoning  and  conclusions  touching  the 
United  Cigar  Stores  Company  and  the  R.  P.  Richardson,  Jr.,  Company, 
and  agree  that  the  issuance  of  an  injunction  should  be  suspended  until  after 
decision  on  appeal. 

Judge  Coxe  said : 

As  we  are  unanimous  in  thinking  that  the  testimony  shows  no  case  for 
a  receiver  and  that  the  bill  should  be  dismissed  as  to  the  defendants,  the 
Imperial  Tobacco  Company  and  the  British-American  Company,  noth- 
ing need  be  added  to  what  Judge  Lacombe  hajs  written  in  arriving  at  his 
conclusions. 

The  free  interchange  of  commerce  has  been  interfered  with,  hampered, 
diverted,  and  in  some  instances,  destroyed.  Though  it  may  be  greater 
in  volume,  it  does  not  flow  through  the  old  channels.  It  is  not  free  amd 
unrestriMned, 
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For  these  reasons  I  think  an  injunction  should  issue.  I  am  of  the  opin- 
ion that  it  should  not  issue  against  the  United  Cigar  Stores  Company  and 
should  not  issue,  at  least  for  the  present,  against  the  R.  P.  Richardson,  Jr., 
Company. 

Judge  Noyes  said : 

While  not  wholly  adopting  the  views  of  Judges  Lacombe  and  Coxe 
with  respect  to  certain  defendants,  I  concur  in  the  results  which  they 
reach,  and  in  their  conclusion  that  an  injunction  should  be  issued  against 
the  defendants  with  the  exceptions  noted  (Imperial  Tobacco  Company 
and  British-American  Tobacco  Company),  but  with  stay  pending  appeal 

Judge  Ward  said  in  part : 

It  can  hardly  be  doubted  that  a  manufacturer  who  makes  his  product  of 
materials  found  within  the  State  of  manufacture  and  sells  his  entire  prod- 
uct there  is  not  engaged  in  interstate  commerce.  It  will  make  no  dif- 
ference that  the  purchasers  send  and  sell  the  manufacturers'  prcxluct 
throughout  the  United  States.  Except  that  they  buy  their  raw  material 
in  other  States  this  is  the  way  the  manufactiuing  defendants  in  this  case 
do  their  business.  Their  business  is  manufactiuing,  and  the  fact  that  they 
get  their  raw  material  in  other  States  and  send  agents  to  other  States  to 
solicit  orders  does  not  make  their  business  interstate  commerce. 

The  purposes  of  the  defendants  should  not  be  made  to  depend  upon 
occasional  illegal  or  oppressive  acts  or  letters,  but  must  be  collected  frcMn 
their  conduct  as  a  whole.  A  perusal  of  the  record  satisfies  me  that  their 
purposes  and  conduct  were  not  illegal  or  oppressive,  but  they  strove,  as 
every  business  man  strives,  to  increase  their  business,  and  that  their  great 
success  is  a  natural  growth  resulting  from  industry,  intelligence  and  econ- 
omy, doubtless  largely  helped  by  the  volume  of  business  done  and  the 
great  capital  at  demand.  For  these  reasons  I  think  the  biU  should  be  dis- 
missed. 

The  final  decree  of  the  Circuit  Court  filed  on  December  15, 
1908,  contained  the  following: 

That  the  petition  is  hereby  dismissed  as  to  the  defendant,  the  Imperial 
Tobacco  Company  of  Great  Britain  and  Ireland,  Limited;  the  British- 
American  Tobacco  Company,  W.  S.  Mathews  &  Sons,  T.  C.  Williams 
Company,  David  Dunlop,  Incorporated;  United  Cigar  Stores  Company, 
and  as  to  the  individual  defendants  named  therein. 

That  the  defendants  other  than  those  against  whom  the  petition  is  di&- 
missed  have  heretofore  entered  into  and  are  now  parties  to  combinations 
in  restraint  of  trade  and  conunerce  among  the  several  States  and  with  for- 
eign nations  in  leaf  tobacco  products  manufactured  therefrom,  and  artidcs 
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necessary  or  useful  in  connection  therewith  in  violation  of  the  act  of  Con- 
gress, approved  July  2, 1890,  entitled  "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraint  and  monopolies." 

Wherefore  said  defendants  and  each  of  them,  their  officers,  agents, 
directors,  servants,  and  employees  are  hereby  restrained  and  enjoined  from 
directly  or  indirectly  doing  any  act  or  thing/whatsoever  in  furtherance  of 
the  object  and  purposes  of  said  combinations,  and  from  continuing  as 
parties  thereto. 

That  each  of  the  defendants,  the  American  Tobacco  Company,  American 
Snuff  Company,  American  Cigar  Company,  American  Stogie  Company, 
and  MacAndrews  &  Forbes  Company  constitute  and  is  itself  a  combination 
in  violation  of  the  said  act  of  Congress. 

Wherefore  defendants,  Ac,  .  .  .  together  with  officers.  Directors,  Ac, 
are  each  and  all  hereby  restrained  and  enjoined  from  further  directly  or 
indirectly  engaging  in  inter-State  or  foreign  trade  and  commerce  in  leaf 
tobacco  or  the  products  manufactured  therefrom,  or  articles  necessary  or 
useful  in  connection  therewith.  But  if  any  of  said  last  named  defendants 
can  hereafter  affirmatively  show  the  restoration  of  reasonable  competitive 
conditions,  such  defendant  may  apply  to  this  court  for  a  modification, 
suspension,  or  dissolution  of  the  injunction  herein  granted  against  it. 

The  dismissal  of  the  petition  as  to  the  Imperial  Tobacco 
Company,  the  British-American  Tobacco  Company,  and  the 
United  Cigar  Stores  Company,  not  being  Satisfactory  to  the 
Government,  and  the  judgment  being  opposed  by  the  other 
defendants  cross  appeals  were  taken  direct  to  the  Supreme 
Court  of  the  United  States. 

Attorney-General  Wickersham  on  December  30th,  1909, 
handed  in  the  Government's  brief,  a  printed  docmnent  of 
268  pages,  which  traced  the  various  coalitions  of  the  cor- 
porations in  the  trust,  and  stated  that  their  combined  assets 
amounted  to  $400,000,000. 

It  also  stated  that  the  combination  manufactiu'ed  all  of  the  cigarettes 
for  export,  and  almost  three-foiui;hs  of  the  smoking  tobacco  and  of  the 
cigarettes  for  domestic  sale,  more  than  three-fourths  of  the  plug,  twist, 
and  fine  cut  tobacco,  and  almost  all  of  the  snufif  and  little  cigars  that  are 
made.  The  brief  stated  that  'Hhe  defendants  persistently  exercised 
duress,  practiced  wicked  and  unfair  methods,  and  used  their  great  power 
in  oppressive  ways."  Further,  it  asserted  that  they  have  been  actuated 
by  a  fixed  purpose  to  destroy  competition  and  obtain  monopolies.  "  Com- 
petitors have  gradually  disappeared,  and  the  combination,  now  strongly 
entrenched,  unduly  restricts  the  business  of  those  in  the  trade  and  prevents 
others  from  entering." 
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At  the  time  and  place  aforesaid,  the  plaintiff  filed  answers  to  the  said 
petitions,  embodying  proposed  modifications  of,  and  additions  to,  the  plan 
proposed  in  said  petition  of  The  American  Tobacco  Company  and  other 
defendants.  The  parties  having  been  heard  by  counsel,  and  certain  of  the 
modifications  of  said  plan  included  in  the  answer  of  the  plaintiff  not  being 
opposed  by  the  proponents  of  said  plan,  and  others  of  said  modifications 
included  in  said  answer  having  been  disposed  of  by  this  Court  in  its  opin- 
ions delivered  after  said  hearing; 

Now,  IT  IS  ORDERED,  ADJUDGED  AMD  DECREED,  that  all  the  defendants — 
except  Welford  C.  Reed,  who  died  before  the  final  hearing — heretofore 
became  parties  to  and  engaged  in  the  combination  assailed  in  the  plead- 
ings, which  "in  and  of  itself,  as  weU  as  each  and  all  of  the  elements  com- 
posing it,  whether  corporate  or  individual,  whether  considered  coUectively 
or  separately,"  is  ''in  restraint  of  trade  and  an  attempt  to  monopohze, 
and  a  monopolization  within  the  first  and  second  sections  of  the  Anti- 
Trust  Act,"  and  which  should  be  dissolved  and  a  new  condition  brought 
about  in  harmony  with  and  not  repugnant  to  the  law,  either  as  a  conse- 
quence of  the  action  of  this  Court  in  determining  an  issue  or  in  accepting 
a  plan  agreed  upon. 

And,  it  is  further  ordered,  adjudged  and  decreed  that  said  plan 
as  modified  by  the  consent  of  the  parties  or  through  the  action  of  this 
Court  as  aforesaid,  is  as  follows,  to  wit: 


Dissolution  of  Amsterdam  Supply  Company 

Amsterdam  Supply  Company  is  a  company  engaged  in  the  business  of 
purchasing  for  a  commission  or  brokerage,  supplies,  other  than  leaf  to- 
bacco, its  principal  customers  being  defendant  corporations  herein.  It 
has  $235,000  at  par  of  stock,  all  held  in  varying  amounts  by  certain  cor- 
poration defendants,  one  or  the  other  of  your  Petitioners,  and  a  surplus 
of  $127,058.74. 

It  is  proposed  that  Amsterdam  Supply  Company  be  dissolved,  converting 
its  assets  into  cash  and  distributing  them  to  its  stockholders. 

B 

Abrogation  of  Foreign  Restrictive  Covenants 

Under  the  contracts  of  September  27, 1902,  The  Imperial  Tobacco  Com- 
pany (of  Great  Britain  and  Ireland),  Limited,  and  certain  of  its  directors 
agreed  not  to  engage  in  the  business  of  manufacturing  or  selling  tobacco 
in  the  United  States;  The  American  Tobacco  Company  and  American 
Cigar  Company  and  certain  of  their  directors  agreed  not  to  engage  in  the 
business  of  manufacturing  or  selling  tobacco  in  Great  Brit^  and  Ireland; 
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court  through  the  fact  that  he  was  a  stockholder  in  the  Union 
Tobacco  Company,  which  was  absorbed  by  the  American 
Tobacco  Company,  and  in  his  petition  he  said  that  if  the 
combination  was  a  criminal  conspiracy  he  was  a  party  to  it. 
He  was  opposed  to  the  consolidation,  but  acquiesced  in  it. 
*'If,"  he  said,  'Hhis  acquisition  of  one  corporation  by  the 
other  were  really  a  step  in  a  criminal  conspiracy,  as  has  been 
held  by  the  court  below,  then  your  petitioner  and  all  other 
parties  directly  concerned  in  the  sale  of  the  Union  Tobacco 
Company  were  parties  to  that  oflfence  against  the  law."  He 
added  that  he  did  not  believe  at  the  time  that  the  act  was 
imlawful. 

James  C.  McReynolds  presented  the  Government's  ap- 
peal and  DeLancey  NicoU  who  made  the  chief  argument  for 
the  defendants,  pointed  out  what  he  charged  were  misrepre- 
sentations on  the  part  of  the  prosecution.  The  Government 
had  proceeded,  he  said,  on  the  theory  that  the  existence  of  the 
American  Tobacco  Company  was  injurious  alike  to  pro- 
ducers, consumers,  and  dealers,  whereas  there  had  been  no 
increase  in  the  price  of  tobacco  to  consumers  nor  damage  to 
any  class. 

He  quoted  from  the  judges  in  the  court  below  statements 
to  the  effect  that  not  only  had  there  been  no  enhancement  of 
the  prices  of  tobacco,  but  that  new  enterprises  had  been  be- 
gun and  had  thrived  since  the  organization  of  the  tobacco 
company.  He  also  undertook  to  show  that  150,000  addi- 
tional acres  of  land  had  been  devoted  to  the  growth  of  to- 
bacco in  that  period,  and  said  that  one  of  the  judges  in  the 
lower  court  had  stated  that  the  record  in  the  case  had 
shown  that  the  tobacco  business  had  been  free  from 
coercion  and  oppression,  such  as  were  incidental  to  most 
lines  of  business. 

The  proceedings  which  occupied  three  days  closed  with  a 
final  argument  by  Attorney-General  Wickersham.  As  in 
the  Standard  Oil  case,  the  Tobacco  Trust  appeals  were  re- 
argued in  January,  1911. 

The  Supreme  Court  in  an  opinion  to  which  Justice  Harlan 
dissented,  rendered  May  29,  1911,  ordered  the  dissolution 


350  Federal  Courts  and  Practice 

of  the  tobacco  monopoly.  The  decision  read  by  Chief  Jus- 
tice White  indicated  that  the  court  divided  its  investiga- 
tion of  the  case  into  three  subjects:  first,  the  undisputed 
facts;  second,  the  meaning  of  the  anti-trust  law  and  its  ap- 
plication to  the  conclusion  of  facts,  and,  third,  the  remedies 
to  be  applied  under  the  head  of  undisputed  facts. 
The  court  said : 

The  matters  to  be  considered  under  this  heading  we  think  can  best  be 
made  clear  by  stating  the  merest  outline  of  the  condition  of  the  tobacco 
industry  prior  to  \diat  is  asserted  to  have  been  the  initial  movement  in 
the  combmation,  which  the  suit  assails,  and. in  the  light  so  afforded  to 
briefly  recite  the  history  of  assailed  acts  and  contracts.  We  shall  divide 
the  subject  into  two  periods  (a),  from  the  time  of  the  organization  of  the 
first  or  old  American  Tobacco  Company,  in  1890,  to  the  organization  of 
the  Continental  Tobacco  Company,  and  (6),  from  the  date  of  such  organ- 
ization to  the  filing  of  the  bill  in  this  case. 

Summarizing  in  the  broadest  way  the  conditions  which  obtained  prior 
to  1890  as  to  the  production,  manufacture  and  distribution  of  tobacco 
the  following  general  facts  are  adequate  to  portray  the  situation: 

Tobacco  was  grown  in  many  sections  of  the  country  having  diversity 
of  soil  and  climate  and  therefore  was  subject  to  various  vicissitudes  re- 
sulting from  the  places  of  production  and  consequently  varied  in  quality. 
The  great  diversity  of  use  to  which  tobacco  was  applied  in  manufacturing 
caused  it  to  be  that  there  was  a  demand  for  all  the  various  qualities.  The 
demand  for  all  qualities  was  not  local  but  widespread,  extending  as  well  to 
domestic  as  to  foreign  trade,  and  therefore  all  the  products  were  mar- 
keted under  competitive  conditions  of  a  peculiarly  advantageous  natiu^ 
The  manufacture  of  the  product  in  this  country  in  various  forms  was 
successfully  carried  on  by  many  individuals  or  concerns  scattered  through- 
out the  country,  a  large  number  perhaps  of  the  manufactturers  being  in 
the  vicinage  of  production  and  others  being  advantageously  situated  in 
or  near  the  principal  markets  of  distribution. 

Before  January,  1890,  five  distinct  concerns — ^Allen  &  Ginter,  with 
factory  at  Richmond,  Va.;  W.  Duke  Sons  &  Co.,  with  factories  at  Dur- 
ham, N.  C,  and  New  York  city;  Kinney  Tobacco  Company,  with  factory 
at  New  York  city;  W.  S.  Kimball  &  Co.,  with  factory  at  Rochester,  N.  Y. ; 
Goodwin  &  Co.,  with  factory  at  Brooklyn,  N.  Y.,  manufactured,  dis- 
tributed and  sold  in  the  United  States  and  abroad  95  per  cent  of  all  the 
domestic  cigarettes  and  less  than  8  per  cent  of  the  smoking  tobacco  pro- 
duced in  the  United  States.  There  is  no  doubt  that  these  factories  were 
competitors  in  the  purchase  of  the  raw  product  which  they  manufactured 
and  in  the  distribution  and  sale  of  the  manufactured  products.  Indeed 
it  is  shown  that  prior  to  1890  not  only  had  normal  and  ordinary  compcti- 
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tion  exists  between  the  factories  in  question,  but  that  the  competition 
had  been  fierce  and  abnormal. 

In  January,  1900,  having  agreed  upon  a  capital  stock  of  $25,000,000, 
all  to  be  divided  among  them,  and  who  should  be  directors,  the  concerns 
referred  to  organized  the  American  Tobacco  Company  in  New  Jersey,  for 
trading  and  manufacturing,  with  broad  powers,  and  conveyed  to  it  the 
assets  and  business,  including  good  will  and  right  to  use  the  names  of  the 
old  concerns,  and  therefore  this  corporation  carried  on  the  business  of  all. 
The  $25,000,000  of  stock  of  the  tobacco  company  was  allotted  to  the  char- 
ter members  as  follows:  Allen  k  Ginter,  $3,000,000  preferred,  $4,500,000 
common;  W.  Duke  Sons  &  Co.,  $3,000,000  preferred,  $450,000  common ; 
Kinney  Tobacco  Company,  $2,000,000  preferred,  $3,000,000  conamon; 
W.  S.  Kunball  &  Co.,  $1,000,000  preferred,  $1,500,000  common,  and 
Goodwin  <&  Co.,  $1,000,000  preferred,  $1,500,000  common. 

There  is  a  charge  that  the  valuation  at  which  the  respective  properties 
were  capitalized  in  the  new  corporation  was  enormously  in  excess  of  their 
actual  value.  We,  however,  put  that  subject  aside,  since  we  proposed 
only  to  deal  with  facts  which  are  not  in  controversy. 

Shortly  after  the  formation  of  the  new  corporation  the  Goodwin  & 
Co.'s  factory  was  closed  and  the  directors  ordered  "that  the  manufacture 
of  all  tobacco  cigarettes  be  concentrated  at  Richmond."  The  new  cor- 
poration in  1890,  the  first  year  of  its  operation,  manufactured  about  two 
and  one-half  billion  cigarettes,  that  is  about  96  or  97  per  cent  of  the  total 
domestic  output,  and  about  five  and  one-half  million  pounds  of  smoking 
tobacco  out  of  a  total  domestic  production  of  nearly  seventy  million 
pounds. 

In  a  little  over  a  year  after  the  organization  of  the  company  it  increased 
its  capital  stock  by  $10,000,000.  The  purpose  of  this  increase  is  inferable 
from  the  considerations  which  we  now  state. 

There  was  a  firm  known  as  Pfingst,  Doerhoefer  <&  Co.,  consisting  of  a 
number  of  partners,  who  had  been  long  and  successfully  carrying  on  the 
business  of  manufacturing  plug  tobacco  in  Louisville,  Ky.,  and  distribut- 
ing through  the  channels  of  interstate  commerce.  In  January,  1891,  this 
firm  was  converted  into  a  corporation  known  as  the  National  Tobacco 
Works,  having  a  capital  stock  of  $400,000,  all  of  which  was  issued  to  the 
partners.  Almost  immediately  thereafter,  in  the  month  of  February,  the 
American  Tobacco  Company  became  the  purchaser  of  all  the  capital 
stock  of  the  new  corporation,  paying  $600,000  cash  and  $1,200,000  in 
stock  of  the  American  Tobacco  Company.  The  members  of  the  pre- 
viously existing  firm  bound  themselves  by  contract  with  the  American 
Tobacco  Company  to  enter  its  service  and  manage  the  business  and  prop- 
erty sold,  and  each  further  agreed  that  for  ten  years  he  would  not  engage 
in  carrying  on,  directly  or  indirectly,  or  permit  or  suffer  the  use  of  his 
name  in  connection  with  the  carrying  on  of  the  tobacco  business  in  any 
form. 
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In  April  following  the  American  Tobacco  Company  bought  out  the  busi- 
ness of  Philip  Whitlock  of  Richmond,  Va.,  who  was  engaged  in  manu- 
facturing cheroots  and  cigars,  and  with  the  exclusive  right  to  use  the  name 
of  Whitlock.  The  consideration  for  this  purchase  was  $300,000  and  Whit- 
lock agreed  to  become  an  employee  of  the  American  Tobacco  Company 
for  a  number  of  years  and  not  to  engage  for  twenty  years  in  the  tobacco 
business. 

In  the  month  of  April  the  American  Tobacco  Company  also  acquired  the 
business  of  Marburg  Bros.,  a  well  known  firm  located  at  Baltimore,  Md., 
and  engaged  in  the  manufacture  and  distribution  of  tobacco,  principally 
smoking  and  snuff.  The  consideration  was  a  cash  pasrment  of  $164,637.65 
and  stock  to  the  amount  of  $3,075,000.  The  members  of  the  firm  also 
conveyed  the  right  to  the  use  of  the  firm  name  and  agreed  not  to  engage 
in  the  tobacco  business  for  a  lengthy  period. 

Again,  in  the  same  month,  the  American  Tobacco  Company  bought  out 
a  tobacco  firm  of  old  standing,  also  located  in  Baltimore,  known  as  G.  W. 
Gail  <&  Ax,  engaged  principally  in  manufacturing  and  selling  of  smoking 
tobacco,  buying  with  the  business  the  exclusive  right  to  use  the  name  of 
the  firm  or  the  partners,  and  the  members  of  the  firm  agreed  not  to  engage 
in  the  tobacco  business  for  a  specified  period.  The  consideration  for  this 
purchase  was  $77,582.66  in  cash  and  stock  to  the  amount  of  $1,760,000. 
The  plant  was  abandoned  soon  after. 

The  result  of  these  purchases  was  manifested  at  once  in  the  product  of 
the  company  for  the  year  1891.  It  will  be  seen  that  as  to  cheroots,  smok- 
ing tobacco,  fine  cut  tobacco,  snuff  and  plug  tobacco  the  company  had 
become  a  factor  in  all  branches  of  the  tobacco  industry. 

Referring  to  the  occurrences  of  the  year  1891,  as  in  all  respects  typical 
of  the  occiurences  which  took  place  in  all  the  other  years  of  the  first  period, 
that  is,  during  the  year  1892,  1893,  1894,  1895,  1896,  1897  and  1898,  we 
content  ourselves  with  saying  that  it  is  undisputed  that  between  Febru- 
ary, 1891,  and  October,  1898,  including  the  purchases  which  we  have 
specifically  referred  to,  the  American  Tobacco  Company  acquired  fifteen 
going  tobacco  concerns  doing  business  in  the  States  of  Kentucky,  Louisi- 
ana, Maryland,  Michigan,  Missouri,  New  York,  North  Carolina  and 
Virginia.  For  ten  of  the  plants  an  all  cash  consideration  of  $6,410,235.26 
was  paid,  while  the  pa3rment8  for  the  remaining  five  aggr^ated  in  cash 
$1,115,100.95  and  in  stock  $4,123,000.  It  is  worth  noting  that  the  last 
purchase,  in  October,  1898,  was  of  the  Drummond  Tobacco  Company,  a 
Missouri  corporation,  dealing  principally  in  plug  tobacco,  for  which  a 
cash  consideration  was  paid  of  $3,457,500. 

The  corporations  which  were  combined  for  the  purpose  of  forming  the 
American  Tobacco  Company  produced  a  very  small  proportion  of  plug 
tobacco.  That  an  increase  in  this  direction  was  contemplated  is  mani- 
fested by  the  almost  immediate  increase  of  the  stock  and  its  use  for  the 
purpose  of  acquiring,  as  we  have  indicated,  in  1891  and  1892  the  ownership 
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and  control  of  concerns  manufacturing  plug  tobacco  and  the  consequent 
increase  in  that  branch  of  production.  There  is  no  dispute  that  as  early 
as  1893  the  president  of  the  American  Tobacco  Ck)mpany  by  authority  of 
the  corporation  approached  leading  manufacturers  of  plug  tobacco  and 
sought  to  bring  about  a  combination  of  plug  tobacco  interests,  and  upon 
the  failure  to  accomplish  this  the  ruinous  competition  by  lowering  the 
price  of  plug  below  its  cost  ensued.  As  a  result  of  this  warfare,  which  con« 
tinned  until  1898,  the  American  Tobacco  Company  sustained  severe  losses 
aggregating  more  than  four  millions  of  dollars.  The  warfare  produced  its 
natural  result,  not  only  because  the  company  acquired  during  the  last 
two  years  of  the  campaign,  as  we  have  stated,  control  of  important  plug 
tobacco  concerns,  but  others  engaged  in  that  industry  came  to  terms.  We 
say  this  because  in  1898  in  connection  with  several  leading  plug  manu- 
facturers the  American  Tobacco  Company  organized  a  New  Jersey  cor* 
poration  styled  the  Continental  Tobacco  Company  for  trading  and  manu- 
facturing with  a  capital  of  $75,000,000,  afterward  increased  to  $100,000,000. 
The  new  company  issued  its  stock  and  took  transfers  to  the  plants,  assets 
and  business  of  five  large  and  successfid  competing  plug  manufacturers. 

The  American  Tobacco  Company  also  conveyed  to  this  corporation  at 
large  valuations  the  assets,  brands,  real  estate  and  good  will  pertaining  to 
its  plug  tobacco  business,  including  the  National  Tobacco  Works,  the 
James  G.  Butler  Tobacco  Company,  Drummond  Tobacco  Company  and 
Brown  Tobacco  Company,  receiving  as  consideration  $30,274,200  of 
stock  (one-half  conunon  and  one-half  preferred)  $300,000  cash  and  an 
additional  sum  for  losses  sustained  in  the  plug  business  during  1898, 
$840,035.  Mr.  Duke,  the  president  of  the  American  Tobacco  Company, 
also  became  president  of  the  Continental  Tobacco  Company. 

Under  the  preliminary  agreement  which  was  made  looking  to  the 
formation  of  the  Continental  Tobacco  Company  that  company  acquired 
from  the  holders  all  the  $3,000,000  of  the  common  stock  of  the  P.  Lorillard 
Company  in  exchange  for  $6,000,000  of  its  stock  and  $1,581,300  of  the 
$2,000,000  preferred  in  exchange  for  notes  aggregating  a  sum  considerably 
larger.  The  Lorillard  company,  however,  although  it  thus  passed  prac« 
tically  imder  the  control  of  the  American  Tobacco  Company,  by  virtue 
of  its  ownership  of  the  stock  in  the  Continental  company  was  not  liqui* 
dated,  but  its  business  continued  to  be  conducted  as  a  distinct  corporation, 
its  goods  being  marked  and  put  upon  the  market  just  as  if  they  were  the 
manufacture  of  an  independent  concern. 

Following  the  organization  of  the  Continental  Tobacco  Company  the 
American  Tobacco  Company  increased  its  capital  stock  from  $35,000,000 
to  $70,000,000  and  declared  a  stock  dividend  of  100  per  cent  on  its  com- 
mon stock,  that  is,  a  stock  dividend  of  $21,000,000. 

As  the  facts  just  stated  bring  us  to  the  end  of  the  first  period,  which  at 
the  outset  we  stated  it  was  our  purpose  to  review,  it  is  well  briefly  to  point 
out  the  increased  power  and  control  of  the  American  Tobacco  Company 
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and  the  extension  of  its  activities  to  all  forms  of  tobacco  products  which 
had  been  accomplished  just  prior  to  organization  of  the  Continental 
Tobacco  Company.  Nothing  could  show  it  more  clearly  than  the  fol- 
lowing: 

At  the  end  of  that  time  the  company  was  manufacturing  86  per  cent  or 
thereabout  of  all  the  cigarettes  produced  in  the  United  States,  above  26 
per  cent  of  all  the  smoking  tobacco,  more  than  22  per  cent  of  all  plug 
tobacco,  51  per  cent  of  all  little  cigars,  6  per  cent  each  of  all  snuff  and  fine 
cut  tobacco  and  over  2  per  cent  of  all  cigars  and  cheroots. 

A  brief  reference  to  the  occurrences  of  the  second  period,  that  is  from 
and  after  the  organization  of  the  Continental  Tobacco  Company  up  to 
the  time  of  the  bringing  of  this  suit,  will  serve  to  make  evident  that  the 
transactions  in  their  essence  had  all  the  characteristics  of  the  occurrences 
of  the  first  period. 

In  the  year  1899  and  thereafter  either  the  American  or  Continental 
company  for  cash  or  stock,  at  an  aggregate  cost  of  $50,000,000,  bought  and 
closed  up  some  thirty  competing  corporations  and  partnerships  thereto- 
fore engaged  in  interstate  and  foreign  commerce  as  manufacturers,  sellers 
and  distributers  of  tobaccos  and  related  commodities,  the  interested  par- 
ties covenanting  not  to  engage  in  the  business.  Likewise  the  two  corpora- 
tions acquired  for  cash,  by  issuing  stock  and  otherwise,  control  of  many 
competing  corporations,  now  going  concerns,  with  plants  in  various  States, 
Cuba  and  Porto  Rico,  which  manufactured,  bought,  sold  and  distributed 
tobacco  products  or  related  articles  throughout  the  United  States  and 
foreign  coimtries  and  took  from  the  parties  in  interest  covenants  not  to 
engage  in  the  tobacco  business. 

The  plants  thus  acquired  were  operated  until  the  merger  in  1904,  to 
V which  we  shall  hereafter  refer,  as  a  part  of  the  general  system  of  the  Amer- 
ican and  Continental  companies.  The  power  resulting  from  and  the  pur- 
poses contemplated  in  making  these  acquisitions  by  the  companies  just 
referred  to,  however,  may  not  be  measured  by  considering  alone  the  busi- 
ness of  the  companies  directly  acquired  since  some  of  those  companies 
were  made  the  vehicles  as  representing  the  American  or  Continental  com- 
pany for  acquiring  or  holding  the  stock  of  other  competing  companies,  thus 
amplifying  the  power  resulting  from  the  acquisitions  directly  made  by  the 
American  or  Continental  company,  without  ostensibly  doing  so.  It  is 
besides  undisputed  that  in  many  instances  the  acquired  corporations,  with 
the  subsidiary  companies  over  which  they  had  control  through  stock 
ownership,  were  carried  on  ostensibly  as  independent  concerns,  discon- 
nected from  either  the  American  or  the  Continental  company,  although 
they  were  controlled  and  owned  by  one  or  the  other  of  these  companies. 

It  is  of  the  utmost  importiince  to  observe  that  the  acquisitions  made  by 
the  subsidiary  corporations  in  some  cases  likewise  show  the  remarkable 
fact  stated  above,  that  is,  the  disbursement  of  enormous  amounts  of 
money  to  acquire  plants  which  on  being  purchased  were  not  utilized  but 
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were  immediately  closed.  It  is  also  to  be  remarked  that  the  facts  stated 
in  the  memorandum  in  the  margin  show  on  their  face  a  singular  identity 
between  the  conception  which  governed  the  transactions  of  this  latter 
period  with  those  which  evidently  existed  at  the  very  birth  of  the  original 
organization  of  the  American  Tobacco  Company,  as  exemplified  by  the 
transactions  in  the  first  period.  A  statement  of  particular  transactions 
outside  of  those  previously  referred  to  as  having  occurred  during  the  period 
in  question  will  serve  additionally  to  make  the  situation  clear.  And  to 
accomplish  this  purpose  we  shall,  as  briefly  as  may  be  consistent  with 
clarity,  separately  refer  to  the  facts  concerning  the  organization  during 
the  second  period  of  the  five  corporations  which  were  named  as  defendants 
in  the  bill,  as  heretofore  stated,  and  which  for  the  purpose  of  designation 
we  have  hitherto  classified  as  accessory  defendants,  such  corporations 
being  the  American  Snuff  Company,  American  Cigar  Company,  American 
Stogie  Company,  MacAndrews  &  Forbes  Company  (licorice),  and  Conley 
Foil  Company. 

1.  The  American  Snuff  Company: 

As  we  have  seen,  the  American  Tobacco  Company  at  the  commencement 
of  the  first  period  produced  a  very  small  quantity  of  snuff.  Its  capacity, 
however,  in  that  regard  was  augmented,  owing  particularly  to  the  forma- 
tion of  the  Continental  Tobacco  Company  and  the  acquisition  of  the 
Lorillard  company,  by  which  it  came  to  be  a  serious  factor  as  a  snuff  pro- 
ducer. There  shortly  ensued  an  aggressive  competition  in  the  snuff  busi- 
ness between  the  American  Tobacco  Company,  with  the  force  acquired 
from  the  vantage  ground  resulting  from  the  dominancy  of  its  expanded 
organization,  and  others  in  the  trade  operating  independently  of  that  or- 
ganization. The  result  was  identical  with  that  which  had  previously 
arisen  from  like  conditions  in  the  past. 

In  March,  1900,  there  was  organized  in  New  Jersey  a  corporation 
known  as  the  American  Snuff  Company,  with  a  capital  of  $25,000,000, 
one-half  preferred  and  one-half  common,  which  took  over  the  snuff  busi- 
ness of  the  P.  Lorillard  Company,  Continental  Tobacco  Company  and  the 
American  Tobacco  Company  with  that  of  a  large  competitor,  viz.,  the 
Atlantic  Snuff  Company.  The  stock  of  the  new  company  was  thus  ap- 
portioned; Atlantic  Snuff  Company,  preferred,  $7,500,000,  common, 
$25,000,000;  P.  Lorillard  Company,  preferred,  $1,124,700,  common, 
$3,459,400;  the  American  Tobacco  Company  preferred,  $1,177,800,  com- 
mon, $3,227,500;  Continental  Tobacco  Company,  preferred,  $197,500, 
common,  $813,100.  The  stock  issued  to  the  Continental  Tobacco  Com- 
pany and  the  defendants  P.  Lorillard  Company  and  the  American  To- 
bacco Company  is  still  held  by  the  latter,  and  they  have  at  all  times  had 
a  controlling  interest  in  the  snuff  company. 

All  the  companies,  together  with  their  officers  and  directors,  covenanted 
that  they  would  not  thereafter  engage  as  competitors  in  the  tobacco  busi- 
ness or  the  manufacture,  sale  or  distribution  of  snuff. 
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Among  the  assets  transferred  by  the  Atlantic  SnufiF  Company  to  the 
American  Snuff  Company  were  aU  the  shares,  S600,000,  of  W.  E.  Garrett 
&  Sons,  Inc.,  then  and  now  one  of  the  oldest  and  very  largest  producers  of 
snuffy  for  a  long  time  and  still  engaged  at  Yorkland,  Del.,  in  interstate  and 
foreign  commerce  in  tobacco  and  its  products  and  which  controlled  through 
stock  ownership  the  Southern  Snuff  Company,  Memphis,  Tenn.,  Dental 
Snuff  Company,  Lynchburg,  Va.,  and  Stewart-Ralph  Snuff  Company, 
Clarksville,  Tenn.  The  separate  existence  of  W.  E.  Garrett  &  Sons  haa 
been  preserved  and  its  business  conducted  under  the  corporate  name.  In 
March,  1900,  the  American  Snuff  Company  acquired  all  the  shares  <^ 
George  W.  Helme  Company,  one  of  the  oldest  and  largest  producers  of 
snuff  and  actively  engaged  at  Helmetta,  N.  J.,  in  interstate  and  foreign 
commerce  in  competition  with  defendants,  by  issuing  in  exchange  therefor 
$2,000,000  preferred  stock  and  S1,000,000  common,  and  it  thereafter  took 
a  conveyance  of  all  assets  of  the  acquired  company  and  now  operates  the 
plant  under  its  own  name. 

As  a  result  of  the  transactions  just  stated  it  came  to  pass  that  the  Amer- 
ican Tobacco  Company,  which  had  at  the  end  of  the  first  period  only  a 
very  small  percentage  of  the  snuff  manufacture,  came  eventually  to  have 
the  dominant  control  as  a  manufacturer  of  that  product. 

2.  Conley  Foil  Company,  manufacturers  of  tmfoil,  an  eflsenfiial  for 
packing  products: 

In  December,  1899,  the  American  Tobacco  Company  secured  control 
of  the  business  of  John  Conley  &  Sons,  a  partnership  of  New  York  city. 
By  agreement  the  Conley  Foil  Company  was  incorporated  in  New  Y^k 
for  trading  and  manufacturing,  &c.,  with  $250,000  capital  ultimately  in- 
creased to  $825,000.  The  corporation  took  over  the  business  and  assets  of 
the  firm  and  the  American  Tobacco  Company  became  owner  of  a  majority 
of  the  shares  of  stock.  The  Conley  Foil  Company  has  acquired  idl  the 
shares  of  stock  of  the  Johnson  Tinfoil  and  Metal  Company  of  St.  Louis,  a 
leading  competitor,  and  they  supply  under  fixed  contracts  at  remunoative 
prices,  the  tinfoil  used  by  the  defendants,  which  constitutes  the  majority 
part  of  the  total  production  in  the  United  States. 

3.  American  Cigar  Company: 

Prior  to  1901  the  American  and  Continental  tobacco  companies  manu- 
factured, sold  and  distributed  cigars,  stogies  and  cheroots.  In  the  year 
stated  the  companies  determined  to  engage  in  the  business  on  a  Uu^e 
scale.  Under  agreement  with  Powell,  Smith  &  Co.,  large  manufacturers 
and  dealers  in  cigars,  they  caused  the  incorporation  in  New  Jersey  of  the 
American  Cigar  Company,  for  trading  and  manufacturing,  Ac,  to  which 
all  three  conveyed  their  said  business,  and  it  has  since  carried  out  the 
same.  The  American  and  Continental  companies  each  acquired  46}^  per 
cent  of  the  shares  and  Powell,  Smith  &  Co.,  7  per  cent;  the  original  cap- 
italization was  $10,000,000  (afterward  $20,000,000),  and  more  ttmn 
three-fourths  is  owned  by  the  former.   The  cigar  company  acquired  many 
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competitors  (partnerships  and  corporations)  engaged  in  interstate  and 
foreign  commerce,  taking  from  the  parties  covenants  against  engaging  in 
the  tobacco  business;  and  it  has  also  procured  the  organization  of  con- 
trolled corporations  wliich  have  acquired  competing  manufacturers,  job- 
bers and  distributors  in  the  United  States,  Cuba  and  Porto  Rico.  It  man- 
ufactiu*es,  sells  and  distributes  a  considerable  percentage  of  domestic 
cigars;  is  the  dominating  factor  in  the  tobacco  business,  foreign  and  do- 
mestic, in  Cuba  and  Porto  Rico  and  is  there  engaged  in  tobacco  planting. 
It  also  controls  corporate  jobbers  in  California,  Alabama,  Virginia,  Penn- 
sylvania, Georgia,  Louisiana,  New  Jersey  and  Tennessee. 

4.  The  MacAndrews  &  Forbes  Company,  manufactmrers  of  licorice: 
There  is  no  question  that  licorice  paste  is  an  essential  ingredient  in  the 

manufacture  of  plug  tobacco,  and  that  one  who  is  debarred  from  obtaining 
such  paste  would  therefore  be  imable  to  engage  in  or  carry  on  the  manu- 
facture of  such  product.  The  control  over  this  article  was  thus  secured: 
In  May,  1902,  the  Continental  Company  secured  control  of  MacAndrews 
&  Forbes  Company  of  Newark,  N.  J.,  and  organized  for  trading  and  man- 
ufacturing a  corporation  known  as  the  MacAndrews  &  Forbes  Company, 
with  a  capital  of  $7,000,000,  $4,000,000  preferred  and  13,000,000,  which 
took  over  the  business  of  MacAndrews  &  Forbes  Company  and  another 
large  competitor.  The  Continental  Company  acquired  two-thirds  of  the 
common  stock  by  agreeing  to  purchase  its  supply  of  paste  from  the  new 
company.  The  American  Tobacco  Company,  at  the  time  of  the  filing  of 
the  bill,  was  the  owner  of  $2,117,900  of  the  conmion  stock  and  $750,000 
preferred.  By  various  purchases  and  agreements  the  MacAndrews  & 
Forbes  Company  acquired  substantially  the  business  of  all  competitors. 
Thus  in  June,  1902,  it  purchased  the  business  of  the  Stamford  Manu- 
facturing Company  of  Stamford,  Conn.,  and  incorporated  the  National 
Licorice  Company,  which  acquired  the  business  of  Young  &  Smylie  and 
F.  B.  and  V.  F.  Scudder,  and  the  National  company  agreed  with  Mac- 
Andrews  &  Forbes  not  to  produce  licorice  for  tobacco  manufacture.  In 
1906  all  the  stock  in  the  J.  S.  Young  Company  ($1,800,000),  which  had 
been  organized  to  take  over  the  business  of  the  J.  S.  Young  Company  of 
Baltimore,  Md.,  was  acquired  by  the  MacAndrews  &  Forbes  Company. 
The  MacAndrews  &  Forbes  Company  use  in  excess  of  95  per  cent  of  the 
licorice  root  consumed  in  the  United  States. 

5.  American  Stogie  Company: 

In  May,  1903,  the  American  Cigar  Company  and  the  American  and 
Continental  tobacco  companies  caused  the  American  Stogie  Company  to 
be  incorporated  in  New  Jersey  with  $11,979,000  capital,  which  inunedi- 
ately  took  over  the  stogie  and  tobacco  business  of  the  companies  named 
in  exchange  for  $8,206,275  stock  and  then  in  the  usual  ways  acquired  the 
business  of  others  in  the  manufacture,  sale  and  distribution  of  such 
products,  ..with  covenants  not  to  compete.  It  acquired  in  exchange  for 
$3,647,725  stock  all  shares  of  the  United  Cigar  Company  (which  had 
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previously  acquired  and  owned  the  business  of  important  competitors) 
and  subsequently  took  the  conveyance  of  the  plant  and  assets.  The 
majority  shares  always  have  been  held  by  defendant,  the  American  Cigar 
Company. 

As  we  think  the  legitimate  inferences  deducible  from  the  undisputed 
facts  which  we  have  thus  stated  will  be  sufficient  to  dispose  of  the  contro- 
versy, we  do  not  deem  it  necessary  to  expand  this  statement  so  as  to  cause 
it  to  embrace  a  recital  of  the  undisputed  facts  concerning  the  entry  of  the 
American  Tobacco  Company  into  the  retail  trade  through  the  acquisition 
of  a  controlling  interest  in  the  stock  of  what  is  known  as  the  United  Cigar 
Stores  Company  as  well  as  to  some  other  subjects,  which  for  the  sake  of 
brevity  we  likewise  pass  over  in  order  to  come  at  once  to  a  statement  con- 
cerning the  foreign  companies. 

6.  The  English  companies: 

In  September,  1901,  the  American  Tobacco  Company  purchased  for 
$5,347,000  a  Liverpool  (England)  corporation  known  as  Ogden's  Limited, 
there  engaged  in  manufacturing  and  distributing  tobacco  products.  A 
trade  conflict  which  at  once  ensued  caused  many  of  the  English  manu- 
facturers to  combine  into  an  incorporation  as  the  Imperial  Tobacco  Conn 
pany  of  Great  Britain  and  Ireland,  capital  £15,000,000,  afterward  in- 
creased to  £18,000,000  sterling.  The  trade  war  was  continued  between 
this  corporation  and  the  American  Tobacco  Company,  with  a  result  sub- 
stantially identical  with  that  which  had  hitherto,  as  we  have  seen,  arisen 
from  such  a  situation. 

In  September,  1902,  the  Imperial  and  the  American  companies  entered 
into  contracts  (executed  in  England)  stipulating  that  the  former  should 
limit  its  business  to  the  United  Kingdom,  except  purchasing  leaf  in  the 
United  States  (it  buys  54,000,000  pounds  annually);  that  the  American 
companies  should  limit  their  business  to  the  United  States,  its  depend- 
encies and  Cuba,  and  that  the  British-American  Tobacco  Company,  with 
capital  of  £6,000,000  sterling  apportioned  between  them,  should  be  oi^ 
ganized,  take  over  the  export  business  of  both  and  operate  in  other  coun- 
tries, &c.  This  arrangement  was  immediately  put  into  effect  and  has  been 
observed. 

The  Imperial  company  holds  one-third  and  the  American  company  two- 
thirds  of  the  capital  stock  of  the  British-American  Tobacco  Company, 
Limited.  The  latter  company  maintains  a  branch  office  in  New  York 
city  and  the  vice-president  of  the  American  Tobacco  Company  is  a  prin- 
cipal officer.  This  company  uses  a  large  quantity  of  domestic  leaf,  partly 
exported  to  various  plants  abroad  and  about  half  manufactured  here  and 
then  exported.  By  an  agreement  all  this  is  purchased  through  the  Am^- 
ican  Tobacco  Company.  In  addition  to  many  plants  abroad  it  has  ware- 
houses in  various  States  and  plants  at  Petersburg,  Va.,  and  Durham, 
N.  C,  where  tobacco  is  manufactured  and  then  exported. 

The  purchase  of  necessary  leaf  tobacco  in  the  United  States  by  the  Im- 
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perial  company  is  now  made  through  a  resident  agent  and  is  exported  as 
a  part  of  foreign  commerce. 

Not  to  break  the  continuity  of  the  narrative  of  facts,  we  have  omitted 
in  the  proper  chronological  order  to  state  the  facts  relative  to  what  was 
known  of  the  Consolidated  Tobacco  Company.  We  now  particularly  refar 
to  that  subject: 

In  June,  1901,  parties  largely  interested  in  the  American  and  Conti* 
nental  companies  caused  the  incorporation  in  New  Jersey  of  the  Consoli- 
dated Tobacco  Company,  capital  $30,000,000,  afterward  $40,000,000, 
with  broad  powers  and  perpetual  existence,  to  do  business  throughout 
the  world  and  to  guarantee  securities  of  other  companies,  &c.  A  majority 
of  shares  was  taken  by  a  few  individuals  connected  with  the  old  concerns, 
A.  N.  Brady,  J.  B.  Duke,  0.  H.  Payne,  Thomas  Ryan,  W.  C.  Whitney 
and  P.  A.  B.  Widener.  J.  B.  Duke,  president  of  both  the  old  companies, 
became  president  of  the  Consolidated.  Largely  in  exchange  for  bonds  the 
new  company  acquired  substantially  all  the  shares  of  common  stock  of  the 
old  ones.  Its  business,  of  holding  and  financing,  was  continued  until  1904, 
when  with  the  American  and  Continental  companies  it  was  merged  into 
the  present  American  Tobacco  Company. 

By  proceedings  in  New  Jersey  in  October,  1904,  the  (old)  American 
Tobacco  Company,  Continental  Tobacco  Company  and  Consolidated 
Tobacco  Company  were  merged  into  one  corporation  under  the  name  of 
The  American  Tobacco  Company,  the  principal  defendant  here.  The 
merged  company,  with  perpetual  existence,  was  capitalized  at  $180,000,000 
(80,000,000  preferred,  ordinarily  without  power  to  vote). 

Prior  to  the  merger  the  Consolidated  Tobacco  Company,  a  majority  of 
whose  $40,000,000  share  capital  was  held  by  J.  B.  Duke,  Thomas  F.  Ryan, 
William  C.  Whitney,  Anthony  N.  Brady,  Peter  A.  B.  Widener  and  Oliver 
H.  Payne,  had  acquired,  as  aheady  stated,  nearly  all  common  shares  of 
both  old  American  and  Continental  companies,  and  thereby  control.  The 
preferred  shares,  however,  were  held  by  many  individuals.  Through  the 
method  of  distribution  of  the  stock  of  the  new  company  in  exchange  for 
shares  in  the  old  American  and  in  the  Continental  company,  it  resulted 
that  the  same  six  men  in  control  of  the  combination  through  the  Consoli- 
dated Tobacco  Company  continued  that  control  by  ownership  of  stock  in 
the  merged  or  new  American  Tobacco  Company.  The  assets,  property, 
&c.,  of  the  old  companies  passed  to  the  American  Tobacco  Company 
(merged),  which  has  since  carried  on  the  business. 

The  record  indisputably  discloses  that  after  this  merger  the  same 
methods  which  were  used  from  the  beginning  continued  to  be  employed. 
Thus  it  is  beyond  dispute.  First,  that  since  the  organization  of  the  new 
American  Tobacco  Company  that  company  has  acquired  four  large  to- 
bacco concerns,  that  restrictive  covenants  against  engaging  in  the  tobacco 
business  were  taken  from  the  sellers  and  that  the  plants  were  not  con- 
tinued in  operation,  but  were  at  once  abandoned.   Second,  that  the  new 
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company  has  besides  acquired  control  of  eight  additional  concerns,  the 
business  of  such  concerns  being  now  carried  on  by  four  separate  ootponir 
tions,  all  absolutely  controlled  by  the  American  Tobacco  Company,  al» 
though  the  connection  as  to  two  of  these  companies  with  that  caipotatiao 
was  long  and  persistently  denied. 

Thus  reaching  the  end  of  the  second  period  and  coming  to  the  time  of 
the  bringing  of  the  suit,  brevity  prevents  us  from  stopping  to  portray  the 
difference  between  the  condition  in  1890,  when  the  (old)  American  To- 
bacco Company  was  organized  by  the  consolidation  of  five  competing 
cigarette  concerns,  and  that  which  existed  at  the  commencement  of  the 
suit.  That  situation  and  the  vast  power  which  the  principal  and  accesBoiy 
corporate  defendants  and  the  small  number  of  individuals  who  own  a 
majority  of  the  common  stock  of  the  new  American  Tobacco  Company 
exert  over  the  marketing  of  tobacco  as  a  raw  product,  its  manufacture,  its 
marketing  when  manufactured  and  its  consequent  movement  in  the 
channels  of  interstate  commerce,  indeed  relatively  over  foreign  commerce 
and  the  commerce  of  the  whole  world,  in  the  raw  and  manufactured 
products,  stand  out  in  such  bold  relief  from  the  undisputed  facts  which 
have  been  stated  as  to  lead  us  to  pass  at  once  to  the  second  fundamental 
proposition  which  we  are  required  to  consider.  That  is,  the  construction 
of  the  anti-trust  act  and  the  application  of  the  act  as  rightiy  construed  to 
the  situation  sa  proven  in  consequence  of  having  determined  the  ultimate 
and  final  inferences  properly  deducible  from  the  undisputed  facta  which 
we  have  stated. 

The  court  then  took  up  the  construction  and  application  of  the  Sherman 
anti-trust  act  as  viewed  in  the  light  of  the  court's  decision  of  the  Standard 
Oil  case.  It  was  this  portion  of  the  decision  that  the  business  worid  had 
awaited  with  keener  interest  than  the  finding  of  facts  in  the  Tobacco  case. 
The  Chief  Justice  said: 

If  the  antirtrust  law  is  applicable  to  the  entire  situation  here  presented 
and  is  adequate  to  afford  complete  relief  for  the  evils  which  the  United 
States  insists  that  situation  presents  it  can  only  be  because  that  law  will 
be  given  a  more  comprehensive  application  than  has  been  afiBxed  to  it  in 
any  previous  decision. 

This  will  be  the  case  because  the  undisputed  facts,  as  we  have  stated 
them,  involve  questions  as  to  the  operation  of  the  anti-trust  law  not 
hitherto  presented  in  any  case.  Thus,  even  if  the  ownership  of  stock  by 
the  American  Tobacco  Company  in  the  accessory  and  subsidiaiy  com- 
panies and  the  ownership  of  stock  in  any  of  these  companies  among 
themselves  were  held,  as  was  decided  in  the  Standard  Oil  Company  case:, 
to  be  a  violation  of  the  act  and  all  relations  resulting  from  such  stodc 
ownership  were  therefore  set  aside,  the  question  would  yet  remain  whether 
the  principal  defendant,  the  American  Tobacco  Company,  and  the  five 
accessory  defendants,  even  when  divested  of  their  stock  ownership  in  other 
corporations  by  virtue  of  the  power  which  they  would  continue  to 
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8688,  even  although  thus  stripped,  would  amount  to  a  violation  of  both 
the  first  and  second  sections  of  the  act. 

Again,  if  it  were  held  that  the  corporations  the  existence  whereof  was 
due  to  a  combination  between  such  companies  and  other  companies  was 
a  violation  of  the  act,  the  question  would  remain  whether  such  of  the 
companies  as  did  not  owe  their  existence  and  power  to  combination  but 
whose  power  alone  arose  from  the  exercise  of  the  right  to  acquire  and  own 
property,  would  be  amenable  to  the  prohibitions  of  the  act.  Yet  further: 
Even  if  this  proposition  was  held  in  the  affirmative  the  question  would 
remain  whether  the  principal  defendant,  the  American  Tobacco  Company, 
when  stripped  of  its  stock  ownership  would  be  in  and  of  itself  within  the 
prohibitions  of  the  act,  although  that  company  was  organized  and  took 
being  before  the  anti-trust  act  was  passed. 

Still  further,  the  question  would  yet  remain  whether  particular  corpora- 
tions which  when  bereft  of  the  power  which  they  possessed  as  resulting 
from  stock  ownership,  although  they  were  not  inherently  possessed  of  a 
sufficient  residuum  of  power  to  cause  them  to  be  in  and  of  themselves 
either  a  restraint  of  trade  or  a  monopolization  or  an  attempt  to  monopo- 
lize, should  nevertheless  be  restrained  because  of  their  intimate  connection 
and  association  with  other  corporations  found  to  be  within  the  prohibi- 
tions of  the  act.  The  necessity  of  relief  as  to  all  these  aspects,  we  think, 
seemed  to  the  Government  so  essential  and  the  difficulty  of  giving  to  the 
act  such  a  comprehensive  and  coherent  construction  as  would  be  adequate 
to  enable  it  to  meet  the  entire  situation  led  to  what  appears  to  us  to  be  in 
their  essence  a  resort  to  methods  of  construction  not  compatible  one  with 
the  other,  and  the  same  apparent  conffict  is  presented  by  the  views  of  the 
act  taken  by  the  defendants  when  their  contentions  are  accurately  tested. 

Thus  the  Government,  for  the  purpose  of  fixing  the  illegal  character  of 
the  original  combination  which  organized  the  old  American  Tobacco  Ck)m- 
pany,  asserts  that  the  illegal  character  of  the  combination  is  plainly  shown 
because  the  combination  was  brought  about  to  stay  the  progress  of  a 
flagrant  and  ruinous  trade  war.  In  other  words,  the  contention  is  that  as 
the  act  forbids  every  contract  and  combination  it  hence  prohibits  a  rea- 
sonable and  just  agreement  made  for  the  purpose  of  ending  a  trade  war. 
But  as  thus  construing  the  act  by  the  rule  of  the  letter  which  kills  would 
necessarily  operate  to  take  out  of  the  reach  of  the  act  some  of  the  accessory 
and  many  subsidiaiy  corporations,  the  existence  of  which  depends  not  at 
all  upon  combination  or  agreement  and  contract  but  upon  mere  purchases 
ci  property,  it  is  insisted  in  many  forms  of  argument  that  the  rule  of  con- 
struction to  be  applied  must  be  the  spirit  and  intent  of  the  act  and  there- 
fore its  prohibitions  must  be  held  to  extend  to  acts  even  if  not  within  the 
literal  terms  of  the  statute,  if  they  are  within  its  spirit,  because  done  with 
an  intent  to  bring  about  the  harmful  results  which  it  was  the  purpose  of 
the  statute  to  prohibit.  So  as  to  the  defendants.  While  it  is  argued  on 
the  one  band  that  the  forms  by  which  various  properties  were  acquired  in 
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view  of  the  letter  of  the  act  exclude  many  of  the  assailed  transactioiis 
from  condemnation,  it  is  yet  urged  that  giving  to  the  act  the  broad  con- 
struction which  it  should  rightfully  receive,  whatever  may  be  the  form,  no 
condemnation  should  follow,  because,  looking  at  the  case  as  a  whole,  every 
act  assailed  is  shown  to  have  been  but  a  legitimate  and  lawful  result  of  the 
exertion  of  honest  business  methods,  brought  into  play  for  the  purjxKe  of 
advancing  trade  instead  of  with  the  object  of  obstructing  and  restrain- 
ing the  same. 

But  the  difficulties  which  arise  from  the  complexity  of  the  particular 
dealings  which  are  here  involved  and  the  situation  which  they  produce  we 
think  grows  out  of  a  plain  misconception  of  both  the  letter  and  spirit  of 
the  anti-trust  act.  We  say  of  the  letter  because  while  seeking  by  a  narrow 
rule  of  the  letter  to  include  things  which  it  is  deemed  would  otherwise  be 
excluded  the  contention  really  destro3n3  the  great  purpose  of  the  act,  since 
it  renders  it  impossible  to  apply  the  law  to  a  multitude  of  wrongful  acts 
which  would  come  within  the  scope  of  its  remedial  purposes  by  resort  to  a 
reasonable  construction,  although  they  would  not  be  within  its  reach  by  a 
too  narrow  and  unreasonable  adherence  to  the  strict  letter.  This  must 
be  the  case  imless  it  is  possible  in  reason  to  say  that  for  the  purpose  of  in- 
cluding one  class  of  acts  which  would  not  otherwise  be  embraced,  a  Dteral 
construction,  although  in  conffict  with  reason,  must  be  applied  and  for  the 
purpose  of  including  other  acts  which  would  not  otherwise  be  embraced,  a 
reasonable  construction  must  be  resorted  to.  That  is  to  say,  two  conflict- 
ing rules  of  construction  must  at  one  and  the  same  time  be  applied  and 
adhered  to. 

The  obscurity  and  resulting  uncertainty,  however,  is  now  but  an  ab- 
straction, because  it  has  been  removed  by  the  consideration  which  we 
have  given  quite  recently  to  the  construction  of  the  anti-trust  act  in  the 
Standard  Oil  case.  In  that  case  it  was  held,  without  departing  from  any 
previous  decision  of  the  court,  that  as  the  statute  had  not  defined  the 
words  restraint  of  trade  it  became  necessary  to  construe  those  words,  a 
duty  which  could  only  be  discharged  by  a  resort  to  reason. 

We  say  the  doctrine  thus  stated  was  in  accord  with  all  the  previous  deci- 
sions of  this  court,  despite  the  fact  that  the  contrary  view  was  sometimes 
erroneously  attributed  to  some  of  the  expressions  used  in  two  prior  deci- 
sions (the  Trans-Missouri  Freight  Association  and  Joint  Traffic  cases,  166 
United  States,  290,  and  171  United  States,  505.)  That  such  view  was  a 
mistaken  one  was  fully  pointed  out  in  the  Standard  Oil  case  as  follows  (171 
United  States,  568):  ''The  act  of  Congress  must  have  a  reasonable  con- 
struction or  else  there  would  scarcely  be  an  agreement  or  contract  among 
business  men  that  could  not  be  said  to  have,  indirectly  or  remotely,  some 
bearing  on  interstate  commerce  and  possibly,  to  restrain  it." 

Applying  the  rule  of  reason  to  the  construction  of  the  statute  it  was  held 
in  the  Standard  Oil  case  that  as  the  words  restraint  of  trade  at  common  law 
and  in  the  law  of  this  country  at  the  time  of  the  adoption  of  the  anti-trust 
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act  only  embraced  acts  or  contracts  or  agreements  or  combinations  which 
operated  to  the  prejudice  of  the  public  interests  by  unduly  restricting 
competition  or  unduly  obstructing  ihe  due  course  of  trade,  or  which,  either 
because  of  their  inherent  nature  or  effect  or  because  of  the  evident  purpose 
of  the  acts,  &c.,  injuriously  restrained  trade,  that  the  words  as  used  in  the 
statute  were  designed  to  have  and  did  have  but  a  like  significance.  It  was 
therefore  pointed  out  that  the  statute  did  not  forbid  or  restrain  the  power 
to  make  normal  and  useful  contracts  to  further  trade  by  resorting  to  all 
normal  methods,  whether  by  agreement  or  otherwise,  to  accomplish  such 
purpose. 

In  other  words,  it  was  held  not  that  acts  which  the  statute  prohibited 
could  be  removed  from  the  control  of  its  prohibitions  by  findings  that 
they  were  unreasonable,^  but  that  the  duty  to  interpret  which  inevitably 
arose  from  the  general  character  of  the  term  restraint  of  trade  required 
that  the  words  restraint  of  trade  should  be  given  a  meaning  which  would 
not  destroy  the  individual  right  to  contract  and  render  difficult,  if  not  im- 
possible, a  movement  of  which  it  was  the  purpose  of  the  statute  to  protect. 
The  soundness  of  the  rule  that  the  statute  should  receive  a  reasonable 
construction  after  further  mature  deliberation  we  see  no  reason  to  doubt. 
Indeed  the  necessity  for  not  departing  in  this  case  from  the  standard  of 
the  rule  of  reason,  which  is  universal  in  its  application,  is  so  plainly  re- 
quired in  order  to  give  effect  to  the  remedial  purposes  which  the  act  under 
consideration  contemplates  and  to  prevent  that  act  from  destroying  all 
liberty  of  contract  and  all  substantial  right  to  trade,  and  thus  causing  the 
act  to  be  at  war  with  itself  by  annihilating  the  fundamental  right  of  free- 
dom to  trade,  which  on  the  very  face  of  the  act  it  was  enacted  to  preserve, 
is  illustrated  by  the  record  before  us.  In  truth  the  plain  demonstration 
which  this  record  gives  of  the  injury  which  would  arise  from  and  the  pro- 
motion of  the  wrongs  which  the  statute  was  intended  to  guard  against, 
which  would  result  from  giving  to  the  statute  a  narrow,  unreasoning  and 
unheard  of  construction,  as  illustrated  by  the  record  before  us,  if  possible 
serves  to  strengthen  our  conviction  as  to  the  correctness  of  the  rule  of 
construction,  the  rule  of  reason,  which  was  applied  in  the  Standard  Oil 
case,  the  application  of  which  rule  to  the  statute  we  now  in  the  most  un- 
equivocal terms  re-express  and  re-affirm. 


^  The  palpable  error  in  the  use  of  the  word  unreasonable  in  the  decision  was 
publicly  corrected  through  the  medium  of  this  letter. 

To  ihe  Editor  of  The  New  York  Times: 

1  have  just  received  a  letter  which  was  written  to  me  on  Saturday,  Jtme  3, 
by  the  Deputy  Clerk  of  the  Supreme  Court  of  the  United  States,  stating  that 
on  that  day.  Chief  Justice  White  had  directed  his  opinion  in  the  American 
Tobacco  case  to  be  corrected  by  changing  the  word  "unreasonable"  to  "rear 
sonable"  in  Une  6  of  page  27  of  that  opinion,  as  printed  and  distributed  by  the 
Cleik  of  the  Supreme  Court.   All  the  New  York  newspapers  of  May  30  printed 
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Coming  then  to  apply  to  ihe  case  before  us,  the  act  as  interpreted  in  the 
Standard  Oil  and  previous  cases,  all  the  difficulties  suggested  by  the  mere 
form  in  which  the  assailed  transactions  are  clothed  become  of  no  moment 
This  follows,  because  although  it  was  held  in  the  Standard  Oil  case  that, 
giving  to  the  statute  a  reasonable  construction,  the  words  restraint  of  trade 
did  not  embrace  all  those  normal  and  usual  contracts  essential  to  individual 
freedom  and  the  right  to  make  which  were  necessary  in  order  that  the 
course  of  trade  might  be  free,  yet  as  a  result  of  the  reasonable  construction 
which  was  affixed  to  the  statute  it  was  pointed  out  that  the  generic  designa- 
tion of  the  first  and  second  sections  of  the  law,  when  taken  together,  em- 
braced every  conceivable  act  which  could  possibly  come  within  the  spirit  or 
purpose  of  the  prohibitions  of  the  law  without  regard  to  the  garb  in  which 
such  acts  were  clothed. 

That  is  to  say,  it  was  held  that  in  view  of  the  general  language  of  the 
statute  and  the  public  policy  which  it  manifested  there  was  no  possibility 
of  frustrating  that  policy  by  resorting  to  any  disguise  or  subterfuge  of 
form,  since  resort  to  reason  rendered  it  impossible  to  escape  by  any  in* 
direction  the  prohibitions  of  the  statute. 

Considering  then  the  undisputed  facts  which  we  have  previously  stated 
it  remains  only  to  determine  whether  they  establish  that  the  acts,  con- 
tracts, agreements,  combinations,  &c.,  which  were  assailed  were  of  such 
an  imusual  and  wrongful  character  as  to  bring  them  within  the  prohibi- 
tions of  the  law.  That  they  were,  in  our  opinion,  so  overwhelming  results 
from  the  undisputed  facts  that  it  seems  only  necessary  to  refer  to  the  facts 
as  we  have  stated  them  to  demonstrate  the  correctness  of  this  conclusioQ. 
Indeed  the  history  of  the  combination  is  so  replete  with  the  doings  of  acts 
which  it  was  the  obvious  purpose  of  the  statute  to  forbid,  so  demonstrative 
of  the  existence  from  the  beginning  of  a  purpose  to  acquire  dominion  and 
control  of  the  tobacco  trade,  not  by  the  mere  exertion  of  the  ordinary  right 

that  opinion  with  the  word  "unreasonable"  in  that  place,  as  of  ooune  tfa^ 
were  bound  to  do  at  that  time.  But  as  soon  as  I  read  the  opinion,  it  seemed 
to  me  that  the  Chief  Justice  must  have  meant  to  use  the  word  ''reasonabie" 
instead  of  "unreasonable''  in  that  place,  and  therefore,  through  the  D^mty 
Clerk  of  jbhe  Supreme  Court,  I  called  the  attention  of  the  Chief  Justice  to  the 
point,  with  the  result  that  he  has  directed  the  opinion  to  be  changied  by  sub- 
stituting the  word  "reasonable''  for  "unreasonable"  in  that  sentence. 

This  change  is  an  important  one,  because  it  makes  the  opinion  of  the  CSud 
Justice  in  the  Tobacco  case  put  a  very  different  construction  on  the  opinioii 
in  the  Standard  Oil  case  from  that  which  was  put  upon  it  by  people 
when  they  read  that  opinion.  As  the  opinion  in  the  Tobacco  case  now 
corrected,  the  Chief  Justice  states  therein  that  acts  which  the  statute  pro- 
hibits cannot  be  removed  from  the  control  of  its  prohibitions  by  finding  that 
they  were  "reasonable." 

Albsbt  H.  Waixbb. 
.New  York,  June  5,  1911. 
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to  contract  and  to  trade,  but  by  methods  devised  in  order  to  monopolize 
the  trade  by  driving  competitors  out  of  business,  which  were  ruthleBsly 
carried  out  upon  the  assumption  that  to  work  upon  the  fears  or  play  upon 
the  cupidity  of  competitors  would  make  success  possible,  we  say  these  con- 
clusions are  inevitable,  not  because  alone  of  the  many  corporations  which 
the  proof  shows  were  united  by  resort  to  one  device  or  another. 

Again,  not  alone  by  the  dominion  and  control  over  the  tobacco  trade 
which  actually  exists,  but  because  we  think  the  conclusion  of  wrongful 
purpose  and  iU^al  combinations  is  overwhelmingly  established  by  the 
following  considerations: 

(A) — ^By  the  fact  that  the  very  first  organization  or  combination  was 
impelled  by  a  previously  fiercely  existing  trade  war,  evidently  inspired 
by  one  or  more  of  the  minds  which  brought  about  and  became  parties  to 
the  combination. 

(B) — Immediately  after  the  combination  and  increase  of  capital  which 
followed  the  acts  which  ensued  justify  the  inference  that  the  intent  existed 
to  use  the  power  of  the  combination  as  a  vantage  ground  to  further  monop- 
olize the  trade  in  tobacco  by  means  of  trade  conflicts  designed  to  injure 
others,  either  by  driving  competitors  out  of  the  business  or  compelling 
them  to  become  parties  to  a  combination — ^a  purpose  whose  execution  was 
illustrated  by  the  plug  war  which  ensued  and  its  results,  by  the  snuff  war 
which  followed  and  its  results,  and  by  the  conflict  which  immediately 
followed  the  entry  of  the  combination  in  England  and  the  division  of  the 
world's  business  by  the  two  foreign  contracts  which  ensued. 

(C) — ^By  the  ever  present  manifestation  which  is  exhibited  of  a  conscious 
wrongdoing  by  the  form  in  which  the  various  transactions  were  embodied 
from  the  beginning,  ever  changing  but  never  in  substance  the  same.  Now 
the  organization  of  a  new  company,  now  the  control  exerted  by  the  taking 
of  stock  in  one  or  another  or  in  several,  so  as  to  obscure  the  result  actually 
attained,  nevertheless  uniform  in  their  manifestations  of  the  purpose  to 
restrain  others  and  to  monopolize  and  retain  power  in  the  h&adB  of  the 
few  who,  it  would  seem,  from  the  beginning,  contemplated  the  mastery  of 
the  trade  which  practically  followed. 

(D) — By  the  gradual  absorption  of  control  over  all  the  elements  essen- 
tial to  the  successful  manufacture  of  tobacco  products,  and  placing  such 
control  in  the  hands  of  seemingly  independent  corporations  serving  as 
perpetual  barriers  to  the  entry  of  others  into  the  tobacco  trade. 

(£) — By  persistent  expenditure  of  millions  upon  millions  of  dollars  in 
buying  out  plants,  not  for  the  purpose  of  utilizing  them,  but  in  order  to 
close  them  up  and  render  them  useless  for  the  purpose  of  trade. 

(F) — ^By  the  constantly  recurring  stipulations,  whose  legality,  isolatedly 
viewed  we  are  not  considering,  by  which  numbers  of  persons,  whether 
manufacturers,  stockholders  or  employees,  were  required  to  bind  them- 
selves, generally  for  long  periods,  not  to  compete  in  the  future. 

Indeed  when  the  results  of  the  imdisputed  proof,  which  we  hc^ve  stated, 
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are  fully  apprehended  and  the  wrongful  acts  which  they  exhibit  are  con* 
sidered,  there  comes  inevitably  to  the  mind  the  conviction  that  it  was  the 
danger  which  it  was  deemed  would  arise  to  individual  liberty  and  the 
public  well  being  from  acts  like  these  which  this  record  exhibits  which  led 
the  legislative  mind  to  conceive  and  to  enact  the  anti-trust  act,  considera- 
tions which  also  serve  so  clearly  to  demonstrate  that  the  combination  here 
assailed  is  within  the  law  as  to  leave  no  doubt  that  it  is  our  plain  duty  to 
apply  its  prohibitions. 

In  stating  summarily,  as  we  have  done,  the  conclusions  which  in  our 
opinion  are  plainly  deducible  from  the  undisputed  facts,  we  have  not 
paused  to  give  the  reasons  why  we  consider  after  giving  the  one  great  con- 
sideration that  the  elaborate  arguments  advanced  to  give  a  different  com- 
plexion to  the  case  are  wholly  devoid  of  merit.  We  do  not  for  the  sake  of 
brevity,  moreover,  stop  to  examine  and  discuss  the  various  propositions 
urged  in  the  argument  at  bar  for  the  purpose  of  demonstrating  that  tiie 
subject  matter  of  the  combination  which  we  find  to  exist  and  the  combi- 
nation itself  arc  not  within  the  scope  of  the  anti-trust  law  when,  because 
rightly  considered,  they  are  merely  matters  of  interstate  commerce  and 
therefore  subject  alone  to  State  control.  We  have  done  this  because  the 
want  of  merit  in  all  the  arguments  advanced  on  such  subjects  is  so  com- 
pletely established  by  the  prior  decisions  of  this  court,  as  pointed  out  in 
the  Standard  OU  case,  as  not  to  require  restatement. 

Looking  as  this  does  to  the  conclusion  that  the  assailed  combination  in 
all  its  aspects,  that  is  to  say,  whether  it  be  looked  at  from  the  point  of 
view  of  stock  ownership  or  from  the  standpoint  of  the  principal  corpora- 
tion and  the  accessory  or  subsidiary  corporation  viewed  independently, 
including  the  foreign  corporations  in  so  far  as  by  the  contracts  made  by 
them  they  became  co-operators  in  the  combination — comes  within  the 
prohibition  of  the  first  and  second  sections  of  the  anti-trust  act,  it  remains 
only  finally  to  consider  the  remedy  which  it  is  our  duty  to  i^ply  to  the 
situation  thus  foimd  to  exist. 

In  regard  to  the  remedy  to  be  applied  the  Court  said: 

Our  conclusion  being  that  the  combination  as  a  whole  involving  all  its 
co-operating  or  associated  parts,  in  whatever  form  clothed,  constitutes  a 
restraint  of  trade  within  the  first  section  and  an  attempt  to  monopolise  or 
a  monopolization  within  the  second  section  of  the  anti-trust  act,  it  follows 
that  the  relief  which  we  are  to  afford  must  be  wider  than  that  awarded  by 
the  lower  court,  since  that  court  merely  decided  that  certain  of  the  cor- 
porate defendants  constituted  combinations  in  violation  of  the  first  aec- 
tion  of  the  act  because  of  the  fact  that  they  were  formed  by  the  union  of 
previously  competing  concerns  and  that  the  other  defendants  not  dis- 
missed from  the  action  were  parties  to  such  combinations  or  promoted 
their  purposes. 

We  hence,  in  determining  the  relief  proper  to  be  given,  may  not  mcxid 
our  action  upon  that  granted  by  the  court  below,  but  in  order  to  enable 
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us  to  award  relief  cotenninous  with  the  ultimate  redress  of  the  wrongs 
which  we  find  to  exist  we  must  approach  the  subject  of  relief  from  an 
original  point  of  view.  Such  subject  necessarily  takes  a  two-fold  aspect — 
the  character  of  the  permanent  relief  required  and  the  nature  of  the  tem- 
porary relief  essential  to  be  applied  pending  the  working  out  of  permanent 
relief  in  the  event  that  it  be  found  that  it  is  impossible  under  the  situation 
as  it  now  exists  to  at  once  rectify  such  existing  wrongful  conditions. 

In  considering  the  subject  from  both  of  these  aspects  three  dominant 
influences  must  guide  our  action:  (1)  The  duty  of  giving  complete  and 
efficacious  effect  to  the  prohibitions  of  the  statute.  (2)  The  accomplish- 
ing of  this  result  with  as  little  injury  as  possible  to  the  interest  of  the 
general  public,  and  (3)  a  proper  regard  for  the  vast  interests  of  private 
property  which  may  have  become  vested  in  many  persons  as  a  result  of 
acquisition,  either  by  way  of  stock  ownership  or  otherwise,  of  interests 
in  the  stock  or  securities  of  the  combination  without  any  guilty  knowledge 
or  intent  in  any  way  to  become  actors  or  participants  in  the  wrongs  which 
we  find  to  have  inspired  and  dominated  the  combination  from  the  begin- 
ning. Mindful  of  these  considerations  and  to  clear  the  way  for  the  appli- 
cation, we  say  at  the  outset,  without  stopping  to  amplify  the  reasons  which 
lead  us  to  that  conclusion,  we  think  that  the  court  below  clearly  erred  in 
dismissing  the  individual  defendants,  the  United  Cigar  Stores  Ck)mpany 
and  the  foreign  corporations  and  their  subsidiary  corporations. 

Looking  at  the  situation  as  we  have  hitherto  pointed  it  out  it  involves 
difficulties  in  the  application  of  remedies  greater  than  have  been  presented 
by  any  case  involving  the  anti-trust  law  which  has  been  hitherto  con- 
sidered by  this  court: 

First,  because  in  this  case  it  is  obvious  that  a  mere  decree  forbidding 
stock  ownership  by  one  part  of  the  combination  in  another  part  or  entity 
thereof  would  afford  no  adequate  measure  of  relief,  since  different  in- 
gredients of  the  combination  would  remain  unaffected,  and  by  the  very 
nature  and  character  of  their  organization  would  be  able  to  continue  the 
wrongful  situation  which  it  is  our  duty  to  destroy. 

Second,  because  the  methods  of  apparent  ownership  by  which  the 
wrongful  intent  was  in  part  carried  out  and  the  subtile  devices  which,  as 
we  have  seen,  were  resorted  to  for  the  purpose  of  accomplishing  the  wrong 
contemplated  by  way  of  ownership  or  otherwise  are  of  such  a  character 
that  it  is  difficult  if  not  impossible  to  formulate  a  remedy  which  could 
restore  in  their  entirety  the  prior  lawful  conditions. 

Third,  because  the  methods  devised  by  which  the  various  essential  ele- 
ments to  the  successful  operation  of  the  tobacco  business  from  any  partic- 
ular aspect  have  been  so  separated  under  various  subordinate  combina- 
tions, yet  so  unified  by  way  of  the  control  worked  out  by  the  scheme  here 
condemned,  are  so  involved  that  any  specific  form  of  relief  which  we  might 
now  order  in  substance  and  effect  might  operate  really  to  injure  the  public 
sad,  it  may  be,  to  perpetuate  the  wrong.    Doubtless  it  was  the  presence 
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of  these  difficulties  which  caused  the  United  States  in  its  prayer  for  rdief 
to  tentatively  suggest  rather  than  to  specifically  demand  definite  and  pre- 
cise remedies.  We  might  at  once  resort  to  one  or  the  other  of  two  general 
remedies: 

(a)  The  allowance  of  a  permanent  injunction  restraining  combination 
as  a  imiversality  and  all  the  individuals  and  corporations  which  form  a 
part  of  or  co-operate  in  it  in  any  manner  or  form  from  continuing  to  engage 
in  interstate  commerce  until  the  illegal  situation  be  cured,  a  measure  of 
relief  which  would  accord,  in  substantial  efifect  with  that  awarded  below 
to  the  extent  that  the  court  found  illegal  combinations  to  exist;  or  (b)  to 
direct  the  appointment  of  a  receiver  to  take  charge  of  the  assets  and  prop- 
erty in  this  country  of  the  combination  in  all  its  ramifications  for  the 
purpose  of  preventing  a  continued  violation  of  the  act  and  thus  working 
out  by  a  sale  of  the  property  of  the  combination  or  otherwise  a  condition 
of  things  which  would  not  be  repugnant  to  the  prohibitions  of  the  act. 
But  having  regard  to  the  principles  which  we  have  said  must  control  our 
action,  we  do  not  think  we  can  now  direct  the  immediate  application  of 
either  of  these  remedies.  We  so  consider  as  to  the  first  because  in  view  of 
the  extent  of  the  combination,  the  vast  field  which  it  covers,  the  all  em- 
bracing character  of  its  activities  concerning  tobacco  and  its  products  to 
at  once  stay  the  movement  in  interstate  commerce  oi  the  products  which 
the  combination  or  its  co-operating  forces  produce  or  control  might  inflict 
infinite  injury  upon  the  public  by  leading  to  a  stoppage  of  supply  and  a 
great  enhancement  of  prices.  The  second  because  the  extensive  power 
which  i^ould  result  from  at  once  resorting  to  a  receivership  might  not 
only  do  grievous  injury  to  the  public  but  also  cause  widespread  and  per^ 
haps  irreparable  loss  to  many  innocent  people.  Under  these  circum- 
stances, taking  into  mind  the  complexity  of  the  situation  in  all  (^  its  as- 
pects and  giving  weight  to  the  many  sided  considerations  which  must 
control  our  judgment,  we  think  so  far  as  the  permanent  relief  to  be  awarded 
is  concerned  we  should  decree  as  follows: 

First — ^That  the  combination  in  and  of  itself,  as  well  as  each  and  all  of 
the  elements  composing  it,  whether  corporate  or  individual,  whether  con- 
sidered collectively  or  separately,  be  decreed  to  be  in  restraint  of  trade 
and  an  attempt  to  monopolize  and  a  monopolisation  within  the  first  and 
second  sections  of  the  anti-trust  act. 

Second — ^That  the  coiui;  below,  in  order  to  give  effective  force  to  ow 
decree  in  this  regard,  be  directed  to  hear  the  parties  by  evidence  or  other- 
wise, as  it  may  be  deemed  proper,  for  the  purpose  of  ascertaining  and 
determining  upon  some  plan  or  method  of  dissolving  the  ccHnbination 
and  of  recreating  out  of  the  elements  now  composing  it  a  new  ocmdi- 
tion  which  shall  be  honestly  in  harmony  with  and  not  repugnant  to  tilie 
law. 

Third — ^That  for  the  accomplishment  of  these  purposes,  taking  into 
view  the  difficulty  of  the  situation,  a  period  of  six  months  is  allowed  from 
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the  f6<^ipt  of  our  mandate,  with  leave,  howefver,  In  the  event  if  in  the 
judgment  of  the  court  below  the  neceadties  of  the  situation  require  to 
extend  such  period  to  a  further  time  not  to  exceed  sixty  days. 

Fourth — ^That  in  the  event  before  the  expiration  of  ibe  period  thotf  fixed 
a  condition  of  disintegration  in  harmony  with  the  law  is  not  brought  about, 
either  as  the  consequence  of  the  action  of  the  court  in  determining  an 
issue  on  the  subject  or  in  accepting  a  plan  agreed  upon,  it  shall  be  the  duty 
of  the  court,  either  by  way  of  an  injunction  restraining  the  movement  of 
the  products  of  the  combination  in  the  channels  of  interstate  or  foreign 
commerce  or  by  the  appointment  of  a  receiver  to  give  efifect  to  the  require- 
ments of  the  statute. 

Pending  the  brining  about  of  the  result  just  stated  each  and  all  of  the 
defendants,  individuals  as  well  as  corporations,  should  be  restrained  from 
doing  any  act  which  might  furthei^  extend  or  enlarge  the  powers  of  the 
combination  by  any  means  or  device  whatsoever.  In  view  of  the  consider- 
ations we  have  stated  we  leave  the  matter  to  the  court  below  to  work  out 
a  compliance  with  the  law  and  without  unnecessary  injury  to  the  public 
or  the  rights  of  private  property. 

While  in  many  substanticd  respects  our  conclusion  is  in  accord  with  that 
reached  by  the  court  below,  and  while  also  the  relief  which  we  think  should 
be  awarded  in  some  respects  is  coincident  with  that  which  the  court 
granted,  in  order  to  prevent  any  complication  and  to  clearly  define  the 
situation  we  think  instead  of  affirming  and  modifying,  oiur  decree,  in  view 
of  the  broad  nature  of  our  conclusions,  should  be  one  of  reversal  and 
remanding,  the  costs  in  this  court  to  be  borne  by  the  defendants  below, 
with  directions  to  the  court  below  to  enter  a  decree  in  conformity  with 
this  opinion  and  to  take  such  further  steps  as  may  be  necessary  to  fully 
carry  out  the  directions  which  we  have  given.   And  it  is  so  ordered. 

Justice  Harlan  in  his  dissenting  opinion  said  in  part: 

I  am  compelled  to  withhold  my  assent.  I  agree  to  the  court's  holding 
that  the  American  Tobacco  Company  and  its  subsidiary  incorporation, 
including  the  English  corporations,  are  co-operators  in  a  combination 
which,  in  the  language  of  the  court  itself,  is  in  and  of  itself,  as  well  as  every 
and  bJI  of  the  elements  composing  it,  whether  corporate  or  individual, 
whether  considered  consecutively  or  separately,  illegal  under  the  anti-trust 
act. 

The  evidence  in  the  record  before  us  is  quite  voluminous  and  beyond  all 
question  abundant  to  enable  the  court  to  render  a  decree.  But  the  court 
sends  the  case  back  with  directions  to  the  Circuit  Court — not  with  any 
discretion  in  the  Circuit  Court  as  to  what  it  is  to  do — ^but  with  an  absolute 
order  to  hear  further  testimony,  so  as  to  ascertain  whether  under  the  new 
conditions  it  cannot  be  created  in  harmony  with  the  law.  I  find  nothing 
in  this  record  which  makes  me  anxious  to  perpetuate  any  combination 

24 


370  il^DSRAL  COUOTS  AND  PRACTICE 

among  these  companies,  which  the  court  concedes  has  at  all  times  ex- 
hibited not  a  simple  but  a  conscious  wrongdoing. 

Why  should  this  court,  with  a  record  before  it  that  enables  it  to  indict 
that  corporation  and  say  in  substance  that  it  is  inimical  to  the  public 
interest,  order  it  back  to  the  Circuit  Court  to  see  if  they  can  create  a  con- 
dition consistent  with  the  law?   I  have  no  desire  for  dealings  of  that  sort. 

I  cannot  speculate  what  the  decree  may  be  when  this  miserable  com- 
bination is  given  an  opportunity  to  let  itself  down  easy  before  the  public 
after  what  it  has  done  in  violation  of  the  laws. 

My  objections  to  this  case  have  special  reference  to  those  parts  of  the 
opinion  which  reaffirm  what  was  said  recently  in  the  Standard  Oil  case 
about  the  construction  of  the  anti-trust  act,  of  the  necessity  of  appljring 
the  rule  of  reason  in  the  construction  of  the  act  of  Congress,  which  I  think 
Congress  has  expressed  in  language  so  clear  and  simple  that  there  is  no 
room  for  construction  whatever.  Congress  with  full  and  conclusive  power 
over  the  subject  has  signified  its  purpose  to  declare  unlawful  eveiy  re- 
straint of  trade. 

No  one  is  more  ready  than  I  am  to  concede  the  ability  of  this  court  as 
it  is  now  constituted,  excepting,  of  course,  myself.  It  nevev  was  stronger 
in  all  its  history  than  it  is  now,  perhaps,  but  I  would  be  loath  as  a  member 
of  this  coiu*t,  on  or  off  the  bench,  to  say  that  Fuller,  David  J.  Brew^, 
Henry  Billings  Brown  and  Rufus  Feckham  did  not  know  what  the  rule  of 
reason  was  when  they  decided  the  Trans-Missouri  traffic  case.  The  court 
was  never  stronger  than  upon  that  day.  It  never  had  men  stronger  than 
the  four  men  I  have  mentioned.  Yet  we  are  told,  as  in  the  Standard  Ofl 
case,  that  those  great  men  decided  those  cases  without  any  regard  to  the 
rule  of  reason.  I  think  those  men  knew  what  reason  was  and  knew  what 
the  light  of  reason  was,  and  intended  to  apply  reason — ^but  we  are  so  wise 
in  this  day  and  generation  that  we  are  prepared  to  say  that  our  predeces- 
sors did  not  know  what  reason  was  and  decided  the  case  without  any  re- 
gard to  the  rule  of  reason. 

The  coiui)  says  that  the  opinion  on  the  Standard  Oil  case  was  in  aocoid- 
ance  with  our  previous  decisions  in  the  Trans-Missouri  and  joint  traffic 
cases.  The  differences  could  not  be  greater  were  we  to  say  that  white 
were  black  or  black  were  white. 

We  can't  construe  that  act  to  mean  unreasonable  except  to  insert  the 
word.  We  can't  do  that  except  by  inserting  the  word  ''unreasonable"  by 
judicial  legislation.  We  can't  do  that.  We  ought  not  to  do  it.  In  the 
Trans-Missouri  Joint  Traffic  case  they  raised  the  same  point.  The  court 
then  said  that  in  view  of  the  fact  that  Congress  says  "restraint  of  trade" 
we  cannot  say  that  it  means  an  unreasonable  or  undue  restraint  of  trade. 
But  now,  in  this  year  of  our  Lord  1911,  at  the  beginning  of  the  court's 
decision  to-day  in  the  face  of  all  the  history  of  this  discussion  about  the 
anti-trust  law  in  1890,  we  are  going  to  bring  this  statute  out  in  the  light  of 
reason.    We  are  going  to  apply  the  light  of  reason  to  it.    You,  Feckham, 
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Fuller,  Brewer  and  Brown,  did  not  do  that  before  when  you  had  it  before 
you.  Now  we  are  going  to  do  it  and  construe  that  act  as  if  it  said  ''in  un- 
reasonable" or  "undue  restraint  of  trade." 

I  won't  go  over  the  arguments  made  in  the  Standard  Oil  case,  but  I  refer 
you  to  that.  Every  man  with  his  eyes  open,  that  reads  the  papers  of  to- 
day, that  knows  what  is  going  on,  that  is  cognizant  of  mischievous  organ- 
izations that  are  in  this  coimtry  to-day  and  that  have  no  respect  for  the 
law,  that  want  revolution,  must  recognize  the  fact  that  when  you  once  get 
away  from  the  way  that  the  law  is  written  and  say  that  a  law  is  not  a  law 
no  one  can  tell  where  the  matter  will  end.   This  is  judicial  legislation. 

When  the  people  wake  up  to  the  fact  that  the  judiciary  is  legislating 
there  will  be  trouble.  The  90,000,000  of  American  people  are  not  going  to 
submit  to  usurpation  by  the  judiciary. 

We  all  agree — every  man  on  this  bench  agrees — ^that  that  is  a  combina- 
tion in  violation  of  the  law  of  Congress,  whether  it  is  reasonable  or  un- 
reasonable. Why  could  not  this  cowrt  have  said  imder  these  facts  that  this 
corporation  violated  the  act  of  Congress  and  stop  there?  Why  was  it  nec- 
essary for  us  to  go  finisher  and  in  an  ingenious  argument,  worthy  of  the 
genius  of  the  Chief  Justice,  endeavor  to  show  that  this  act  should  be  inter- 
preted as  if  it  contained  the  word  unreasonable.  It  is  purely  obiter  dictum 
for  the  court  to  go  beyond  this  point. 

My  views  on  this  general  subject  are  stated  very  fully  in  the  dissenting 
opinion  I  filed  in  the  Standard  Oil  case  and  I  refer  to  that  opinion  for  a 
full  expression  of  them.   At  the  present  time  I  only  state  my  dissent. 

The  decree  of  the  United  States  Circuit  Court,  following 
the  instruction  of  the  Supreme  Court,  and  using  its  language, 
filed  on  August  3, 1911,  was  as  follows: 

Wherefore,  Upon  the  motion  of  the  United  States  it  is  now  ordered  as 
follows: 

First — ^That  the  final  decree  entered  herein  on  Dec  15,  1908,  be  set 
aside  and  the  cause  restored  to  the  docket  to  be  proceeded  with  as  directed 
by  the  Supreme  Court. 

Second — ^That  all  the  defendants — except  Welford  C.  Reed,  who  died 
before  the  final  hearing — ^who  heretofore  became  parties  to  and  engaged  in 
the  combination  assailed  in  the  pleadings  which  ''in  and  of  itself,  as  well 
as  each  and  all  of  the  elements  composing  it,  whether  corporate  or  mdivid- 
ual,  whether  considered  coUectivdy  or  separately"  is  ''in  restraint  of 
trade,  and  an  attempt  to  monopolize  and  a  monopolization  within  the 
first,  and  second  sections  of  the  Anti-Trust  act"  and  which  should  be 
dissolved,  and  a  new  condition  brought  about  in  harmony  with  and  not 
repugnant  to  the  law,  either  as  a  consequence  of  the  action  of  this  court 
in  determining  an  issue  or  m  accepting  a  plan  agreed  upon. 

Third — ^In  the  event  that  the  combination  assailed  in  the  pleadings  is 
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not  dissolved,  and  a  condition  of  disintegration  in  harmony  with  the  law 
is  not  brought  about,  either  as  the  consequence  of  the  action  of  the'  court 
in  determining  an  issue  on  the  subject  or  accepting  a  plan  agreed  upon, 
prior  to  the  expiration  of  six  months  from  June  30,  1911,  or  such  later 
time  not  more  than  sixty  days  thereafter  as  may  be  designated  if  in  the 
judgment  of  the  court  the  necessities  of  the  situation  require  an  extension, 
this  court  will,  by  issuing  an  injunction  restraining  the  movement  of  the 
products  of  the  combination  in  the  channels  of  inter-State  commerce,  or 
by  the  appointment  of  a  receiver,  give  effect  to  the  requirements  of  the 
statute.  And  leave  is  granted  to  apply  for  more  specific  directions  in  this 
regard. 

Fourth — ^Pending  the  dissolution  of  the  combination  and  the  recreation 
from  the  elements  now  composing  it  of  a  new  condition  honestly  in  har- 
mony with  the  law  under  the  direction  of  this  coiuii,  all  the  defendants, 
their  agents  and  servants,  are  hereby  restrained  and  enjoined  from  doing 
any  act  which  might  further  extend  or  enlarge  the  power  of  the  oombinar 
tion  by  any  means  or  device  whatsoever. 

Fifth — Leave  is  granted  to  any  party  to  apply  to  the  court  from  time 
to  time  for  relief  which  may  seem  proper  and  in  conformity  with  the 
opinion  and  judgment  of  the  Supreme  Court  and  the  terms  of  this  decree. 

On  the  same  day  Judges  Lacombe,  Coxe,  Noyes  and  Ward, 
held  the  first  of  a  series  of  conferences  with  Attorney- 
General  Wickersham,  James  C.  McReynolds,  special  Assist- 
ant Attorney-General ;  District  Attorney  Henry  A.  Wise,  his 
assistant,  James  R.  Knapp;  De  Lancey  NicoU,  Junius  Parker, 
and  Lewis  Cass  Ledyard,  coimsel  for  the  American  Tobacco 
Company;  William  B.  Homblower  and  J.  Norris  Miller, 
counsel  for  the  British-American  Tobacco  Company,  and 
Sol.  M.  Stroock,  counsel  for  the  United  Cigar  Stores  Com- 
pany. 

The  first  information  regarding  the  plan  of  disintegration 
and  recreation  discussed  at  the  conferences  reached  the 
public  on  October  3,  1911,  when  R.  P.  Richardson,  Jr.,  & 
Co.,  Inc.,  of  Reidsville,  N.  C,  a  subsidiary  of  the  trust,  filed 
objections.  In  the  petition  it  was  stated  that  the  proposed 
plan  "placed  the  American  Tobacco  Company  in  a  stronger 
position  than  ever  to  monopolize  the  tobacco  industry  and 
crush  out  competition."  Explaining  how  it  came  to  be  a 
subsidiary  of  the  trust  the  Richardson  Company  in  petition 
said: 
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The  American  Tobacco  Company  was  an  active  comi)etitor  from  about 
the  year  1898.  Prior  to  August,  1903,  it  had  become  possessed  of  unlim- 
ited means,  and  by  aggressive  methods  and  ruinous  cutting  of  prices  it 
was  able  to  dominate  and 'control  many  branches  of  the  tobacco  trade, 
and  had  contrived  with  remarkable  success  to  overcome  and  break  down 
competitors  with  lesser  resources,  and  either  drive  them  from  the  business 
or  bring  them  to  a  condition  where  it  could  acquire  their  plans  and  busi- 
ness on  its  own  terms  or  compel  them  to  such  open  or  secret  alliances  as 
it  might  require.  The  business  of  the  Richardson  Company  had  been  the 
object  of  persistent  attacks  by  the  American  Tobacco  Company,  and  it 
had  required  the  utmost  efforts  on  its  part  to  hold  and  extend  its  long- 
established  trade. 

In  August,  1903,  the  Richardson  Company  made  a  contract  with  the 
trust  under  which  it  was  required  to  assign  to  the  American  Tobacco  Com- 
pany 60  per  cent  of  its  capital  stock,  which  was  claimed  by  the  trust,  but 
has  never  been  transferred  on  the  books  of  the  Richardson  Company. 
The  Richardson  Company  brought  suit  for  the  return  of  this  stock  and  re- 
peatedly offered  to  refund  to  the  American  Company  all  the  money  it  has 
received  from  the  trusts,  with  interest.  The  Richardson  Company  con- 
tended that  the  American  Tobacco  Company  is  not  the  rightful  owner  of 
this  stock  because  the  contract  was  void  under  the  decision  of  the  Supreme 
Court  and  because  the  contract  was  obtained  ''through  fraud,  misrepre- 
sentations, and  under  threats  and  duress  of  the  American  Tobacco  Com- 
pany, made  at  a  time  when  the  American  Tobacco  Company  had  become 
so  powerful  that  the  Richardson  Company  was  at  its  mercy,"  and  because 
the  American  Tobacco  Company  paid  nothing  for  the  stock. 

The  Richardson  Company's  protest  also  stated  that: 

Your  petitioners  are  not  fully  advised  as  to  what  plan  may  be  finally 
presented  to  this  court  for  the  purpose  of  canying  out  the  judgments  of 
this  ooiurt  and  the  directions  of  the  Supreme  Court  of  the  United  States, 
but,  as  far  as  your  petitioners  are  advised,  the  plans  presented  and  to  be 
presented  by  the  American  Tobacco  Company  and  its  allied  interests  are 
not  in  accordance  with  said  judgments. 

We  submit  that  leaving  the  ownership  of  the  Richardson  Company 
stock  in  the  American  Tobacco  Company,  or  any  of  its  allied  interests  or 
nominees  now  in  existence  or  hereafter  to  be  organized,  will  perpetuate  the 
control  of  the  Richardson  corporation  by  the  same  interests  which  now 
seek  to  hold  the  stock.  The  purpose  of  the  decision  of  the  Supreme  Court 
is  to  separate  and  restore  to  their  original  independent  status  the  different 
companies  declared  to  constitute  an  imlawful  combination,  and  the  only 
way  to  carry  out  this  decision  and  the  spirit  thereof  is  to  separate  the 
Richardson  Company  from  all  control  of  and  interference  by  the  American 
Tobacco  Company  and  its  allied  interests  and  place  it  back  in  the  same 
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independent  situation  that  it  enjoyed  before  iiie  execution  of  its  oontiact 
of  1903. 

All  these  companies  now  controlled  by  the  American  Tobacco  Company 
should  be  actually  separated  and  placed  in  real  comi)etition,  and  not 
grouped  together  in  three,  or  even  more,  companies,  thus  allying  and 
operating  as  one  many  great  companies,  which  should  be  made  active 
competitors;  and  any  other  plan,  your  petitioners  believe,  will  be  destruc- 
tive of  the  interests  of  the  Richardson  C!ompany  and  all  other  independent 
manufacturers  and  dealers. 

Any  plan  of  reorganization  should  be  such  as  to  make  all  of  those  com- 
panies that  were  once  independent  really  independent  again.  Unless  thi:} 
is  done,  and  effectual  safeguards  provided  to  create  and  permanently  main- 
tain such  real  separation  and  independence,  conditions  may  be  made  much 
worse  in  the  future  than  they  have  been  in  the  past  for  a  really  independent 
organization,  and  it  may  be  impossible  to  continue  in  business  for  any 
considerable  period  of  time. 

Your  petitioners  cannot  see  how  they  or  any  other  independent  manu- 
facturer of  or  dealer  in  tobacco  can  be  in  any  way  protected  while  one 
great  corporation  holds  and  controls  $170,000,000  of  assets,  or  why  the 
American  Tobacco  Company  should  not  dispose  of  its  legitimate  holdings, 
pay  off  its  obligations  according  to  their  priorities,  and  divide  among  its 
stockholders  what  is  left. 

This  would  not  be  confiscation,  but  it  would  prevent  the  holding  by 
the  American  Tobacco  Company  of  its  vast  accumulations  of  iU-gotten 
gains,  the  result  of  years  of  unlawful  restraint  of  trade,  destruction  of 
competition,  and  throttling  of  competitors.  We  submit  that  the  Supreme 
Court,  in  speaking  of  the  protection  of  innocent  investors,  did  not  have 
in  mind  the  common  stockholders  of  the  American  Tobacco  Company  and 
its  allied  companies. 

The  ultimate  control  of  the  companies  proposed  to  be  organized  out  of 
the  present  elements  will  remain  as  it  has  been  heretofore,  with  the  major- 
ity of  the  voting  stockholders  of  the  American  Tobacco  Company,  and 
the  companies  will  thereby  have  a  conununity  of  interest,  and  under  such 
conditions  no  independent  manufactiurer  of  or  dealer  in  tobacco  with 
ordinary  capital  can  hope  to  successfully  continue  in  business. 

A  reorganization  of  the  American  Tobacco  Company  and  its  allied  cor- 
porations and  controlling  individuals,  as  now  proposed  to  the  court,  would 
be  simply  leaving  the  original  promoters  of  the  great  scheme  to  monopolize 
the  tobacco  business  in  a  stronger  position  than  they  held  at  the  com- 
mencement of  this  suit. 

The  plan  proposed  has  no  effectual  safeguards  to  prevent  all  the  eom- 
panics  created  out  of  the  elements  now  united  from  being  really,  though 
secretly,  controlled  by  the  same  interests  as  at  present,  and  your  peti- 
tioners ask  that  such  conditions  should  be  made  so  that  a  real  independent 
concern  can  live  and  do  business  without  being  subjected  to  the  ruinous 
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and  unlawful  methods  of  unfair  competition  which  have  been  condemned 
by  the  Supreme  Court  in  this  case. 

The  court  was  asked  to  declare  the  contract  with  the  American  To- 
bacco Company  illegal  and  void  and  the  60  per  cent  of  the  stock  of  the 
Richardson  Company,  the  property  of  R.  P.  Richardson,  Jr.,  and  that 
the  American  Tobacco  Company  and  all  of  its  allied  interests  be  forever 
enjoined  from  interfering  with  or  exercising  any  control  over  the  Richard- 
son Company;  and  that  ''a  plan  be  devised  and  ordered  by  the  court,  the 
effect  of  which  shall  be  to  enable  the  Richardson  Company  to  live  and  to 
continue  to  do  business  as  an  independent  manufacturer  of  and  dealer  in 
tobacco,  free  from  all  the  unlawful  methods  and  devices  heretofore  prao- 
ticed  by  the  American  Tobacco  Company  and  its  allies,  the  effect  of  which 
was  to  destroy  competition." 

Charles  R.  Camith,  attorney  for  the  Richardson  Company,  who  filed 
the  petition,  said  his  clients  feared  that  under  the  proposed  plan  the 
American  Tobacco  interests  would  be  able,  and  disposed,  to  ruin  their 
business,  owing  to  bitterness  engendered  by  the  litigation  between  them. 

"Our  chief  objection  to  the  proposed  plan  of  reorganization,"  he  said, 
"is  that  it  is  proposed  to  perpetuate  the  American  Company  imder  the 
pretense  of  paying  off  its  bonds  at  maturity.  We  shall  appear  at  the 
public  hearing  to  be  held  at  the  Circuit  Court  and  demand  that  the  Amer- 
ican Company  pay  off  its  obligations  at  once,  and  not  remain  in  existence 
with  the  power  it  would  naturally  exert  for  years  to  come. 

"If  bondholders  refuse  to  take  money  for  their  bonds  before  maturity, 
we  shall  suggest  that  the  Circuit  Court  order  the  Tobacco  Company  to 
set  aside  a  sufficient  siun  to  pay  off  these  bondholders  at  maturity.  This 
money  could  be  deposited  with  a  trust  company,  and  there  would  be  no 
excuse  for  the  American  Tobacco  Company  to  remain  in  existence  for  this 
purpose. 

"We  shall  also  insist  that  all  assets  of  the  American  Tobacco  Company 
be  sold,  its  debts  and  liabilities  paid,  and  whatever  there  is  left  be  divided 
among  the  stockholders  in  cash.  In  lieu  of  that,  we  will  demand  that  the 
different  corporations  making  up  the  Tobacco  Trust  be  really  separated 
into  independent  companies  as  they  existed  before  the  trust  was  organized, 
and  that  proper  safeguards  be  made  by  the  Circuit  Court  to  prevent  secret 
control  imder  one  interest  or  a  set  of  allied  interests,  as  they  are  at  present. 

"We  consider  that  the  proposed  plan  of  reorganization  of  the  American 
Tobacco  Company  is  not  a  real  separation  of  companies  that  now  make 
up  the  trust,  and  under  the  proposed  plan  the  control  will  still  rest  with 
the  same  interests  that  now  dominate." 

A  draft  of  the  proposed  plan  was  filed  with  the  Circuit 
Court  on  October  16,  1911,  and  a  few  days  later  formal  ob- 
jections were  made  to  it  by  the  attorneys-general  of  North 
and  South  Carolina,  Virginia,  Wisconsin  and  New  York;  the 
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National  Cigar  Leaf  Tobacco  Association  of  America,  the 
Independent  Tobacco  Salesmen's  Association  of  America, 
the  New  York  Leaf  Tobacco  Association,  the  Independent 
Retail  Tobacconists  Association,  and  others. 

At  the  public  hearings  the  objections  were  heard  and  the 
plan  was  considered  and  discussed  by  Attorney-General 
Wickersham  and  counsel  for  the  Tobacco  Trust.  On  No- 
vember 8,  1911,  the  plan  was  approved  of  in  opinions  by 
Judges  Lacombe,  Coxe  and  Noyes. 

Judge  Lacombe's  opinion  follows : 

In  compliance  with  the  directions  of  the  Supreme  Court  we  have  heard 
the  parties  upon  a  plan  proposed  by  the  American  Tobacco  Company  for 
'Miasolving  the  combination  and  for  recreating  out  of  the  elements  now 
composing  it  a  new  condition  which  shall  honestly  be  in  harmony  with  and 
not  repugnant  to  the  law."  The  proposed  plan  was  filed  two  weeks  before 
this  hearing,  at  which  not  only  the  parties,  but  any  persons  interested 
who  might  wish  to  express  their  views  as  friends  of  the  court,  were  given 
opportimity  so  to  do. 

While  the  plan  is  correctly  described  as  the  proposed  plan  of  the  Anoer- 
ican  Tobacco  Company  since  that  corporation  and  the  other  defendants 
offer  to  carry  it  out,  it  should  be  remembered  that  in  its  present  form  the 
plan  is  the  fruit  of  much  discussion.  For  upwards  of  two  months  suo- 
cessive  conferences,  in  the  presence  of  two  or  more  members  of  the  coort^ 
were  had  between  the  attorney-general  and  the  counsel  and  representa- 
tives of  the  Tobacco  Company.  Objections  of  the  attorney-general  were 
followed  by  modifications  of  the  plan,  some  of  its  most  drastic  provisioos 
being  inserted  in  order  to  meet  or  avoid  his  criticisms.  When  a  point  was 
reached  where  such  adjustment  of  differences  ceased  to  be  practicable,  a 
time  was  fixed  for  a  hearing  before  the  whole  court  upon  the  matters  re- 
maining in  dispute.  It  was  in  the  course  of  these  conferences  that  a  veiy 
material  reduction  of  the  holdings  of  the  American  Tobacco  Company 
wajs  brought  about.  According  to  the  plan  as  originally  proposed,  it  was 
to  retain  in  its  treasury,  in  addition  to  its  working  capital,  sufficient  to 
pay  the  outstanding  bonds  when  they  matiu^,  about  $104,000,000.  To 
this  the  attorney-general  at  once  objected,  insisting  that  the  poasefisioD 
of  this  enormous  amoimt  of  money  over  and  above  its  capital  invested 
in  the  tobacco  business  was  fraught  with  possibilities  of  evil  use;  that  it 
would  be  a  standing  menace  to  all  competitors  and  could  not  be  tolovted. 
While  not  fully  conceding  the  justice  of  this  criticism,  counsel  for  defend- 
ants promptly  stated  that  they  would  undertake  to  eliminate  it.  After 
discussion  of  two  different  methods  of  so  doing,  they  themselves  at  the 
last  conference  submitted  the  present  scheme,  whereby  half  of  the  out- 
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standing  bonds  would  be  bought  up  (and  cancelled)  at  a  price  in  excess  of 
their  present  value,  thus  insuring  a  willing  surrender  of  them  by  present 
holders,  and  for  the  other  half  securities  of  the  new  companies  would  be 
offered  on  a  basis  of  exchange  which  would  insure  acceptance  of  the  offer. 
Since  the  plan  was  £ded  the  market  reports  have  given  quotations  of  such 
bonds  of  the  new  companies  "if  and  when."  While  such  reports  are 
possibly  not  competent  evidence  in  the  trial  of  a  cause,  they  seem  to  in- 
dicate that  if  the  present  plan  be  approved  a  very  brief  period  will  suffice 
for  the  disappearance  of  substantially  all  the  old  bonds  and  the  elimina- 
tion from  the  treasury  of  the  American  Company  of  the  money  or  securities 
required  to  make  them  good  at  maturity.  Thus  the  menace  of  holding 
an  enormous  amoimt  of  money,  additional  to  what  is  legitimately  used  in 
the  business  of  the  American  Company,  will  disappear.  Upon  the  hearing 
committees,  representing  a  majority  of  the  holders  of  both  issues  of  bonds, 
appeared  and  requested  the  court  to  approve  the  plan.  Out  of  the  entire 
two  issues,  amounting  to  over  $100,000,000,  one  holder  only  of  ten  4  per 
cent  bonds  appeared  to  object  on  the  ground  that  the  terms  offered  for 
sale  and  exchange  were  not  satisfactory  to  him.  Inasmuch  as  he  is  imder 
no  obligation  to  accept  the  offer  if  it  does  not  please  him,  and  the  security 
for  his  bonds,  if  the  plan  be  carried  out,  will  be  ample,  no  modification  of 
the  plan  is  necessary  to  protect  him  or  others  similarly  situated.  A  com- 
mittee representing  a  majority  of  the  preferred  stockholders  also  asked 
that  the  proposed  plan  be  approved. 

The  plan  contains  very  many  provisions,  necessarily  so  because  of  the 
intricate  nature  of  the  combination  of  corporations  about  to  be  disrupted. 
It  would  unreasonably  extend  this  opinion  to  undertake  to  epitomize 
these  provisions.  An  admirably  clear  summary  of  them  has  been  filed  by 
the  proponents,  and  may  be  considered  as  in  the  nature  of  a  recital  to  this 
opinion.  Besides  distributing  among  its  conmion  stockholders  a  large 
amount  of  the  stock  it  now  holds  in  other  companies,  the  American  To- 
bacco Company  will  be  split  into  three  companies  which,  with  a  fourth 
set  free  of  control  by  the  American  Company  through  such  distribution  of 
stock,  will  divide  between  themselves  the  property  now  owned  and  the 
business  now  done  by  the  American  Company.  Each  of  these  four  com- 
panies will  thus  have  a  business  which  in  every  branch  of  it  will  fall  mate- 
rially below  a  percentage  sufficient  to  control.  There  are  similar  disrup- 
tions among  the  accessory  companies,  for  the  details  of  which  the  plan  or 
the  summary  may  be  consulted. 

Some  of  those  who  have  been  heard  in  opposition  insist  that  no  plan  la 
practicable,  that  in  conformity  with  the  statute  as  construed  by  the  Su- 
preme Court  the  only  thing  for  this  court  to  do  is  to  seize  the  property 
through  receivership  and  proceed  to  sell  it.  This  proposition  need  not  be 
discussed;  evidently  the  Supreme  Court  believed  some  plan  was  prac- 
ticable or  it  would  not  have  directed  this  court  to  inquire  into  the  matter. 

Upon  the  hearing  other  plans  for  dissolving  and  recreating  were  sub- 
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mitted,  plans  not  merely  suggesting  modifications  of  the  one  proposed,  but 
differing  widely  from  it  in  form  and  scope.  One  of  them  calls  for  a  division 
into  upwards  of  sixty  different  companies,  others  for  a  distribution  of 
properties  by  specific  allotments,  as  in  the  case  of  a  partition  of  real  estate. 
No  time  need  be  given  to  a  consideration  of  any  of  these,  since  there  is  ix> 
suggestion  that  the  defendants  will  adopt  them.  On  the  contrary,  counsel 
for  the  defendants  expressly  stated  on  the  argument  that  they  would  not 
undertake  to  cany  them  out.  Presumably  they  think  they  might  better 
take  their  chances  at  receiver's  sale.  This  court  has  neither  authority  nor 
power  to  carry  out  and  enforce  any  plan  of  readjustment  without  the  co- 
operation of  the  owners  of  the  property,  the  holders  of  these  stocks  and 
bonds.  It  would  be  a  sheer  waste  of  time,  therefore,  to  consider  any  plan 
radically  different  from  the  one  now  before  us.  If  we  find  this  plan  would 
not  create  the  conditions  defined  in  the  opinion  of  the  Supreme  Court,  or  if 
such  modifications  as  we  may  require  as  a  concMtion  of  giving  our  approval 
are  not  accepted  by  defendants,  we  must  obey  the  mandate  of  that  courts 
must  seize  the  property  and  sell  it  at  public  auction  in  appropriate  and 
convenient  lots,  applying  the  proceeds  of  the  sale  to  the  pa3rment  of  the 
debts  (including  the  mortgages)  or  of  such  dividend  thereon  as  the  pro- 
ceeds may  allow,  turning  over  the  sxirplus,  if  any,  to  the  owners  of  the 
equity. 

The  main  objection  to  the  proposed  plan,  an  objection  found  in  every 
document  filed  by  those  who  were  given  permission  to  be  heard  and  which 
seemed  to  be  principally  relied  on  by  those  who  spoke,  is  what  is  referred 
to  as  "conmion  stockholding."  For  instance,  under  the  plan  two  new 
companies,  "Lorillard"  and  "Liggett  <fe  Myers,"  will  be  formed  out  of 
the  American,  which  will  itself,  thus  reduced  in  size,  continue  in  existence. 
The  same  individuals,  the  present  1800  or  more  common  stockholders  of 
the  American,  will  hold  the  entire  common  stock  of  each  of  the  other  two 
companies.  A  similar  condition  will  exist  with  some,  at  least,  of  the  other 
companies.  It  is  contended  that,  although  under  such  circumstances 
there  may  be  potential  competition,  no  real  competition  can  exist-.  With 
this  argument  or  the  reply  to  it,  it  seems  to  me  this  court  is  not  concerned. 
In  two  recent  cases  (the  Northern  Securities  and  the  Standard  Oil)  the 
Supreme  Court  found  a  combination  of  corporations  to  have  offended 
against  the  Anti-Trust  Act.  As  a  result  of  such  finding  there  was  a  dis- 
integration of  the  combination,  in  each  the  disintegration  left  the  stock 
of  the  separate  entities  into  which  the  group  was  split  in  the  hand  of  the 
same  body  of  individual  stockholders.  Since  there  was  no  disappro^id  of 
this  method  of  disintegration  indicated  in  either  opinion,  it  would  seem 
that  the  question  whether  or  not  conmion  stockholding  is  "repugnant  to 
the  law,"  that  is,  repugnant  to  the  Anti-Trust  Act,  has  been  settled  for  this 
court  by  controlling  authority. 

It  is  true  that  the  Supreme  Court  did  not  enter  into  any  discussion  of  this 
question  of  "common  ownership,"  but  its  existence  in  both  cases  was  so 
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plainly  manifest  that  it  is  difficult  to  understand  how  the  court  could  have 
approved  of  the  new  arrangement,  unless  it  was  satisfied  that  such  ar- 
rangement did  not  contain  the  same  vice  as  the  old  one,  which  they  held 
must  be  terminated.  If  this  be  so,  discussion  here  of  the  question  whether 
or  not  common  ownership  is  within  the  prohibition  of  the  statute  would 
seem  to  be  academic  This  also  seems  to  be  the  view  of  the  government, 
which  does  not  discuss  common  stockholding. 

The  next  objection  presented  by  those  not  parties  who  have  been  heard  is 
directed  to  the  size  of  the  companies.  As  an  illustration,  it  appears  from 
the  statistics  submitted  that  of  the  total  smoking  tobacco  business  of  the 
country  four  companies  will  have  the  following  percentages:  American, 
33.08;  Liggett  &  Myers,  20.05;  Lonllard,  22.82;  Reynolds,  2.66.  It  is  in- 
sisted that  these  large  companies  should  be  still  further  disintegrated.  The 
plan  is  further  criticised  because  each  of  these  companies  b  described  as 
''completely  equipped  for  the  conduct  of  a  large  tobacco  business,"  whereas 
existing  independent  concerns  are  none  of  them  so  equipped,  and  it  is 
argued  that  there  can  be  no  effective  competition  tmtil  the  several  con- 
cerns which  are  to  ca,rry  forward  the  business  of  the  trust  are  put  int-o  the 
same  condition  as  to  size  and  equipment  -as  now  prevails  among  existing 
independent  concerns.  It  is  further  contended  that  no  company  engaged 
in  the  plug  tobacco  business  should  be  allowed  to  take  over  any  cigarette 
or  cigar  business;  that  a  company  taking  a  cigarette  business  should  not 
take  over  any  smoking  tobacco,  plug  or  cigar  business,  and  so  on.  That 
there  should  be  a  rearrangement  of  factories  ai\d  brands,  an  intricate  sub- 
ject, which  is  fully  discussed  in  a  report  from  the  bureau  of  corporations, 
filed  at  the  hearing.  Manifestly  the  minuter  the  fragments  into  which 
the  old  combination  is  split,  and  the  more  they  are  prohibited  from  con- 
ducting business  as  other  companies  are  free  to  conduct  it,  the  less  will 
be  their  ability  to  compete  with  such  other  companies.  This  whole  line 
of  argument  deals  with  the  economics  of  the  tobacco  business.  No  doubt 
the  novel  problem  presented  to  this  court  is  connected  with  questions  of 
economics  as  well  as  with  questions  of  law.  But  this  is  a  court  of  law,  not 
a  commerce  commission,  and  the  legal  side  of  the  proposition  would  seem 
to  be  the  controlling  one.  The  true  way  to  state  the  problem,  as  I  under- 
stand it,  is  this:  Assume  that  a  group  of  corporations  engaged  in  some 
business  which  comes  within  the  domain  of  interstate  commerce  is  charged 
before  the  Supreme  Court  with  violation  of  the  Anti-Trust  Act.  Assume 
that  they  are  organized  as  the  companies  provided  for  in  this  plan  will  be; 
that  they  are  similarly  capitalized;  that  the  business  they  do  is  similar  in 
amount  and  similarly  distributed;  that  their  stock  is  similarly  held,  with 
the  natural  temptation  to  co-operate  which  such  common  stockholding 
may  be  calculated  to  induce,  but  are  also  curbed  and  restrained  from  yield- 
ing to  such  temptation  as  these  companies  will  be  by  the  injunction  which 
will  accompany  our  approval  of  this  plan,  a  permanent  injimction  binding 
all  defendants  in  this  suit  and  their  privies,  and  all  new  companies  created 
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Within  a  couple  of  months  after  this  announcement  the 
United  States  Circuit  Court  of  Appeals,  Second  Circuit, 
following  the  rule  formulated  by  the  higher  tribunal,  in 
the  Sherman  lawsuit  brought  by  Hugo  Alberto  Thomsen 
against  the  Union  Castle  Mail  Steamship  Company,  and 
others,  in  the  ''light  of  Reason"  upset  its  own  findings 
previously  made  in  that  particular  litigation;  reversed  a 
jury's  verdict  awarding  the  plaintiff  treble  damages  aggregat- 
ing S25,310;  and  ordered  a  new  trial  of  the  case. 

Thomsen,  a  shipper,  in  June,  1903,  instituted  a  suit  in 
the  United  States  Circuit  Court  for  the  Southern  District 
of  New  York,  against  the  Union  Castle  and  other  South 
African  steamship  lines  for  treble  damages  to  the  amount 
of  $45,000.  He  alleged  that  the  defendants  had  entered 
into  a  combination  in  restraint  of  foreign  trade  and  com- 
merce in  violation  of  the  Sherman  law.  In  the  complaint 
Thomsen  asserted  that  the  defendants  were  operating  a 
scheme  under  which  they  imited  fixed  rates  and  shut  off 
outside  competition  by  requiring  shippers  to  pay  a  per- 
centage in  addition  to  the  regular  freight  rate,  which  was 
to  be  returned  to  them  fifteen  months  later  if  during  the 
intervening  time  the  shippers  and  their  consignees  refrained 
from  patronizing  steamers  not  controlled  by  the  com- 
bination. 

When  the  matter  came  to  trial  before  Judge  Charles  M. 
Hough,  sitting  in  the  United  States  Circuit  Court  in  January, 
1907,  he  dismissed  the  complaint,  saying: 

By  the  common  law  it  is  my  opinion  the  restraint  of  trade  or  commerce, 
if  partial  and  reasonable,  is  lawful:  and  that  doctrine,  as  applied  to  the 
peculiarities  and  requirements  of  the  steamship  trade,  I  have  always 
thought  was  fully,  ably  and  correctly  stated  in  the  case  of  the  Mogul 
Steamship  Company.  Viewing  it  as  a  matter  of  common  law  it  is  my 
opinion  that  the  trade  regulations  shown  in  this  case  are  reasonable  in 
theory  or  principle,  though  perhaps  imwisely  interpreted  in  practice;  but 
I  do  not  think  that  the  general  question  as  to  whether  reasonable  regula- 
tions of  foreign  or  interstate  commerce  are  obnoxious  to  the  Sherman  act 
requires  consideration  in  this  litigation. 

Thomsen  appealed  from  this  ruling  and  the  Circuit  Courts 


Trust  Prosecutions,  Decisions  and  Decrees       429 

of  Appeals,  in  a  decision  rendered  in  August,  1908,  reversed 
Judge  Hough's  finding  and  ordered  a  new  trial. 

Judge  Noyes  in  the  opinion — ^in  which  Judges  Lacombe 
and  Coxe  conciured — said: 

The  (steamship)  combination  being  in  restraint  of  competition  in  foreign 
commerce  was  in  contravention  of  the  Federal  anti-trust  statute.  .  .  • 
Whether  the  restraint  of  trade  imposed  by  the  combination  was  reasonable 
or  unreasonable  is,  under  repeated  decisions  of  the  Supreme  Court,  imma- 
terial. 

The  second  trial  held  before  Judge  Hazel  and  a  jury  in 
April,  1909,  resulted  in  a  verdict  for  S25,310  damages  in 
favor  of  Thomsen. 

By  means  of  a  writ  of  review  the  case  was  again  brought 
before  the  appellate  court.  When  the  decision  in  the  Stand- 
ard Oil  case  was  announced  in  May,  1911,  counsel  for  the 
defendants,  although  the  arguments  on  the  writ  had  been 
heard  applied  for  a  re-hearing  and  the  request  was  granted. 
During  the  re-argument  it  was  claimed  that  in  the  opinion 
of  Chief  Justice  White  as  stated  in  the  Standard  Oil  decision, 
the  Sherman  act  did  not  declare  illegal  any  combination 
* 'reasonably"  restricting  competitive  conditions  or  "reason- 
ably forwarding  personal  interest  and  developing  trade." 
It  was  further  claimed  at  the  re-hearing  that  the  decision 
in  the  Standard  Oil  case  upset  the  decision  of  Judge  Noyes 
rendered  in  the  Circuit  Comii  of  Appeals,  wherein  he  stated 
that  "repeated  rulings  of  the  Supreme  Com^t  held  that  it 
was  immaterial  whether  the  restraint  was  reasonable  or  un- 
reasonable." 

In  behalf  of  the  defendants  it  was  further  urged  that 
Judge  Hough  did  not  commit  error  when  at  the  first  trial 
he  dismissed  the  complaint  of  Thomsen  holding  that  the 
restraint  alleged  was  '^reasonable"  and  not  in  violation 
of  the  Federal  statute. 

Having  applied  the  "Rule  of  Reason"  to  the  questions 
involved  in  the  controversy  Judge  Noyes,  writing  the 
majority  opinion  which  was  concurred  in  by  Senior  Judge 
E.  Henry  Lacombe,  and  filed  in  the  Circuit  Court  of  Appeals, 
July  26,  1911,  said: 
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tiiKler  the  plan  and  theb  privies.  Woukl  the  Siii»emeCoiirt  bold  that  tfae 
condition  thoa  pieaented  was  "repugnant  to  the  law" — that  is  reposDant 
to  the  Anti-Trust  Statute?  A  long  and  careful  study  of  the  last  two  de- 
fiveranoes  of  that  court  Qn  the  Standard  Oil  case  and  in  tiiis  case)  has  eon- 
vinoed  me  that  its  answer  to  that  question  would  be  in  the  negative.  I 
may  be  wrong  in  interpretation  of  its  deliverances — if  so,  it  will  not  be  for 
the  first  time— but  since  such  is  my  conviction  there  would  seem  to  be  no 
neeessiiy  fcnr  discussiiig,  on  its  eooncunic  side,  a  question  already  a^itled 
by  controlling  authority. 

Leaving  for  the  moment  the  objections  and  suggestions  <^  pefaons  not 
parties,  those  of  the  attorney-general  may  be  next  comad&ed.  He  does 
not  attack  the  general  features  of  the  proposed  plan  with  its  division  of 
the  business  controlled  by  the  old  company  among  fourteen  companies, 
nor  does  he  contend  that  "common  stockholding"  is  in  and  by  itself  an 
infraction  of  the  anti-trust  statute.  His  suggested  modifications  are  di- 
rected mainly  towards  providing  such  saf guards  for  the  future  that  the 
fourteen  companies  may  not  so  conduct  their  operations  as  to  violate  the 
provisions  of  the  statute.  He  requests  that  the  following  conditaons  to  any 
approval  of  the  plan  submitted  be  imposed;  presumably  the  more  con- 
venient way  to  impose  most  of  such  restrictions  would  be  by  injunctive 
provisions  incorporated  in  the  final  decree: 

1.  That  during  a  period  of  not  less  than  five  years  no  one  of  the  coiponir 
tions  among  which  the  properties  and  businesses  now  in  the  combination 
are  to  be  distributed  shall  have  any  officer  or  director  who  is  also  an  oflBcer 
or  director  in  any  other  of  such  corporations.  This  suggestion  is  approved. 

2.  That  the  plan  be  so  modified  that  the  principal  company  shall  di^nee 
of,  and  when  the  disintegration  is  complete,  shall  not  retain  any  of  the 
stocks  of  any  of  the  accessory  companies,  and  each  of  the  accessory  oom- 
panies  shall  dispose  of  all  of  the  stocks  held  by  it  of  the  principal  and  of 
each  of  the  other  accessory  companies  held  by  it. 

The  general  proposition  here  advanced  is  sound  and  is  approved,  but 
the  last  clause  seems  to  be  already  provided  for,  and  there  is  probably  an 
exception  or  two  necessary  to  be  made  in  the  first  clause  by  reason  of  the 
rights  of  outstanding  stockholders  not  connected  with  the  American  To- 
bacco Company.  Counsel  can  probably  agree  as  to  phraseology  which 
will  conform  more  especially  to  the  facts. 

3.  That  no  one  of  the  corporations  among  which  the  property  and 
businesses  now  in  the  combination  are  to  be  distributed  shall,  during  the 
same  period,  retain  or  employ  the  same  agency  for  the  purchase  of  tobacco 
leaf  or  other  raw  material,  or  for  the  sale  of  tobacco  or  other  products,  as 
that  of  any  other  of  such  corporations. 

There  should  be  a  change  of  phraseology  in  this  and  some  of  the  other 
requests.  It  is  not  entirely  clear  whether  the  prohibition  is  directed  to  aD 
the  fourteen  companies  or  only  to  a  part  of  them;  it  should  apply  to  alL 
After  the  words  ''agency  for  the  purchase"  there  should  be  added  the 
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words  ''in  the  United  States."  This  request  with  such  modifications  is 
approved,  and  counsel  may  agree  on  a  phraseology  which  will  cover  any 
possible  exceptions  arising  from  the  allotments  in  the  plan. 

4.  That  no  one  of  the  corporations  among  which  the  property  and  busi- 
nesses now  in  the  combination  are  to  be  distributed  shall  retain  or  employ 
the  same  clerical  or  other  organization,  or  occupy  the  same  office  or  offices 
as  any  other  of  the  said  corporations. 

This  is  approved,  with  modifications  similar  to  those  indicated  as  to  the 
request  next  above. 

5.  That  no  one  of  the  corporations  among  which  the  properties  and  busi- 
nesses now  in  the  combination  are  to  be  distributed  shall  retain  and  hold 
capital  stock  in  any  other  corporation,  any  part  of  whose  stock  is  also  re- 
tained and  held  by  any  of  the  other  of  the  corporations  among  which  such 
properties  and  businesses  are  to  be  distributed,  or  shall  purchase  or  ac- 
quire any  stock  in  any  other  of  such  corporations. 

This  is  approved,  but  should  contain  an  exception,  upon  which  it  is 
understood  counsel  are  in  accord,  in  the  single  case  of  the  Porto  Hican 
Leaf  Tobacco  Company.  Counsel  may  agree  upon  the  phraseology  to 
be  inserted  in  the  decree. 

6.  That  no  one  of  the  corporations  among  which  the  properties  and 
businesses  now  in  the  combination  are  to  be  distributed  shall,  during  a 
period  of  five  years,  directly  or  indirectly,  acquire  any  stock  in  any  one 
of  the  others  of  said  corporations,  or  purchase  or  acquire  the  property  or 
business,  or  both,  of  any  other  of  said  corporations. 

With  a  change  of  phraseology  which  will  make  this  applicable  to  all  the 
fourteen  companies  this  request  is  approved.  A  similar  request  is  foimd 
among  those  submitted  by  other  objectors,  with  an  additional  clause  for- 
bidding any  one  of  these  fourteen  companies  "from  making  loans  or  other- 
wise extending  credit"  to  any  of  the  others.  This  suggestion  is  a  proper 
one  and  may  be  embodied  in  the  Attorney-General's  request. 

7.  To  the  end  that  the  twenty-nine  individual  defendants  in  this  suit 
shall  not  increase  their  control  over  any  of  the  corporations  among  which 
the  properties  and  businesses  now  in  the  combination  are  to  be  distributed, 
pursuant  to  the  plan,  that  such  defendants  be  severally  enjoined  from,  at 
any  time  within  five  years  from  the  date  of  the  decree,  acquiring,  directly 
or  indirectly,  the  legal  or  equitable  ownership  of  any  amount  of  stock  in 
any  one  of  said  corporations  in  addition  to  the  amounts  which  they  will 
respectively  hold  if  and  when  the  plan  shall  have  been  carried  out  as  pro- 
posed. 

This  is  approved^  but  the  phraseology  should  be  modified  as  already 
indicated. 

Upon  the  argument  the  attorney-general  stated  that  he  would  be  willing 
to  substitute ' '  three  years  "  for ' '  five  years."  Such  change  seems  desirable 
as  it  would  probably  result  in  more  rapid  distribution  of  present  holdings. 
There  should  also  be  a  proviso  excepting  from  the  operation  of  this  prohibit 
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tion  any  and  all  sales  and  purchases  by  these  twenty-nine  individuals  inler^ 
sese,  the  phraseology  of  which  counsel  may  agree  upon. 

It  may  not  be  a  wise  public  policy  to  make  it  easy  for  foreigners  to  take 
over  the  control  of  the  British-American  Company,  with  its  large  and 
growing  business  in  foreign  countries,  notably  in  South  Africa  and  Uie  Far 
East,  now  in  American  hands.  That  is  what  would  probably  happen  if 
the  twenty-nine  defendants  be  prohibited  from  increasing  their  holdings 
of  that  stock.  We  do  not  undertake  to  determine  this  question  of  public 
policy,  which  is  one  for  the  consideration  of  the  executive  branch  of  tbe 
government.  It  is  sufficient  to  say  that  a  further  exception  of  the  shars 
of  that  company  from  the  operation  of  this  paragraph  would  not,  in  our 
opinion,  make  the  plan  repugnant  to  the  law. 

8.  That  the  preferred  stock  of  the  American  Cigar  Company,  aggregat- 
ing in  book  value  $2,530,216.69,  held  by  the  American  Snuff  Company, 
and  the  stock  and  bonds  of  American  Tobacco  Company,  held  by  the 
American  Snuff  Company,  referred  to  on  page  11  of  the  plan  (foot  note  A) 
be  sold  or  otherwise  be  disposed  of  within  one  year,  instead  of  three  years, 
as  proposed  in  the  plan,  with  leave  to  defendants  to  apply  to  the  court 
to  extend  such  period  for  not  more  than  two  years. 

There  seems  to  be  no  good  reason  for  modifying  the  plan  in  this  par- 
ticular. 

9.  That  in  the  distribution  of  the  properties  and  businesses  now  held  in 
the  combination  pursuant  to  the  plan  of  disintegration,  no  oorporatiQii 
shall  be  allowed  to  acquire  property,  tangible  or  intangible,  which  would 
invest  it  with  as  much  as  40  per  cent  in  volume  or  in  value  of  any  particular 
line  of  the  tobacco  business. 

This  is  substantially  what  the  plan  now  provides.  The  few  instances 
in  which  the  40  per  cent  limitation  is  exceeded  result  from  inherent  dif- 
ficulties of  distribution,  which  it  seems  impracticable  to  eliminate.  These 
instances  are  so  few,  and  the  excuse  in  each  instance  so  small,  as  to  be 
fairly  negligible.    The  request  is  denied. 

10.  That  the  stocks  of  the  Liggett  <&  Myers  Tobacco  Company  and  P. 
Lorillard  Company,  provided  to  be  in  accordance  with  the  plan,  be  de- 
posited with  the  Guaranty  Trust  Company  of  New  York  as  the  agent  or 
depository  of  this  court  in  this  cause  for  the  purposes  specified  in  the  plan, 
and  that  at  the  end  of  the  period  designated  the  court  make  an  order  for 
their  further  disposition.  That  in  the  meantime  no  voting  right  with  re- 
spect to  such  stock  shall  be  exercised,  except  as  the  court  may  from  time 
to  time  order. 

All  of  this  is  already  sufficiently  provided  for  in  the  plan. 

11.  That  all  the  covenants  in  any  way  restricting  the  right  of  any  com- 
pany or  individual  in  the  combination  to  buy,  manufacture  or  sell  tobacco 
or  its  products  should  be  rescinded  by  the  affirmative  action  of  the  respec- 
tive parties  thereto,  who  are  parties  to  this  suit. 

This  is  approved,  except  that  there  should  be  a  proviso  excepting 
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certain  foreign  business,  the  phraseology  of  which  counsel  may  agree 
upon. 

12.  That  the  action  proposed  in  subdivision  C  of  the  plan  on  page  6 
terminating  certain  covenants  be  amplified  so  as  to  include  like  action 
with  respect  to  all  covenants  not  only  concerning  the  tobacco  business, 
but  any  other  business  which  is  in  any  way  embraced  in  the  combination. 

This  is  approved;  we  understand  the  proposed  plan  as  so  providing  in 
spirit,  if  not  in  letter. 

13.  That  all  contracts  or  covenants  between  the  American  Tobacco 
Company  or  any  other  companies  in  the  combination  and  the  British* 
American  Tobacco  Company  giving  to  the  latter  company  the  exclusive 
right  to  manufacture  or  sell  brands  belongmg  to  any  of  the  companies  in 
the  combination  be  rescinded  or  otherwise  terminated. 

The  brands  thus  sold  passed  to  the  purchaser  for  a  valuable  considera- 
tion under  an  executed  contract.   The  request  is  denied. 

The  fourteenth  request  deals  with  the  United  Cigar  Company,  a  sub- 
ject which  will  be  treated  separately  infra. 

The  attorney-general  further  asks  for  a  comprehensive  injunction  to  be 
incorporated  in  the  final  decree  providing: 

''  That  the  defendants  named  in  the  petition,  their  respective  officers, 
directors,  agents,  servants  and  employees,  be  forever  enjoined  and  pro- 
hibited from  continuing  or  carrying  into  further  effect  the  combination  ad- 
judged illegal  by  the  Supreme  Court,  and  from  entering  into  or  forming 
any  like  combination  or  conspiracy  the  effect  of  which  is  or  will  be  to  re- 
strain commerce  in  tobacco  or  its  products,  or  in  articles  used  in  connec- 
tion with  the  manufacture  and  trade  in  tobacco  and  its  products,  among 
the  States  or  in  the  Territories  or  with  foreign  nations,  or  to  prolong  the 
unlawful  monopoly  of  such  commerce  obtained  and  possessed  by  the  de- 
fendants as  adjudged  herein  in  violation  of  the  Act  of  Congress  approved 
July  2,  1890,  either: 

"  1.  By  causing  the  conveyance  of  the  physical  property  and  business 
of  any  of  the  corporations  among  which  the  properties  and  businesses  now 
in  the  combinations  are  to  be  distributed  to  any  other  of  said  corporations: 
by  placing  the  stocks  of  any  one  or  more  of  said  corporations  in  the  hands 
of  voting  trustees  or  controlling  the  voting  power  of  such  stocks  by  any 
similar  device;  or, 

''  2.  By  making  any  express  or  implied  agreement  or  arrangements  to- 
gether or  one  with  another  like  those  adjudged  illegal  by  the  Supreme 
Court  in  this  cause  relative  to  the  control  or  management  of  any  of  said 
corporations,  or  the  price  or  terms  of  purchase  or  of  sale  of  tobacco  or  any 
of  its  products,  or  the  supplies  or  other  product  dealt  with  in  connection 
with  the  tobacco  business,  or  relative  to  the  purchase,  sale,  transportation 
or  manufacture  of  tobacco,  or  its  product  or  supplies  or  other  product 
dealt  with  as  aforesaid,  by  any  of  the  parties  hereto,  which  will  have  a  like 
effect  in  restraiut  of  commerce  among  the  States,  in  the  Territories  and 
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taken  as  one  intended,  and  which  would  have  the  effect  directly,  to  restrain 
and  monopolize  trade  among  the  several  States  and  with  foreign  States; 
and  that  the  plamtiff  cannot  have  a  judgment  for  the  amount  of  the  ac- 
count sued  on,  because  such  a  judgment  would  in  effect  be  in  aid  of  the 
execution  of  agreements  constituting  that  illegal  combination.  We  conse- 
quently hold  that  the  Circuit  Court  of  Appeals  properly  sustained  the 
third  defence  in  the  case,  and  rightly  dismissed  the  suit. 

Justice  Holmes  filed  a  dissenting  opinion  which  was  con- 
cxured  in  by  Justices  White,  Brewer  and  Peckham. 

In  the  dissenting  opinion  it  was  held,  in  effect,  that  '^a 
lawful  purchase  is  not  made  unlawful  merely  by  being  the 
fulfilment  of  an  unlawful  contract." 

To  correct  any  misunderstanding  there  might  be  as  to 
the  scope  of  the  decision,  it  was  supplemented  by  an  author- 
ized explanation  to  this  effect: 

The  Supreme  Court  held  that  where  the  contract  to  purchase  the  goods 
was  a  part  of  the  Ulegal  combination  m  restraint  of  trade  and  was  itself 
one  of  the  agreements  m  restraint  of  trade,  and  where  the  person  or  com- 
pany which  bought  the  goods  was  a  party  by  such  piu'chajse  to  the  Ulegal 
combination,  the  court  would  not  give  its  aid  to  carry  out  the  forbidden 
contract.  If,  therefore,  the  buyer  defended  the  suit  on  the  ground  that 
the  contract  of  purchase  was  a  part  of  the  agreement  in  restraint  of  trade, 
and  the  seller  admitted  the  fact,  there  could  be  no  recovery  on  the  ac- 
count. 

During  the  progress  of  the  long  litigation,  Louis  Yoight 
&  Sons'  Company  went  into  the  hands  of  receivers  in  July, 
1908,  and  at  the  time  of  the  decision  the  claim  with  interest 
added  amounted  to  $81,000. 
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tobacco  products  can  be  introduced  or  old  brands  extended  into  new  ter- 
ritory. All  other  companies  are  free  to  employ  these  methods,  which  are 
obnoxious  to  no  statute,  and  there  is  no  reason  why  the  fourteen  com- 
panies should  be  forbidden  to  do  so.    This  request  is  denied. 

B.  From  espionage  on  the  business  of  any  competitor,  from  bribery  of 
employees  of  such  competitor  and  from  obtaining  information  from  any 
United  States  revenue  official. 

Why  any  one  individual  or  corporation  engaged  in  this  business  may  not 
acquire  such  information  as  he  or  it  can  legitimately  obtain  from  private 
or  public  sources  as  to  the  business  of  a  competitor  we  fail  to  see.  When 
illegitimate  methods  are  proved  they  may  be  dealt  with.  This  request 
is  denied* 

C.  That  every  independent  or  other  person  interested  should,  in  the 
event  of  any  alleged  violation  of  the  injunction,  have  liberty  to  apply  to 
the  court  for  protection  and  for  such  action  as  may  appear  to  be  appro- 
priate. 

The  result  of  such  a  provision  would  be  to  overwhelm  the  court  with  a 
multitude  of  applications,  mainly  frivolous.  Anyone  who  feels  aggrieved 
should  take  his  complaint  to  the  attorney-general,  who  will  winnow  the 
wheat  from  the  chaff.  If  he  finds  substance  in  any  allegation  he  can  bring 
it  before  the  court.    This  request  is  denied. 

D.  It  is  requested  that  the  majority  stock  of  the  lipfort  Scales  Com- 
pany, now  owned  by  the  R.  J.  Reynolds  Tobacco  Company,  be  sold,  "with 
an  injunction  against  any  present  stockholder  in  the  Reynolds  Company, 
in  the  American  Company,  or  in  any  of  the  allied  companies,  from  purchas- 
ing at  such  sale."  A  similar  request  for  a  sale,  under  like  restrictions,  is 
made  as  to  the  stock  of  five  other  companies  now  owned  by  the  American 
Tobacco  Company. 

This  request  is  denied  for  reasons  set  forth  infra  in  discussing  the  dis- 
position of  the  stock  of  the  United  Cigar  Stores  Comx)any. 

E.  The  Attorney-General  of  the  State  of  New  York  suggests  that  the 
proposed  plan  may  violate  the  Anti-Monopoly  laws  of  this  State.  He  does 
not  indicate  in  what  respect  it  will  do  so. 

We  think  it  unnecessary  to  make  any  investigation  on  the  line  suggested. 
Our  approval  of  this  plan  will  not  secure  to  these  fourteen  companies, 
immunity  for  violation  of  the  laws  of  this  or  of  any  other  State. 

Referring  next  to  the  defendant,  the  Imperial  Tobacco  Company,  the 
attorney-general  asks  that  the  plan  shaU  include  provisions  terminating 
all  executory  contracts  or  agreements  between  the  Imperial  Tobacco  Com- 
pany, on  the  one  hand,  and  the  American  Tobacco  Company  and  the 
British-American  Tobacco  Company  and  each  and  every  of  the  corpora- 
tions parties  defendant  hereto  on  the  other;  and  also  a  provision  enjoining 
the  said  American  Tobacco  Company  from  uniting  with  the  British- 
American  Tobacco  Company  in  the  employment  of  a  common  agent  for 
the  purchase  of  leaf  tobacco  in  the  United  States,  and  from  uniting  with 
25 
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any  of  the  corporations  among  which  the  properties  and  business  now  in 
the  combination  are  to  be  distributed,  in  the  employment  of  a  oonmion 
agent  for  the  purchase  of  leaf  tobacco  or  any  of  the  products  of  tobacco. 

These  provisions,  of  course,  should  be  restricted  to  such  as  affect  trade 
or  commerce  between  the  States,  or  between  the  United  States  and  foreign 
countries.  We  understand  that  the  proposed  plan  in  substance  so  provides; 
but  if  there  be  any  doubt  as  to  its  doing  so,  counsel  may  agree  on  the  form 
of  amendments  which  will  insert  these  provisions. 

The  disposition  of  the  United  Cigar  Stores  Company  has  been  discussed 
by  most  of  the  objectors.  Those  who  represent  the  independents  insist 
that  it  shall  be  split  up  into  separate  concerns,  ^'preferably  ten." 

It  is  not  one  of  the  so-called  accessory  companies,  and  the  Supreme 
Court  has  not  directed  that  it  be  disintegrated.  Upon  the  trial  much 
testimony  was  taken  as  to  this  company,  and  the  question  whether  or  not 
it  was  a  combination  obnoxious  to  the  provisions  of  the  Anti-Trust  Act 
was  carefully  examined.  We  reached  the  conclusion,  unanimously,  that 
it  was  not.  A  succinct  statement  of  our  reasons  for  reaching  that  conclu- 
sion win  be  found  in  Judge  Coxe's  opinion  (164  F.  R.  700).  We  therefore 
dismissed  the  bill  as  to  that  company.  The  Supreme  Court,  however, 
held  that  we  erred  in  so  doing,  solely  because  the  American  Tobacco  Com- 
pany had  bought  and  held  two-thirds  of  its  capital  stock,  which  brought 
it  into  the  general  combination.  Under  the  proposed  plan  all  this  stock 
held  by  the  American  Tobacco  Company  is  to  be  distributed  to  its  own 
common  stockholders,  and  the  sole  groimd  upon  which  the  Supreme  Court 
reversed  this  court  is  thus  removed.  The  situation  will  then  stand  as  to  all 
other  grounds  as  it  did  before,  and  we  see  no  reason  to  change  the  opinion 
expressed  on  the  original  hearing.  No  new  evidence  is  offered  except  to 
the  fact  that  it  has  in  the  interim  largely  increased  the  number  of  its 
stores.  Such  increase,  however,  leaves  it  in  control  of  less  than  4  per  cent 
of  the  entire  business  in  which  it  is  engaged.  The  request  to  disintegrate 
it  is  denied. 

The  attorney-general  does  not  ask  that  it  be  disintegrated.  He  has, 
however,  argued  at  length  and  with  much  earnestness  that  the  continued 
growth  of  this  enterprise  affects  the  small  retail  dealer,  who  is  wiUiout 
capital  to  compete  with  it  and  applies  to  the  government  to  protect  him. 
There  may  come  a  time  when  the  growth  of  this  company  or  the  methods 
by  which  such  growth  is  stimulated  may  bring  it  within  the  prohibition  of 
the  statute.  But  that  time  has  not  yet  come  and  the  only  request  the 
attorney-general,  in  response  to  appeals  for  aid,  has  formulated  is  this: 

That  the  stock  of  the  United  Cigar  Stores  Company  be  sold  and  dis- 
tributed to  parties  other  than  the  twenty-nine  individual  defendants  or 
others  of  the  common  stockholders  of  the  American  Tobacco  Company, 
to  the  end  that  the  corporation  be  entirely  separated  from  any  connection 
with  the  corporations  to  which  the  properties  and  businesses  now  in  the 
combination  are  to  be  distributed. 
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We  have  no  power  to  grant  any  such  request.  The  Anti-Trust  Act 
carefully  enumerates  the  penalties  for  a  violation  of  its  provisions — ^fines, 
imprisonment,  injunction  against  continuing  to  transact  interstate  busi- 
ness, treble  damages  to  all  persons  injured  by  an  unlawful  combination, 
seizure  and  forfeiture  of  property  in  coiu-se  of  interstate  transportation. 
These  are  certainly  ample  to  enforce  obedience.  By  confiscation  of  prop- 
erty in  transit  and  injimction  against  continuance  in  interstate  business 
an  offender  may  be  put  out  of  active  existence  into  a  state  of  paralysis  as 
helpless  as  dissolution.  It  might  be  said  that  to  these  penalties  the  Su- 
preme Court  has  added  another,  a  qualified  confiscation  of  property  not 
in  transit  by  receivership  and  forced  sale. 

Nowhere,  however,  is  there  any  authority  for  the  proposition  that  this 
court  may  seize  the  property  of  private  persons  who'may  have  offended 
against  the  statute  and  sell  it  imder  conditions  which  would  preclude  the 
holder  of  the  title  or  the  owner  of  the  equity  from  bidding  at  the  sale  so  as 
to  compel  the  purchaser  to  pay  a  reasonable  price  for  it,  or  from  buying  it 
himself  if  no  one  else  will  pay  full  value  for  it.  That  is  confiscation;  none 
the  less  so  because  the  proceeds  of  such  a  sale,  after  paying  outstanding 
debts  and  expenses,  are  to  be  turned  over  to  the  owner.  Until  Congress 
shall  expressly  give  such  power  to  this  court,  or  until  some  obscure  lan- 
guage in  its  grant  of  power  shall  be  construed  by  the  Supreme  Court  as 
in  effect  conveying  such  power,  this  court  is  not  prepared  to  assume  that 
it  possesses  any  such  authority.    The  request  is  denied. 

The  Ludington  Cigarette  Machine  Company,  which  has  a  decree  for 
an  accoimting  against  the  Anargyros  Company,  has  applied  for  relief. 
The  stock  of  the  last  named  company  is  by  the  plan  to  be  transferred  to 
P.  Lorillard  Company.  The  Ludington  Company  asks  for  the  insertion 
of  a  provision  which  will  secure  it  against  any  resulting  difficulty  on  such 
accoimting. 

Provision  should  be  made  in  carrying  out  the  plan  for  keeping  intact  the 
books  and  records  of  the  American  Tobacco  Company,  its  present  con- 
stituents and  branches,  so  that  they  shall  be  available  and  subject  to 
examination  to  the  same  extent  as  at  present  in  suits  for  accoimting  and 
other  existing  litigation. 

The  attorney-general  further  requests  that  there  should  be  reserved  to 
the  Government  the  right  at  any  time  within  five  years  from  date  of  entry 
to  apply  to  the  court  for  other  and  further  relief  upon  a  showing  that  as  a 
matter  of  fact  such  plan  has  not  resulted  in  creating  a  new  condition  which 
shall  be  honestly  in  harmony  with  and  not  repugnant  to  the  law. 

It  is  not  apparent  that  this  court  has  the  power  so  to  do.  Had  it  not 
been  for  the  mandate  of  the  Supreme  Court  it  might  be  questioned 
whether  a  Circuit  Court  of  the  United  States  had  any  jurisdiction  to  re- 
create a  new  group  of  corporations  out  of  the  elements  into  which  a  pre- 
existing group  of  corporations  had  been  split,  or  to  formulate  a  plan  or 
method  according  to  which  individuals,  natural  or  corporate,  were  to  be 
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invited  to  invest  money  and  embark  in  btunness.  All  such  questions  are 
of  course  resolved  for  us  by  the  decision  of  the  court  of  last  resort.  But 
neither  in  its  mandate  nor  in  its  opinion  is  there  any  warrant  for  the  con- 
clusion that  this  court  is  to  prescribe  the  temporary  terms  of  a  modus 
Vivendi,  with  power  to  reassemble  five  years  hence,  oiurselves  or  our  sur- 
vivors and  successors,  and  modify  those  terms,  while  in  the  interim  by 
purchajse  or  exchange  of  these  bonds  upwards  of  one  hundred  millions  of 
dollars  worth  of  property  shall  have  changed  hands  irrevocably.  The 
only  function  assigned  to  us  is  to  consider  any  proposed  plan  whi<^  re- 
sponsible parties  engage  to  carry  out,  and  approve  or  reject  it.  In  the 
event  of  rejection  the  only  altonative  is  injunction,  receivership  and 
sale.  The  time  limit  fixed  in  the  mandate — six  months,  and  possibly  two 
more — ^precludes  any  other  construction  of  its  terms. 
Ward,  Circuit  Judge,  concurs. 


Notes,  Circuit  Judge  (concurring) — ^The  Supreme  Court  of  the  United 
States,  after  finding  the  illegality  of  this  combination,  placed  the  duty 
upon  this  court  of  hearing  the  parties  ''for  the  purpose  of  ascertaining 
and  determining  upon  some  plan  or  method  of  dissolving  the  combinatioD 
and  of  recreating,  out  of  the  elements  now  composing  it,  a  new  condition 
which  shall  be  honestly  in  harmony  with  and  not  repugnant  to  the  law." 

And  the  Supreme  Court  added  these  words: 

''In  view  of  the  considerations  which  we  have  stated,  we  leave  the 
matter  to  the  court  below  to  work  out  a  compliance  with  the  law  without 
unnecessary  injury  to  the  public  or  the  rights  of  private  property." 

By  these  directions  this  court  is  required  to  enter  into  the  examination  of 
questions,  economical  as  well  as  legal,  and  to  depart  from  the  function  of 
determining  existing  controversies  to  the  decisions  of  the  legality  of  future 
proposed  action.  The  duty  imposed  is  extraordinary,  because  the  Su- 
preme Court  in  imposing  it  was  dealing  with  an  extraordinary  atuation. 

The  question  was  as  to  the  relief  to  be  afforded.  A  decree  forbidding 
corporate  stockholding  would  have  been  inadequate,  because  the  combina- 
tion was  largely  based  upon  property  ownership.  Original  conditions 
could  not  be  restored.  Immediate  extreme  measures  would  have  inflicted 
irreparable  injury  upon  innocent  interests.  It  was  necessary  to  provide 
a  method  for  determining  in  advance  whether  a  proposed  plan  of  disin- 
tegration would  harmonize  with  the  law,  and  hence  the  direction  to  the 
court. 

The  magnitude  and  varied  nature  of  the  assets  of  the  combination,  the 
extent  of  its  liabilities,  the  ramifications  of  its  business  and  the  c(MnpIesity 
of  its  affairs  would  make  our  duty  difficult  if  we  were  required  mody  to 
apply  rules  of  dissolution  and  recreation  prescribed  by  the  Suprane 
Court.  But  from  the  very  intricacy  of  the  case  there  are  no  rules.  We 
are  left  without  guide  to  turn  a  condition  in  violation  of  the  law  into  a 
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condition  honestly  in  hannony  with  it.  The  only  measure  of  the  extent 
of  rehabilitation  required  is  the  object  to  be  attamed.  The  evils  found  to 
exist  alone  indicate  the  measure  required  to  meet  them. 

If,  then,  we  approach  the  performance  of  our  duty  without  an  apprecia- 
tion of  the  complexity  ci  the  problem  and  of  the  difficulties  under  which 
the  formulators  of  any  plan  must  labor,  we  wUl  not  go  far.  If  we  are  not 
satisfied  with  a  substantial  compliance  of  the  law,  U  we  strain  after  the 
ideal  and  put  aside  the  practicable,  it  will  be  easy  to  bring  on  a  receivership 
with  its  attendant  losses  to  innocent  investors.  But  that  result  was  what 
the  Supreme  Court  was  solicitous  of  avoiding,  and,  I  think,  intended  that 
we  should  recognize  the  problem  presented  to  us  as  a  very  practical  one  to 
be  disposed  of  in  a  practical  way.  Moreover,  in  the  performance  of  our 
duty  we  owe  much  to  the  attorney-general,  who,  while  alwajrs  insisting 
upon  the  rights  of  the  public  and  by  such  insistence  bringing  the  plan  into 
its  present  shape,  has,  nevertheless — as  it  has  seemed  to  us — ^felt  that  he, 
too,  owed  a  duty  to  protect  mnocent  interests  and  not  to  cause  ruin  and 
disaster  by  forcing  extreme  measures  which  might,  even  from  the  public 
point  of  view,  in  the  end  produce  no  better  results  than  those  at  hand, 
and  possibly  infinitely  worse. 

Taking  up  the  plan,  we  know  at  the  outset  that  it  is  an  honest  one.  It 
has  been  built  up  almost  in  our  presence,  and  whatever  question  there 
may  be  as  to  its  merits,  there  is  none  of  the  good  faith  of  its  authors  nor 
of  the  ability  and  conscientiousness  with  which  they  have  performed 
their  task. 

The  present  combination  has  vast  capitalization  and  assets.  The  cor- 
porations of  the  plan  will  have  large  capitalization  and  assets.  Whether 
that  is  an  objection  should  be  considered. 

The  Supreme  Court  did  not  condemn  the  combination  on  account  of 
the  great  amoimt  of  property  which  it  had  acquired.  Indeed  it  must  now 
be  accepted  that  magnitude  of  business  in  and  of  itself  does  not  constitute 
unlawful  monopoly,  at  least  up  to  the  point  where  economy  of  production 
and  management  are  thereby  promoted.  There  must  be  something  more — 
some  unlawful  or  oppressive  act  or  purpose  in  acquiring  the  business  or 
after  its  acquisition — ^to  come  within  the  condemnation  of  the  statute. 
But  it  cannot  be  denied  that  there  is  an  enormous,  inherent  and  collateral 
power  incident  to  the  holding  by  a  single  corporation  of  vast  assets  which 
no  group  of  individuals,  although  having  similar  possessions,  should  ob- 
tain. There  is  such  a  potentiality  of  monopolization  that  a  court  in  striv- 
ing to  bring  about  a  condition  in  harmony  with  the  law  should  hesitate 
to  approve  the  existence  of  a  producing  corporation  having  vast  assets  not 
necessary  for  the  work  of  production.  Consequentiy  when  it  appeared  in 
the  formulation  of  this  plan  that  the  American  Tobacco  Company  was 
to  receive  from  the  other  corporations  over  a  hundred  million  dollars  in 
cash  and  securities  which  it  was  required  to  hold  to  meet  its  indebtedness, 
but  which  it  did  not  need  in  its  business,  the  plan,  notwithstanding  many 
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valuable  features,  seemed  unacceptable.  But,  meeting  the  objections  of 
the  attorney-general,  a  way  was  found — as  shown  in  the  plan — of  appro- 
priating those  funds  to  the  payment  of  debts  so  that  the  readjusted  Amer- 
ican Company — still  the  largest  of  all — ^will  possess  some  one  hundred 
miUions  of  property — mostly  working  assets  and  brand  values — as  com- 
pared with  the  three  himdred  millions  it  formerly  held.  In  view  of  modem 
conunercial  conditions,  I  think  that  the  court  should  make  no  objection 
to  the  mere  size  of  the  corporations  of  the  plan. 

Taking  up  the  question,  then,  whether  the  plan  gives  effect  to  the  stat- 
ute, the  answer,  as  we  have  seen,  depends  upon  whether  it  remedies  the 
conditions  found  to  violate  the  statute,  and  it  is  necessary  to  turn  to  the 
decision  of  the  Supreme  Court  to  find  out  those  conditions. 

Without  examining  the  decision  in  detail,  it  is  sufficient  here  to  say  that 
the  court  found  broadly  the  combination  to  be  in  restraint  of  trade  within 
the  first  section  and  an  attempt  to  monopolize  and  a  monopolization  within 
the  second  section  of  the  statute.  In  particular  the  court  found  among  the 
bases  for  its  conclusions :  (a)  covenants  of  vendors  and  others  binding  them- 
selves for  long  periods  not  to  compete  with  the  combination;  (b)  the  ab- 
sorption of  the  control  of  corporations  supp]3ring  the  elements  essential  to 
the  manufacture  of  tobacco  product  and  other  corporate  stockholding; 
(c)  the  existence  of  controlling  "power  in  the  hands  of  the  few;"  (d)  the 
obtaining  of  control  of  the  tobacco  trade  by  wrongful  and  oppressive  acts, 
agreements  and  arrangements. 

Obviously,  the  evil  of  restrictive  covenants  must  be  met  by  the  termina^ 
tion  of  such  covenants  and  that  is  accomplished  by  the  plan.  It  provides 
for  the  abrogation  of  all  covenants  made  by  vendor  corporations,  part- 
nerships or  individuals  not  to  engage  in  the  tobacco  business,  and  for  the 
termination  of  foreign  restrictive  covenants. 

The  evil  of  controlling  the  production  of  the  elements  essential  to  to- 
bacco manufacture  must  be  met  by  requiring  the  tobacco  manufacturing 
corporations  to  be  disconnected  from  the  production  of  such  elements. 
This  seems  to  be  fairly  accomplished  by  the  plan.  The  shares  held  by  the 
combination  in  the  corporation  manufacturing  tinfoil  and  the  voting 
shares  held  in  the  corporation  manufacturing  licorice  are  to  be  distributed. 
When  that  is  done,  none  of  the  tobacco  manufacturing  companies  of  the 
plan  will  have  any  legal  domination  over  the  production  of  those  essentials. 
So  the  evil  of  corporate  stockholding  is  met  by  divesting  the  American 
Company  of  any  interest  in  the  snuff  business,  in  the  retail  cigar  business, 
and  of  its  shares  in  other  important  corporations. 

The  evils  pointed  out  by  the  Supreme  Court  growing  out  of  the  existence 
of  power  in  the  hands  of  the  few  to  control  the  combination  must  be  met 
by  the  destruction  of  such  power.  This  power  had  its  basis  in  the  holding 
of  a  majority  of  the  voting  shares  of  the  American  Company  by  the  in- 
dividual defendants  in  this  suit.  It  is  proposed  to  destroy  this  powo* 
by  giving  the  preferred  stock  of  the  American  Company,  which  has  hone- 
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tofore  had  no  voting  rights,  full  voting  power  by  creating  voting  rights  in 
the  preferred  shares  of  other  corporations,  and  by  so  distributing  shares 
that,  in  the  language  of  the  petition: 

''No  small  group  of  men,  nor  even  the  twenty-nine  individual  defend- 
ants in  the  aggregate,  wiU  own  the  control  of  any  of  the  principal,  ac« 
cessory  or  subsidiary  companies  defendant,  and  the  control  of  the  Amer- 
ican Tobacco  Company  itself  and  of  the  new  companies  to  be  formed  will 
be  vested  in  a  body  of  more  than  six  thousand  stockholders." 

In  addition  to  these  provisions  this  court,  at  the  instance  of  the  attorney- 
general,  will  guard  against  the  acquisition  by  the  defendants  of  control  in 
the  future  by  enjoining  them  from  increasmg  thebr  aggregate  stock  hold- 
ings. 

With  this  additional  provision  I  think  the  requirement  that  power  of 
control  be  taken  out  of  the  hands  of  the  individual  defendants  sufficiently 
met.  It  is  true  that  while  shorn  of  legal  control  they  wiU  own  substantial 
minority  interests  in  the  different  corporations,  and  that  in  the  practical 
workings  of  the  affairs  of  a  corporation  a  minority  interest,  through  the 
inaction  of  the  majority,  may  often  control  it.  But  the  control  of  a  cor- 
poration lies  in  the  majority  of  its  shares,  and  if  we  see  that  the  legal  con- 
trol of  those  corporations  is  placed  in  other  hands  than  those  of  the  defend- 
ants I  think  we  go  far  enough.  In  my  opinion  we  are  not  called  upon  to 
guard  against  the  possible  failure  of  the  majority  to  exercise  its  power. 

The  next  inquiry  is  whether  the  plan  fairly  meets  the  evil  of  obtaining 
control  of  the  tobacco  trade  by  oppressive  tactics  as  well  as  the  broad  con- 
clusion of  illegality.  And  my  opinion  is  that  it  does  in  case,  but  only  in 
case,  the  state  of  monopoly  f oimd  to  exist  is  ended  by  a  division  of  business 
and  a  state  of  reasonable  competitive  business  established. 

This  is  the  state  of  monopoly  which  now  exists :  The  American  Company, 
either  directly  or  through  its  ownership  of  stock  in  other  corporations,  con- 
trols the  manufacture  of  75  per  cent  of  the  smoking  tobacco  manufactured 
in  the  United  States;  80  per  cent  of  the  plug  tobacco,  70  per  cent  of  the 
fine  cut,  80  per  cent  of  the  cigarettes,  13  per  cent  of  the  cigars,  90  per  cent 
of  the  snuff  and  93  per  cent  of  the  little  cigars. 

Broadly  speaking,  the  proposed  plan  of  disintegration  is  to  divide  the 
tobacco  business  among  four  corporations,  no  one  of  which  is  to  have  a 
controlling  interest  therein.  When  the  disintegration  is  accomplished,  the 
business  will  be  so  distributed  that  no  company  wiU  have  substantially 
over  40  per  cent  in  volume  or  value  in  any  particular  line.  Furthermore,  I 
am  satisfied  that  there  is  to  be  a  fair  distribution  of  brands  as  well  as  of 
business. 

Without  examining  the  details  of  the  plan,  it  is  enough  to  say  that  care- 
ful study  of  it  has  convinced  me  that  in  so  far  as  the  distribution  of  business 
is  concerned,  sufficient  has  been  done  to  end  the  state  of  monopoly  and 
to  establish  reasonably  competitive  conditions.  If  practicable,  it  might 
have  been  more  desirable  to  divide  the  business  into  a  greater  number  of 
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parta«  But  as  the  plan  stands  it  cannot,  in  my  opinion,  be  said  that  any 
of  the  corporations  will  have  such  preponderating  influence  in  the  tobacco 
industry  as  to  give  it  power  to  control  the  market,  either  as  manufacturer, 
seller  or  purchaser.  The  possibility  of  future  acts  of  oppression  is  to  be 
guarded  against  by  a  comprehensive  injunction. 

This  brings  us  to  the  final  question  which  is  whether  the  fact  of  conamon 
stockholding  is  a  material  objection  to  the  plan. 

Obviously  common  ownership  in  the  shares  of  the  various  corporations 
cannot  well  be  avoided.  Each  stockholder  of  the  American  Company 
had  an  undivided  interest  in  its  property  remaining  after  the  payment  of 
its  debts.  When  its  assets  are  distributed  among  stockholders  each  is  en- 
titled to  his  proportionate  share.  When  such  distribution  takes  the  place 
of  corporate  shares  the  necessary  result  is  a  conunon  ownership  of  stock  in 
dififerent  corporations.  I  am  not  convinced  that  in  the  absence  of  statutory 
authority  any  division  by  valuation  and  allotment  could  be  efifected,  and 
if  legally  possible  it  is  evident  that  the  complicated  conditions  whidi 
would  necessarily  arise  in  carrying  it  out  would  render  it  impracticable 
within  the  time  prescribed  by  the  Supreme  Court  for  the  disintegration  of 
this  combination. 

The  objection  to  mutual  stockholding  is  not  that  competition  is  din>- 
inated  in  principle.  Potential  competition  necessarily  exists.  The  same 
conditions  do  not  continue  indefinitely.  Stockholders  die  and  estates  are 
divided.  Differences  of  opinion  upon  values  lead  to  sales  and  exchanges. 
Potential  competition  with  an  open  market  must  fairly  end  in  real  com- 
petition. But  the  objection  is  to  present  and  not  future  conditions,  and, 
from  an  economic  point  of  view,  I  have  always  thought  it  entitled  to 
serious  consideration.  Manifest  difficulties  must  attend  the  establish- 
ment of  real  competition  between  different  corporations  having  the  same 
body  of  stockholders.  In  the  case  of  small  corporations  having  few  stock- 
holders  who  directly  participate  in  their  management  they  would  be,  per- 
haps, insuperable.  They  would  decrease  in  proportion  to  the  increase  in 
the  size  of  the  corporation  and  the  separation  of  the  stockholders  from  the 
active  management  of  their  affairs,  until — as  I  view  it — ^in  the  case  of  the 
disintegration  of  a  corporation  having  vast  assets  and  a  very  large  number 
of  scattered  stockholders  they  would  be  so  minimized  as  hardly  to  warrant 
consideration  even  from  an  economic  standpoint. 

That  which  has  made  me  pause  in  the  present  case  is  the  concentrated 
common  stockholding  of  the  individual  defendants,  but  after  careful  con- 
sideration I  have  reached  the  conclusion  that  the  objection  should  not 
operate  to  prevent  the  acceptance  of  the  plan,  but  should  call  for  most 
rigorous  measures  of  injunctive  relief  to  keep  the  various  corporatioDS 
apart,  independent  and  free  from  connections  or  arrangements  to  prevent 
competition.  In  reaching  this  conclusion  I  am  influenced  by  the  proposi- 
tion stated  at  the  outset  that  we  should  take  care  that  we  do  not  by  seddng 
the  ideal  reject  the  practicable  and  put  in  peril  innocent  property  intoestSy 
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and  I  am  controlled,  as  I  view  it,  by  the  decisions  of  the  Supreme  Court  in 
the  Northern  Securities  and  Standard  Oil  cases.  It  is  impossible  for  me  to 
read  those  decisions  without  being  convinced  that  the  Supreme  Court  in 
remanding  this  case  to  us  did  not  intend  that  we  should  reject  a  plan  upon 
the  ground  of  pro  rata  distribution.  I  am  also  influenced,  if  not  controlled, 
by  the  position  taken  by  the  attorney-general,  the  representative  of  the 
party  plaintiff  in  the  cause. 

So,  taking  the  plan  as  a  whole,  with  the  essential  measures  of  injunctive 
relief  proposed  by  the  attorney-general,  I  think  that  it  meets  the  principal 
evils  pointed  out  in  the  opinion  of  the  Supreme  Court;  that  it  brings  about 
a  condition  fairly  in  harmony  with  the  law,  and  that  it  is  the  duty  of  this 
court  to  approve  it  as  the  best  solution  possible  under  all  the  circumstances 
of  a  very  difficult  practical  problem. 

In  conclusion:  The  extent  to  which  it  has  been  necessary  to  tear  apart 
this  combination  and  force  it  into  new  forms,  with  the  attendant  burdens, 
ought  to  demonstrate  that  the  Federal  Anti-Trust  Statute  is  a  drastic 
statute  which  accomplishes  effective  results;  which,  so  long  as  it  stands  on 
the  statut-e  books  must  be  obeyed,  and  which  cannot  be  disobeyed  without 
incurring  far-reaching  penalties.  And,  on  the  other  hand,  the  successful 
reconstruction  of  this  organization  should  teach  that  the  effect  of  enforcing 
this  statute  against  industrial  combination  is  not  to  destroy  but  to  recon- 
struct; not  to  demolish  but  to  recreate  in  accordance  with  the  conditions 
which  the  Congress  has  declared  shall  exist  among  the  people  of  the 
United  States. 

I  concur  in  the  opinion  of  Judge  Lacombe,  and  fully  approve  his  disposi- 
tion of  the  subjects  not  considered  in  this  opinion. 

Judge  Coxe  said : 

I  approve  of  the  proposed  plan,  not  because  I  think  it  perfect,  but  be- 
cause it  is  the  best  plan  attainable.  Perfection  is  impossible.  The  con- 
dition existing  before  the  illegal  combination  was  formed  cannot  be  re- 
stored; it  has  gone  beyond  the  hope  of  recall.  The  plan  which  we  have 
sanctioned  eliminates  the  objectionable  features  prohibited  by  the  Anti- 
Trust  Act,  and  permits  no  unreasonable  or  unlawful  restraint  of  trade.  In 
short,  were  the  various  corporations  which  the  plan  authorizes  organized 
for  the  first  time  to-day  they  would  not  be  within  the  letter  or  the  mischief 
of  the  statute.  We  have  endeavored,  while  punishing  the  guilty  defend- 
ants— corporations  and  individuals — ^to  remember  that  the  rights  of  many 
innocent  bondholders  and  shareholders  are  at  stake  and  should  be  pro- 
tected as  far  as  is  consistent  with  a  complete  compliance  with  the  require- 
ments of  the  law.  The  plan  disintegrates  the  combination,  destroys  the 
monopoly  and  liberates  trade;  but  it  accomplishes  all  this  without  a  wanton 
destruction  of  property. 

I  hftve  been  impressed  with  the  evident  intention  of  counsel  represent^ 
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ing  the  various  defendants  to  accept  without  reservation  the  result  of  the 
litigation  and  faithfully  to  carry  out  the  plan,  not  only  in  letter  but  in 
spirit  as  well.  Many  suggestions  have  been  advanced  by  counsel  repre- 
senting persons  not  parties  to  the  suit,  which,  from  an  economic  or  ethical 
viewpoint  are  impeccant.  When,  however,  it  is  remembered  that  we  are 
acting  only  under  the  command  of  the  Supreme  Court,  limited  as  to  scope 
and  time,  it  will  be  seen  how  powerless  we  are  to  make  conditions  favorable 
to  the  so-called  "independents,"  when  we  can  exact  no  reciprocal  obliga- 
tions from  them.  We  are  to  ascertain  and  determine  upon  ''some  plan  or 
method  of  dissolving  the  combination  and  of  recreating  out  of  the  elements 
now  composing  it,  a  new  condition  which  shall  be  honestly  in  harmony 
with  and  not  repugnant  to  the  law."  This  we  can  do,  and  when  it  is  done 
our  commission  ends.  The  consideration  which  has  the  greatest  weight 
with  me  is  that  no  one  has  proposed  a  better  plan,  the  only  alternative 
offered  being  the  appointment  of  a  receiver — a  receiver  for  corporations 
solvent  and  prosperous.  I  agree  with  the  attorney-general  that  such  a 
calamity  should  be  avoided,  except  as  a  last  resort.  It  is  impossible  to 
forecast  the  disaster  which  would  follow  such  a  step.  It  would  wreck  a 
floiuishing  business  upon  which  an  army  of  employees  are  depending  for 
a  livelihood;  it  would  unsettle  trade,  and  it  would  pimish  with  equal 
severity  the  innocent  and  the  guilty.  More  than  this,  I  am  by  no  means 
convinced  that  it  would  not  produce  the  very  evil  which  this  action  was 
instituted  to  destroy.  A  receiver  can  dispose  of  the  property  in  his  hands 
only  by  a  judicial  sale  to  the  highest  bidder,  who  will  take  title  sanctioned 
by  a  decree  of  the  court  creating  the  receivership.  In  the  present  case, 
the  men  best  equipped  to  make  this  bid  are  the  very  men  who  now  control 
the  condenmed  corporations.  It  is  surely  possible,  if  not  probable,  that 
the  property  might  thus  come  under  their  control  with  a  title  which  will 
render  them  inmiune  from  further  prosecution.  For  these  reasons,  thus 
briefly  stated,  I  think  that  the  plan,  with  the  amendments  directed  by  this 
court,  should  be  adopted. 

The  decree  following  closely  the  wording  of  the  petition 
and  proposed  plan  submitted  by  W.  W.  Fuller,  Lewis 
Cass  Ledyard,  DeLancey  Nicoll,  and  Junius  Parker  of  coun- 
sel for  the  American  Tobacco  Company,  and  the  other 
defendants,  follows: 
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IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 


The  United  States  of 
America, 

Plaintiflf, 
against 

The  American  Tobacco  Com- 
pany and  others, 

Defendants. 


Decree 

Appeals  having  been  taken  by  the  plaintiff  and  certain  defendants  in 
this  cause  from  the  decree  entered  by  this  Court  on  the  15th  day  of  Decem- 
ber, 1908,  the  Supreme  Court  of  the  United  States  reversed  said  decree 
and  issued  its  mandate  filed  herein  on  the  30th  day  of  June,  1911,  by  which 
the  said  cause  was  remanded  to  this  Court  with  directions  to  enter  a 
decree  in  conformity  with  the  opinion  of  the  Supreme  Court  of  the  United 
States,  and  to  take  such  further  steps  as  might  be  necessary  to  fully  carry 
out  said  directions.  By  the  said  opinion  of  the  Supreme  Court  of  the 
United  States  this  Com*t  was  directed  to  ''hear  the  parties  by  evidence 
or  otherwise  as  it  may  deem  proper,  for  the  purpose  of  ascertaining  and 
determining  upon  some  plan  or  method  of  dissolving  the  combination,  and 
of  recreating  out  of  the  elements  now  composing  it  a  new  condition  which 
shall  be  honestly  in  harmony  with,  and  not  repugnant  to,  the  law,  but 
without  unnecessary  injury  to  the  public  or  the  rights  of  private  property." 
And  this  cause  having  come  on  to  be  finally  heard  pursuant  to  the  order 
or  decree  of  this  Court,  made  and  entered  herein  on  August  3,  1911,  on 
the  mandate  of  the  Supreme  Court  of  the  United  States  as  aforesaid,  The 
American  Tobacco  Company  and  the  other  defendants  herein  (except 
United  Cigar  Stores  Company,  The  Imperial  Tobacco  Company  [of 
Great  Britain  and  Ireland],  Limited,  and  R.  P.  Richardson,  Jr.,  &  Com- 
pany, Incorporated),  filed  in  this  Court,  on  October  16,  1911,  a  petition 
proposing  and  embodying  a  plan  or  method  of  dissolving  the  combination, 
and  of  recreating  out  of  the  elements  now  composing  it  a  new  condition  in 
harmony  with,  and  not  repugnant  to,  the  law.  Due  notice  was  given  to 
the  parties  hereto  that  the  hearing  on  the  said  petition  would  be  had  on 
October  30, 1911,  in  Room  124  of  the  Federal  Building,  in  New  York  City; 
and  thereafter,  to  wit:  on  the  19th  day  of  October,  1911,  The  Imperial  To- 
bacco Company  (of  Great  Britain  and  Ireland),  Limited,  filed  a  petition. 
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At  the  time  and  place  aforesaid,  tlie  plaintiff  filed  answers  to  the  said 
petitions,  embodying  proposed  nKxlifieations  <^,  and  additions  to,  the  plan 
proposed  in  said  petition  of  The  American  Tobacco  Ck)mpany  and  othor 
defendants.  The  parties  having  been  heard  by  counsel,  and  certiun  of  the 
modifications  of  said  plan  included  in  the  answer  of  the  plaintiff  not  being 
opposed  by  the  proponents  of  said  plan,  and  others  of  said  modificationa 
included  in  said  answer  having  been  disposed  of  by  this  Court  in  its  opin- 
ions delivered  after  said  hearing; 

Now,  IT  IS  ORDERED,  ADJUDGED  AND  DECREED,  that  all  the  defendants — 
except  Welford  C.  Reed,  who  died  before  the  final  hearing — heretofore 
became  parties  to  and  engaged  in  the  combination  assailed  in  the  plead- 
ings, which  ''in  and  of  itself,  as  well  as  each  and  all  of  the  elements  conn 
posing  it,  whether  corporate  or  individual,  whether  considered  collectively 
or  separately,"  is  "in  restraint  of  trade  and  an  attempt  to  monopolise, 
and  a  monopolization  within  the  first  and  second  sections  of  the  Anti- 
Trust  Act,"  and  which  should  be  dissolved  and  a  new  condition  brought 
about  in  harmony  with  and  not  repugnant  to  the  law,  either  as  a  ccHiae- 
quence  of  the  action  of  this  Court  in  determining  an  issue  or  in  accepting 
a  plan  agreed  upon. 

And,  it  is  further  ordered,  adjudged  and  decreed  that  said  plan 
as  modified  by  the  consent  of  the  parties  or  through  the  action  of  this 
Court  as  aforesaid,  is  as  follows,  to  wit: 

A 
Dissolution  of  Amsterdam  Supply  Company 

Amsterdam  Supply  Company  is  a  company  engaged  in  the  business  of 
purchasing  for  a  commission  or  brokerage,  supplies,  other  than  leaf  to- 
bacco, its  principal  customers  being  defendant  corporations  her^.  It 
has  $235,000  at  par  of  stock,  all  held  in  varying  amounts  by  certain  cor- 
poration defendants,  one  or  the  other  of  your  Petitioners,  and  a  surplus 
of  $127,058.74. 

It  is  proposed  that  Amsterdam  Supply  Company  be  dissolved,  converting 
its  assets  into  cash  and  distributing  them  to  its  stockholders. 

B 

Abrogation  of  Foreign  Redrictive  Covenants 

Under  the  contracts  of  September  27, 1902,  The  Imperial  Tobacco  Com- 
pany (of  Great  Britain  and  Ireland),  Limited,  and  certain  of  its  directore 
agreed  not  to  engage  in  the  business  of  manufacturing  or  selling  tobaooo 
in  the  United  States;  The  American  Tobacco  Company  and  American 
Cigar  Company  and  certain  of  their  directors  agreed  not  to  ^igage  in  the 
business  of  manufacturing  or  selling  tobacco  m  Great  BritCMR  and  Ireland; 
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and  The  American  Tobacco  Company,  American  Cigar  Company  and 
The  Imperial  Tobacco  Company  agreed  not  to  engage  in  the  business  of 
manufacturing  or  selling  tobacco  in  countries  other  than  Great  Britain 
and  Ireland  and  the  United  States.  Under  the  provisions  of  these  con- 
tracts British-American  Tobacco  Company,  limited,  was  organized  and 
took  over  the  export  businesses  of  The  American  Tobacco  Company  and 
The  Imperial  Tobacco  Company,  with  factories,  materials  and  supplies. 

It  is  proposed  that  the  covenants  herein  just  described,  as  well  as  all 
covenants  restricting  the  right  of  any  company  or  individual  in  the  com- 
bination to  buy,  manufacture  or  sell  tobacco  or  its  products,  be  rescinded 
by  the  afiirmative  action  of  the  respective  parties  thereto  who  are  parties 
to  this  suit,  except  such  of  said  covenants,  whether  or  not  contained  in  the 
contracts  of  September  27, 1902,  as  (a),  relate  wholly  to  business  in  foreign 
countries  and  are  covenants  the  benefit  whereof  has  been  assigned  or 
transferred  to  other  parties;  or  (6),  are  covenants  exclusively  between  for- 
eign corporations  and  relating  wholly  to  business  in  or  between  foreign 
countries;  and  that  they  be  terminated  so  far  as  they  impose  any  obliga- 
tions upon  any  of  the  parties  thereto  to  furnish  or  to  refrain  from  furnish- 
ing manufactured  tobaccos  to  any  party,  each  company  to  treat  as  its  own, 
but  only  to  the  extent  provided  for  in  said  contracts,  all  brands  and  trade- 
marks which  by  said  contracts  it  was  given  the  right  to  manufacture  and 
sell,  the  said  rights  having  been  perpetual  and  constituting  in  effect  a 
conveyance  of  the  brands  and  trade-marks  used  for  the  countries  in  which 
they  were  so  used  by  each  of  said  companies  as  aforesaid. 


Abrogation  of  Domestic  Restrictive  Covenants 

It  is  proposed  that  covenants  given  by  vendor  corporations,  partnerships 
or  individuals,  or  by  stockholders  of  vendor  corporations,  to  vendee  cor- 
porations defendants  herein,  not  to  engage  in  the  tobacco  business  or  any 
other  business  in  any  way  embraced  in  the  combination,  be  terminated  so 
that  all  such  covenantors  shall  be  at  liberty  to  engage  in  the  business  of 
buying,  manufacturing  and  dealing  in  tobacco  and  its  products  just  as  if 
such  covenants  had  not  been  made. 

D 

Disintegration  of  Accestory  Companies 

(1) 

The  Conlby  Foil  Company 

The  Conley  Foil  Company  has  a  capital  stock  of  $825,000  at  par,  all  of 
one  class,  of  which  The  American  Tobacco  Company  owns  $495,000  at 
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par,  the  balance  being  held  by  persons  not  defendants  nor  connected 
defendants.  It  is  engaged  in  the  business  of  manufacturing  tin  foil,  a 
product  used  largely  by  tobacco  manufacturers,  but  having  other  uses  as 
well.  The  Conley  Foil  Company  has  a  plant  in  New  York  City,  and  it  owns 
all  the  stock  and  bonds  of  The  Johnston  Tin  Foil  and  Metal  Company, 
which  has  a  plant  in  St.  Louis.  The  value  of  the  output  for  the  year 
1910  of  The  Conley  Foil  Company  was  $1,780,526.85,  with  a  net  profit  of 
$273,299.82,  and  The  Johnston  Tin  Foil  and  Metal  Company  had  an 
output  for  the  year  1910  of  the  value  of  $676,520.05,  and  net  profits  of 
$66,255.16.  On  December  31,  1910,  The  Conley  Foil  Company  had  tan- 
gible  assets  (excluding  its  securities  of  The  Johnston  Tin  Foil  and  Metal 
Company)  of  $1,215,321,  and  The  Johnston  Tin  Foil  and  Metal  Company 
had  assets  of  the  value  of  $379,802.11.  The  Conley  Foil  Company  has  a 
surplus  exceeding  the  value  of  the  securities  of  The  Johnston  Tin  Foil  and 
Metal  Company. 

It  is  proposed  that  The  Conley  Foil  Company  cancel  the  bonds  of  The 
Johnston  Tin  Foil  and  Metal  Company,  held  by  it,  to-wit:  $100,000  par 
value;  and  distribute  to  its  stockholders  its  holdings  of  stock  of  The 
Johnston  Tin  Foil  and  Metal  Company,  to-wit:  3,000  shares,  all  of  one 
class. 

The  American  Tobacco  Company,  being  a  stockholder  of  The  Conl^ 
Foil  Company,  will  participate  in  this  distribution,  and  will  in  turn  dis* 
tribute  its  dividend,  as  well  as  its  stock  in  The  Conley  Foil  Company,  to 
its  common  stockholders  as  hereinafter  set  forth. 


(2) 

MagAndrewb  &  Forbes  Cobipant 

MacAndrews  &  Forbes  Company  is  a  company  having  a  common  cap* 
ital  stock  of  $3,000,000  at  par,  of  which  The  American  Tobacco  Company 
owns  $2,112,900  at  par,  the  balance  being  held  by  persons  not  defendants 
nor  connected  with  defendants  (except  less  than  3^/3%  of  the  common 
stock  held  by  R.  J.  Reynolds  Tobacco  Co.),  and  $3,758,300  at  par  of  six 
per  cent  non-voting  preferred  stock,  of  which  The  American  Tobacco 
Company  holds  $750,000  at  par,  the  balance  being  held  by  persons  not 
defendants  nor  connected  with  defendants.  It  is  engaged  in  the  prodao- 
tion  of  licorice  paste,  with  two  plants,  one  at  Camden,  New  Jersey,  and 
the  other  at  Baltimore,  Maryland.  It  had  tangible  assets,  December  31, 
1910,  of  the  value  of  $5,683,824.89  (including  $2,118,448.36,  licorice  root, 
with  plants  for  its  collection  in  foreign  countries),  and  its  sales  for  the  year 
1910  were  of  the  value  of  $4,427,023.44.  MacAndrews  &  Forbes  Company 
succeeded  to  the  business  MacAndrews  &  Forbes,  a  partnership,  who  were 
pioneers  in  this  country  in  the  production  of  licorice  paste,  and  who  had, 
for  many  years  before  any  acquisitions  of  other  business,  and  before  they 
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had  any  connection  with  the  other  defendants  herein,  more  than  fifty 
per  cent  of  all  the  licorice  paste  business  of  the  United  States. 

It  is  proposed  that  a  new  corporation  be  organized,  called  the  J.  S.  Young 
Company,  and  that  it  shall  acquire  the  Baltimore  plant  of  MacAndrews 
&  Forbes  Company  with  the  assets  used  therein  and  in  connection  there- 
with, of  a  total  value  of  $1,000,000,  and  the  brands  of  licorice  paste  manu- 
factured in  said  Baltimore  plant;  that  it  issue  in  payment  therefor,  with 
the  goodwill  connected  therewith,  $1,000,000  at  par  of  seven  per  cent 
preferred  non-voting  stock,  and  $1,000,000  at  par  of  common  stock;  that 
MacAndrews  &  Forbes  Company  distribute  the  common  stock  of  the 
J.  S.  Young  Company  as  a  dividend  to  its  common  stockholders,  charging 
the  amount  thereof  to  its  surplus  account;  that  MacAndrews  &  Forbes 
Company  offer  to  its  preferred  stockholders  proportionately  to  exchange 
the  seven  per  cent  preferred  stock  of  the  J.  S.  Young  Company  at  par  for 
their  preferred  stock  of  MacAndrews  &  Forbes  Company;  that  so  far  as 
the  preferred  stock  of  MacAndrews  &  Forbes  Company  is  thus  exchanged, 
it  be  retired;  that  so  far  as  this  preferred  stock  of  the  J.  S.  Young  Company 
is  not  forthwith  thus  exchanged,  MacAndrews  &  Forbes  Company  be  en- 
joined from  using  it  to  exercise,  or  otherwise  exercising  or  attempting  to 
exercise,  influence  or  control  over  the  J.  S.  Young  Company;  and  with 
the  further  provision  that  on  or  before  January  1, 1915,  the  whole  of  this 
preferred  stock  of  the  J.  S.  Young  Company,  not  theretofore  taken  out 
of  the  treasury  of  MacAndrews  &  Forbes  Company  by  exchange  as  af ore- 
saidy  be  disposed  of  by  MacAndrews  &  Forbes  Company. 

This  would  give  to  MacAndrews  &  Forbes  Company  a  licorice  business, 
including  Spanish  licorice  and  powdered  goods,  of  the  net  selling  value, 
based  upon  the  year  1910,  of  $2,514,184.64,  of  which  $2,214,127.51  arise 
from  sales  of  one  brand,  to-wit,  the  old  ''Ship"  brand.  The  J.  S.  Young 
Company,  upon  the  basis  of  the  business  for  the  year  1910,  would  have  an 
output  of  the  net  selling  value  of  $1,201,109.86. 

The  American  Tobacco  Company  being  a  holder  of  the  common  stock 
of  MacAndrews  &  Forbes  Company,  will  participate  in  the  distribution 
above  provided  and  will  in  turn  distribute  its  dividend,  as  well  as  its  stock 
in  MacAndrews  &  Forbes  Company,  to  its  common  stockholders  as  here- 
inafter set  forth. 

(3) 
American  Snuff  Compant 

American  Snuff  Company  is  a  manufacturer  of  snuff.  It  holds  aJl  of  the 
stock  of  De  Voe  Snuff  Company,  to  wit:  $50,000  at  par;  and  one-half,  to 
wit,  $26,000  at  par,  of  the  stock  of  National  Snuff  Company.  It  owns  no 
other  interest  in  any  company  manufacturing  or  selling  snuff. 

It  is  proposed  that  there  be  organized  two  new  snuff  companies,  one  to 
be  called  the  George  W.  Helme  Company  and  the  other  Weyman-Bruton 
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Company,  and  that  American  Snuff  Company  convey  to  these  two  com- 
panies respectively  factories,  with  the  brands  manufactured  in  them,  as 
follows:  to  the  George  W.  Helme  Company  the  factories  at  HelmetU, 
New  Jersey,  and  Yorklyn,  Delaware,  except  Factory  No.  5;  to  Weyman- 
Bniton  Company  the  factories  at  Chicago  and  Nashville,  also  all  the  stock 
of  De  Voe  Snuff  Company,  and  the  one-half  of  the  stock  of  National  Snuff 
Company  held  by  American  Snuff  Company.  Based  upon  the  business 
for  the  year  1910  and  the  assets  at  the  end  of  the  year,  with  proper  pro- 
vision for  leaf,  materials,  cash  and  book  accounts  for  the  two  vendee 
companies,  this  would  leave  the  three  companies  equipped  as  follows: 

Manufadwring  Tangible  Assets 

American  Snuff  Company S5,075,969.72  ^ 

George  W.  Hehne  Company 4,909,000.40 

Weyman-Bruton  Company 3,691,588.20 

Sales  Value  During  1910 

American  Snuff  Company $5,520,422.15 

George  W.  Hehne  Company 4,494,556.66 

Weyman-Bruton  Company 4,297,486.71 

Net  Income 

American  Snuff  Company $1,591,280.49  > 

George  W.  Hehne  Company 1,259,280.98 

Weyman-Bruton  Company 1,293,759.39 

Each  of  these  vendee  corporations  will  pay  for  the  property  and  busi- 
ness conveyed  to  it  by  the  issue  of  $4,000,000  at  par  of  seven  per  cent 
voting  preferred  stock,  and  $4,000,000  at  par  of  common  stock.  Amer- 
ican Snuff  Company  will  thus  receive  the  $16,000,000  at  par  of  these 
stocks  into  its  treasury  and  will  distribute  to  its  ccMnmon  stockholders,  as 
a  dividend,  the  common  stock  aggregating  $8,000,000,  to  be  chai^ged  to  its 
surplus  account.    American  Snuff  Company  will  offer  to  its  prefened 

1  American  Snuff  Company  holds  securities  not  connected  with  the  snuff 
business,  to-wit:  stock  and  bonds  of  The  American  Tobacco  Company, 
preferred  stock  of  American  CSgar  Company,  aggregating  in  book  vahie 
$2,530,216.69,  upon  which  American  Snuff  Company  reodved  in  interest 
and  dividends  during  the  year  1910,  $176,680.  It  is  proposed  that  American 
Snuff  Company  sell  or  otherwise  dispose  of  these  securities  within  three  jesrtk, 
and  that  in  the  meantime  they  be  held  under  an  injunction  as  is  provided  in 
this  paragraph  with  respect  to  securities  of  the  Geoige  W.  Helme  Conqiany 
and  Weyman-Bruton  Company  to  be  temporarily  held  by  it.  It  also  owns 
all,  to-wit:  $100,000  at  par  of  the  stock  of  Garrett  Real  Estate  Co.,  f^ch 
will  be  dissolved  and  liquidated. 
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stockholders  proportionately  to  exchange  these  seven  per  cent  preferred 
stocks  of  the  George  W.  Helme  Company  and  the  Weyman-Bruton  Com« 
pany  for  their  preferred  stock  of  American  Snuff  Comi)any  at  par.  So 
much  of  the  preferred  stock  of  American  Snuff  Company  as  is  thus  ex- 
changed,  wiU  be  retired.  As  to  so  much  of  the  preferred  stocks  of  the 
George  W.  Hehne  Company  and  the  Weyman-Bruton  Company  as  is  not 
forthwith  thus  exchanged,  American  Snuff  Company  to  be  enjoined  from 
voting  it,  or  usmg  it  to  exercise,  or  otherwise  exercismg,  or  attempting  to 
exercise,  influence  or  control  over  the  George  W.  Hehne  Company  or  the 
Weyman-Bruton  Company;  and  on  or  before  January  1, 1915,  all  of  these 
preferred  stocks  of  the  George  W.  Helme  Company  and  the  Weyman- 
Bruton  Company  not  theretofore  taken  out  of  tiie  treasury  of  American 
Snuff  Company  by  exchange  as  aforesaid,  to  be  disposed  of  by  American 
Snuff  Company. 

The  American  Tobacco  Company,  being  a  holder  of  the  common  stock 
of  American  Snuff  Company,  will  participate  in  the  distribution  above 
provided,  and  will,  in  turn,  distribute  its  dividend,  as  well  as  its  stock  in 
American  Snuff  Company,  including  that  to  be  acquired  from  P.  Loiillard 
Company,  to  its  common  stockholders  as  heremafter  set  forth* 

(4) 

American  Stogib  Compant 

American  Stogie  Company  is  a  corporation  whose  only  asset  is  all  of 
the  issued  stock  of  Union-American  Cigar  Company,  which  latter  com- 
pany has  cigar  factories  located  at  Pittsburgh,  Allegheny,  Lancaster  and 
Newark.  Its  total  production,  based  upon  busmess  for  the  year  1910, 
is  only  1.68  per  cent  of  the  entire  production  of  cigars  in  &e  United 
States  in  volume,  and,  as  these  Petitioners  believe,  about  the  same  per- 
centage in  value.  American  Stogie  Company  has  $976,000  at  par  of  seven 
per  cent  cumulative  preferred  stock,  of  which  American  Cigar  Company 
owns  $40,000  at  par,  and  none  of  the  other  defendants  own  any;  it  has 
$10,879,000  at  par  of  common  stock,  of  which  American  Cigar  Company 
owns  $7,303,775  at  par,  and  none  of  the  other  defendants  own  any.  ^ere 
are  accumulated  and  unpaid  dividends  on  the  preferred  stodc  to  the 
amount  of  $399,000  as  of  December  31, 1910. 

It  is  proposed  that  American  Sto^e  Company  dissolve,  with  leave 
granted  to  the  trustees  in  dissolution  to  dther  convert  the  assets  into  cash, 
and  distribute  them  among  the  stockholders  according  to  theur  rights,  or 
to  effect  such  reorganization  as  they  may  be  able  to  effect,  provided,  liiat 
in  dther  event  there  shall  be  a  separation  into  at  least  two  different  owner- 
ships of  the  factories  and  businesses  now  owned  and  operated  by  Union- 
American  Cigar  Company.  If  the  dissolution  is  followed  by  a  conversion 
of  the  assets  of  American  Stogie  Company  into  cash,  American  Cigar  Com- 
26 
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pany  will  take  such  cash  as  it  may  receive  into  its  treasury;  if  it  reodves 
upon  such  dissolution  securities  of  cigar  manufacturing  concerns,  it  will 
distribute  such  as  a  dividend  to  its  common  stockholders,  to  be  charged 
to  its  surplus  as  hereinafter  set  forth. 

(5) 
Amebican  Cioab  Coupant 

I 

American  Cigar  Company  is  a  manufacturer  of  cigars.  It  has  various 
factories  of  its  own,  and  it  owns  all  or  a  part  of  the  stock  of  several  com- 
panies engaged  in  the  manufacture  of  cigars,  all  of  which  companies  have 
been  organized  by  it  and  which  have  received  from  it  conveyances  of  part 
of  its  business,  operating  in  this  way  as  separate  corporations  for  trade 
purposes.    Among  these  companies  is  Federal  Cigar  Company. 

American  Cigar  Company  also  owns  a  part  of  the  stock  of  Havana  To- 
bacco Company,  which  controls  factories  manufacturing  cigars  in  Havana; 
and  a  part  of  the  stock  of  Porto  Rican-American  Tobacco  Company,  en- 
gaged in  the  manufacture  of  cigars  and  cigarettes  in  Porto  Rico;  and  half 
of  the  stock  of  Porto  Rlcan  Leaf  Tobacco  Company,  engaged  in  growing 
tobacco  in  Porto  Rico.  American  Cigar  Company  itself  uses  laige  quan- 
tities of  Porto  Rlcan  grown  leaf.  Neither  American  Cigar  Company  nor 
any  of  the  companies  in  which  it  is  interested,  except  Havana  Tobacco 
Company  and  Porto  Rican-American  Tobacco  Company,  is  engaged  in  the 
manufacture  of  cigars  outside  of  the  United  States. 

American  Cigar  Company,  including  with  its  production  the  produc- 
tions of  companies  of  which  it  owns  in  whole  or  in  part  the  stock,  has,  in 
volume,  based  on  the  business  for  the  year  1910,  13.36  per  cent  of  the 
cigar  business  of  the  United  States,  and  in  value,  as  your  Petitioners  be- 
lieve, substantially  the  same  percentage.  Havana  Tobacco  Company 
has,  directly  or  indirectly,  control  of  24.06  per  cent  of  the  total  production 
of  cigars  in  Cuba;  46.00  per  cent  of  the  total  exportation  of  cigars  frcHn 
Cuba  to  all  countries  of  the  world,  including  the  United  States;  and  3S.15 
per  cent  of  the  total  exportation  of  cigars  from  Cuba  to  the  United  States. 

It  18  proposed  that  American  Cigar  Company  dispose  of  properties 
belonging  to  it,  and  thus  disintegrate  its  business,  as  follows: 

(a)  That  it  sell  to  The  American  Tobacco  Company  for  cash  its  stock, 
being  all  thereof,  of  Federal  Cigar  Company,  at  a  fair  price,  to  wit: 
$3,965,616.05; 

(b)  That  it  sell  to  The  American  Tobacco  Company,  for  cash,  the  stock 
it  owns  of  Porto  Rican-American  Tobacco  Company  to  wit:  S657,60O  at 
par,  at  a  fair  price,  to  wit:  $350  per  share,  or  $2,301,600; 

(c)  That  American  Cigar  Company  dispose  of  any  interest  in  Amer- 
ican Stogie  Company  by  receiving  cash  proceeds  of  its  stock  in  dissolutiGn 
thereof,  if  American  Stogie  Company  upon  dissolution  converts  its  aaaets 
into  cash;  or  by  distributing  as  a  dividend  to  its  common  stockholders 
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out  of  its  surplus  the  securities  which  it  receives  upon  the  dissolution  of 
American  Stogie  Company,  if  it  receives  such. 

All  stocks  thus  to  be  acquired  by  The  American  Tobacco  Company 
from  American  Cigar  Company  are  to  be  disposed  of  by  The  American 
Tobacco  Company  as  hereinafter  set  out. 

E 

Diatnlmtion  by  the  American  Tobacco  Company  of  Stocks  Owned  or  To  Be 

Acquired  by  U 

(1) 
Immediate  Distribution  of  Stocks 

The  American  Tobacco  Company  will  buy  from  P.  Lorillard  Company, 
for  cash  at  par,  the  11,247  shares  of  the  preferred  stock  of  American  Snuff 
Company  held  by  P.  Lorillard  Company,  and  will  receive,  as  the  sole  com- 
mon stockholder  of  P.  Lorillard  Company,  and  by  way  of  dividends 
34,594  shares  of  the  common  stock  of  American  Snuff  Company  held  by 
P.  Lorillard  Company. 

The  American  Tobacco  Company  will  distribute  among  its  common 
stockholders  by  way  of  dividends,  and  to  be  charged  to  its  surplus,  all  of 
its  securities  of  the  following  described  classes,  whether  now  owned  by  it 
or  bought  by  it  from  American  Cigar  Company,  as  hereinbefore  set  forth, 
or  bought  by  it  from  P.  Lorillard  Company,  as  just  hereinbefore  s^t 
forth,  or  received  by  it  by  way  of  dividends  from  any  of  the  accessory  com- 
panies defendant,  as  herembefore  set  forth,  to  wit: 

American  Snuff  Company  common  stock; 

American  Snuff  Company  preferred  stock; 

George  W.  Helme  Company  common  stock. 

F 

Sale  by  the  American  Tobacco  Company  of  Manufacturing  AseeU  and 

BusincBB  to  Companies  to  Be  Formed 

(1) 

There  will  be  organized  a  new  corporation  called  Liggett  &  Myers  To- 
bacco Company,  and  a  new  corporation  called  P.  Lorillard  Company,  and 
The  American  Tobacco  Company  will  sell,  assign  and  convey  to  these  two 
companies,  factories,  plants,  brands  and  businesses,  and  capital  stocks  of 
tobacco  manufacturing  corporations,  as  follows: 

Weyman-Bruton  Company  common  stock; 

MacAndrews  &  Forbes  Company  common  stock; 

J.  S.  Young  Company  common  stock; 

The  Conley  Foil  Company  stock; 


404  Federal  Courts  and  Practice 

The  Johnston  Tin  Foil  and  Metal  Ck)mpany  stock; 

R.  J.  Reynolds  Tobacco  Company  stock; 

Corporation  of  United  Cigar  Stores  stock; 

British-American  Tobacco  Company,  Limited,  ordinary  shares; 

Porto  Rican- American  Tobacco  Company  stock; 

American  Stogie  Company  stock  (or  what  is  received  by  way  oi  divi- 
dends from  American  Cigar  Company  upon  dissolution  of  American  Stogie 
Company). 

Including  the  amount  lo  be  paid  to  American  Cigar  Company  and  P. 
Lorillard  Company  for  such  of  these  securities  as  are  to  be  acquired  by  Tlie 
American  Tobacco  Company  from  them  respectively,  and  excluding  those 
to  be  acquired  by  way  of  dividends,  and  which,  therefore,  do  not  affect 
the  surplus  of  The  American  Tobacco  Company,  never  having  be»i  set 
up  on  its  books,  these  securities  had  a  book  value  as  of  December  31, 1910, 
of  $35,011,865.03.  The  earning  capacity  of  all  the  above  securities  thus 
to  be  distributed,  based  upon  the  results  of  the  year  1910,  is  S9,8dO,410.76^ 
though  not  all  thereof  was  distributed  as  dividends. 

(2) 
Deferred  Dibposition  of  Stocks 

The  American  Tobacco  Company  will  sell  or  otherwise  dispose  of,  or 
distribute  by  way  of  dividends  to  its  common  stockholders  out  of  its  sur- 
plus at  the  time  existing,  before  January  1, 1915,  aU  of  its  holdings  of  the 
following  securities: 

British-American  Tobacco  Company,  Limited,  non-voting  preferenoe 
shares; 

The  Imperial  Tobacco  Company  (of  Great  Britain  and  Ireland),  Lun- 
ited,  ordinary  shares; 

Corporation  of  United  Cigar  Stores  bonds; 

MacAndrews  &  Forbes  Company  non-voting  preferred  stock. 

During  the  time  these  secmities  are  left  in  the  treasury  of  The  American 
Tobacco  Company,  The  American  Tobacco  Company  to  be  enjoined  from 
voting  any  thereof  that  under  the  terms  thereof  might  be  voted,  or  using 
any  thereof  to  exercise,  or  otherwise  exercising  or  attempting  to  exercise,  in- 
fluence or  control  over  the  said  companies  which  issued  the  said  securities 
respectively,  and  from  gaining  possession  of  any  of  the  said  companies  by 
bu3ring  in  at  a  foreclosure  had  under  any  of  the  securities,  for  any  default 
with  respect  thereto  or  otherwise. 

To  Liggett  <&  Myers  Tobacco  Company: 

Liggett  &  Myers  Branch  of  The  American  Tobacco  Company,  engaged 
in  the  manufacture  of  plug  tobacco  at  St.  Louis,  with  the  brands  ffonnir^ 
therewith; 

Spaulding  <&  Merrick,  a  company  of  which  The  American  Tobaooo  Gom- 
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pany  owns,  and  has  always  owned,  all  the  stock,  engaged  m  Chicago  in  the 
manufacture  of  fine  cut  tobacco  and  smoking  tobacco; 

Allen  &  Ginter  Branch  of  The  American  Tobacco  Company,  engaged  in 
the  manufacture  of  cigarettes  at  Richmond,  Virginia,  and  the  brands  con- 
nected therewith  (this  does  not  include  the  brand  ''Sweet  Caporal,"  made 
partly  there  and  partly  at  New  York); 

Chicago  Branch  of  The  American  Tobacco  Company,  a  factory  at  Chi- 
cago engaged  in  the  numufacture  of  smoking  tobacco,  with  the  brands 
connected  therewith; 

Catlin  Branch  of  The  American  Tobacco  Company,  a  factory  at  St. 
Louis  engaged  in  the  manufacture  of  smoking  tobacco,  with  the  brands 
connected  there^th; 

Nail  &  Williams  Tobacco  Company,  a  company  of  which  The  American 
Tobacco  Company  owns  all  the  stock,  engaged  in  the  manufacture  of 
plug  and  smoking  tobacco  at  Louisville,  Kentucky; 

The  John  Bollman  Company,  a  company  engaged  in  the  manufacture  of 
cigarettes  at  San  Francisco;  of  this  corporation  The  American  Tobacco 
Company  owns  ninety  per  cent  of  the  stock,  which  it  is  proposed  to  turn 
over  to  the  Liggett  &  Myers  Tobacco  Company; 

Pinkerton  Tobacco  Company,  a  corporation  engaged  in  the  manufacture 
of  scrap  tobacco  (a  kind  of  smoking  tobacco),  at  Toledo,  Ohio;  of  this  cor- 
poration The  American  Tobacco  Company  owns  77H  per  cent  of  the 
stock,  which  it  is  proposed  to  turn  over  to  the  Liggett  &  Myers  Tobacco 
Company. 

W.  R.  Irby  Branch  of  the  American  Tobacco  Company  at  New  Orleans, 
engaged  in  the  manufacture  of  cigarettes  and  smoking  tobacco,  the  prin- 
cipal brands  being  ''Home  Run"  and  "King  Bee"; 

The  Duke-Durham  Branch  of  The  American  Tobacco  Company,  en- 
gaged in  the  manufacture  of  cigarettes  and  smoking  tobacco  at  Durham, 
N.  C;  principal  cigarette  brands,  "Piedmont"  and  "American  Beauty"; 
principal  smoking  tobacco  brand,  "Duke's  Mixture"; 

Two  little  cigar  factories  located,  the  one  at  Philadelphia,  and  the  other 
at  Baltimore,  branches  of  The  American  Tobacco  Company;  principal 
brand,  "Recruits." 

To  P.  LoriUard  Company: 

AD  the  rights  of  The  American  Tobacco  Company  in  the  present  P. 
LoriUard  Company,  to  wit:  all  the  common  stock  and  $1,596,100  at  par 
out  of  a  total  issue  of  $2,000,000  of  eight  per  cent  preferred  stock;  it  is 
contemplated  that  as  a  part  of  these  reorganizations  the  LoriUard  Com- 
pany, as  at  present  constituted,  be  wound  up  and  the  new  company  be 
organized,  taking  over  assets  of  the  P.  LoriUard  Company; 

S.  Anargyros,  a  company  engaged  in  the  manufacture  of  cigarettes,  in 
which  The  American  Tobacco  Company  owns  aU  the  stock,  and  of  which 
it  has  always  owned  aU  the  stodc; 
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Luhrman  &  Wflbem  Tobacco  Company,  a  company  engaged  in  the 
manufacture  of  scrap  tobacco  (a  kind  of  smoking  tobacco),  of  which  Tbe 
American  Tobacco  Company  owns,  and  has  for  many  years  owned,  all  the 
stock; 

Philadelphia  Branch  B  at  Philadelphia,  Wilmington  Branch  B  at  Wil- 
mington, Penn  Street  Branch  at  Brooklyn,  Danville  Branch  B  at  Dan- 
ville and  Ellis  Branch  B  at  Baltimore,  branches  of  The  American  Tobacco 
Company  manufacturing  little  cigars,  the  principal  brand  being  "Between 
the  Acts"; 

Federal  Cigar  Company,  a  company  all  of  whose  stock  is,  and  has  always 
been,  owned  by  American  Cigar  Company,  but  which,  as  her^before 
provided,  is  to  be  purchased  for  cash  by  The  American  Tobacco  Company, 
each  of  these  conveyances  to  include  proper  and  adequate  storage  houses, 
leaf  tobacco  and  other  materials  and  supplies,  provision  for  book  accounts, 
including  in  each  case  a  ratable  proportion  of  the  cash  held  by  The  Amer- 
ican Tobacco  Company  on  December  31,  1910,  so  that  each  of  the  new 
corporations  will  be  fully  equipped  for  the  conduct  of  the  business  of 
manufacturing  and  dealing  in  tobacco. 


(2) 

Resources  and  Capitalization  of  Cohpanibs  and  Provisions  for 
Exchanging  and  Retiring  Sbcurities  of  Aicerigan  Tobaocx> 
Company. 

The  American  Tobacco  Company  has  securities  issued  and  ootsianifing 

as  follows: 

6%  bonds $82,882,650 

4%  bonds  (including  outstanding  4%  bonds  of  GonsoL  To- 
bacco Co.) , 51,354,100 

6%  preferred  stock. 78,689,100 

Common  stock 40,242,400 

The  American  Tobacco  Company  in  October,  1904,  immediately  after 
the  merger,  had  an  outstanding  issue  of  its  own  four  per  cent  bonds  and 
the  Consolidated  Tobacco  Company  four  per  cent  bonds  which  it  as- 
sumed, amounting  to  $78,689,100,  but  it  has  purchased  on  the  maricet  and 
retired  $27,335,000  at  par  of  these  four  per  cent  bonds,  charging  the 
amount  thus  expended  to  surplus.  The  six  per  cent  bonds  and  four  per 
cent  bonds  aforesaid  are  what  are  ordinarily  known  as  deboiture  bonds, 
and  are  issued  under  a  trust  indenture  which  imposes  a  general  charge  on 
the  property,  income  and  earnings  of  the  company  in  favor,  firsts  of  the 
six  per  cent  bonds,  and,  second,  of  the  four  per  cent  bonds.  The  Amencan 
Tobacco  Company,  after  the  reduction  of  the  surplus  through  the  acqoisH 
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tion  by  it  of  four  per  cent  bonds  as  aforesaid,  had  on  December  31, 1910,  a 
surplus  of  $61,119,991.63,  which  will  be  increased  by  the  siu*plus  earnings 
of  the  current  year.  The  distribution  of  securities  herein  provided  for  to 
be  forthwith  made,  would  diminish  the  said  surplus  by  $35,011,865.03,  the 
book  value  of  securities  to  be  so  distributed.  This  book  value  is  less  than 
actual  value,  but  in  view  of  the  fact  that  none  of  the  assets  of  The  Amer- 
ican Tobacco  Company  are  overvalued,  the  advance  of  the  book  value  of 
the  securities  to  be  distributed  as  hereinbefore  set  forth  to  their  actual 
value,  would  operate  at  the  same  time  to  increase  the  surplus  of  the  Com- 
pany, and  so  its  surplus,  after  such  distribution,  would  remain  just  the 
same  as  though  the  advance  to  actual  value  had  not  been  made  on  the 
books  of  the  Company. 

The  properties  to  be  conveyed  to  the  Liggett  &  Myers  Tobacco  Com- 
pany and  P.  Lorillard  Company,  based  upon  conditions  as  of  December  31, 
1910,  the  last  completed  year,  including  in  such  conveyances  the  proper 
and  proportionate  storage  houses,  leaf  tobacco,  supplies  and  materials  and 
cash,  but  without  anything  for  value  of  brands,  trademarks,  formulse, 
recipes  and  goodwill,  but  including  stocks  of  companies,  are  of  the  value  of 
$30,607,261.96  to  Liggett  &  Myers  Tobacco  Company,  and  $28,091,748.86 
to  P.  Lorillard  Company.  So  far  as  these  conditions  shaU  be  changed 
before  the  day  of  the  conveyance,  any  deficiency  is  to  be  made  good  in 
cash,  so  that  these  two  companies  will  have  said  amoimts  in  tangible  as- 
sets, as  aforesaid,  useful,  and  such  as  have  been  used,  in  the  manufacture 
of  the  brands  to  be  conveyed  to  them  respectively,  and  cash.  The  Amer- 
ican Tobacco  Company  will  be  left  with  tangible  assets,  including  stocks 
of  companies  employed  in  manufacturing  tobacco  and  its  products,  cash 
and  bills  and  accounts  receivable,  of  the  value  of  $53,408,498.94  as  of 
December  31,  1910.  The  profits  earned  during  the  year  1910  on  the 
brands  and  businesses  to  be  conveyed  by  The  American  Tobacco  Com- 
pany to  Liggett  <&  Myers  Tobacco  Company  amounted  to  $7,468,172.02, 
and  the  profits  on  the  brands  and  businesses  to  be  conveyed  by  The 
American  Tobacco  Company  to  P.  Lorillard  Company  amoimted  to 
$5,264,729.38. 

It  is  proposed  that  the  value  of  the  brands,  trademarks,  recipes,  formulse 
and  goodwill  to  be  sold  to  each  of  these  companies,  be  determined  by  their 
earning  capacity,  based  upon  the  results  for  the  year  1910,  so  that  each 
shall  have  an  earning  capacity  of  11.02  per  cent  per  annum  upon  its  total 
property,  including  both  tangible  property  and  brand  value  and  goodwill. 
Upon  this  basis  the  consideration  to  be  paid  by  the  Liggett  &  Myers  To- 
bacco Company  will  be  $30,607,261.96,  value  of  tangible  assets  as  above 
stated,  and  $36,840,237.04,  value  of  brands,  trademarks,  recipes,  formulss 
and  goodwill,  making  a  total  of  $67,447,499;  and  the  consideration  to  be 
paid  by  the  P.  Lorillard  Company  will  be  $28,091,748.86,  value  of  tangible 
assets  as  above  stated,  and  $19,460,752.14,  value  of  brands,  trademarks, 
recipes,  formulae  and  goodwill,  making  a  total  of  $47,552,501.   The  brands, 
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trademarks,  recipes,  f  ormuke  and  goodwill  of  The  American  Tobacco  Com- 
pany, on  December  31,  1910,  were  of  the  book  value  of  $101,324,964.(17. 
The  payments  for  brand  value,  etc.,  to  The  American  Tobacco  Company 
to  be  made  by  Liggett  &  Myers  Tobacco  Company  and  P.  LoriUard  Com- 
pany as  aforesaid,  make  an  aggregate  of  $56,300,989.18,  and  would  thus 
leave  the  book  value  of  brands,  trademarks,  recipes,  formulae  and  goodwill 
retained  by  The  American  Tobacco  Company  at  $45,023,974.89,  which 
added  to  the  $53,408,498.94  of  tangible  manufacturing  assets  to  be  retained 
by  The  American  Tobacco  Company,  will  make  the  total  book  value 
of  manufacturing  property  to  be  retained  by  that  Company  $98,432,473.83 
upon  which  its  earnings,  based  upon  the  results  for  the  year  1910,  would 
be  $11,369,809.82,  or  11.55  per  cent. 

The  Liggett  &  Myers  Tobacco  Company  and  the  P.  Lorillard  Company 
would  pay  for  these  conveyances,  theref ore,  the  aggregate  as  aforesaid,  to 
wit: 

Liggett  &  Myers  Tobacco  Company $67,447,499 

P.  Lorillard  Company 47,552,501 

Aggregating $115,000,000 

or  each  with  its  earnings  on  the  business  for  the  year  1910  so  capitaliied 
that  said  earnings  represent  11.02  per  cent  upon  the  capital. 

Liggett  &  Myers  Tobacco  Company  and  P.  Lorillard  Company  will 
issue  securities  to  cover  such  capitalization  in  the  aggregate  as  follows:  To 
an  amount  equal  to  one-half  of  the  outstanding  six  per  cent  bonds  of  The 
American  Tobacco  Company,  that  is,  $26,441,325  at  par  in  seven  per 
cent  bonds;  to  an  amount  equal  to  one-half  of  the  outstanding  four  p^ 
cent  bonds  of  The  American  Tobacco  Company,  that  is,  $25,677,050  at 
par  in  five  per  cent  bonds;  to  an  amount  equal  to  one-third  of  the  out- 
standing preferred  stock  of  The  American  Tobacco  Company,  that  is, 
$26,229,700  at  par,  in  seven  per  cent  cumtdative  voting  preferred  stock; 
which,  upon  liquidation  of  the  Company,  shall  be  paid  at  par  with  accrued 
unpaid  dividends,  before  any  amount  shaU  be  paid  to  common  stock,  with 
balance  of  assets  distributable  ratably  to  the  common  stock;  and  the  bal- 
ance of  said  $115,000,000,  that  is,  $36,651,925  in  common  stock;  the  seven 
per  cent  bonds  and  the  five  per  cent  bonds  to  mature  at  the  time  fixed  re- 
spectively for  the  maturity  of  the  six  per  cent  bonds  and  the  four  per  cent 
bonds  of  The  American  Tobacco  Company  now  outstanding,  and  to  be 
issued  under  an  indenture  of  substantially  like  tenor  and  terms  with  the 
present  indenture  of  The  American  Tobacco  Company  under  which  its 
six  per  cent  bonds  and  four  per  cent  bonds  were  issued,  the  seven  pa* 
cent  bonds  to  have  priority  in  charge  over  the  five  per  cent  bonds  in  the 
same  way  that  the  six  per  cent  bonds  of  The  American  Tobacco  Com- 
pany have  priority  of  charge  over  the  four  per  cent  bonds.    Thus  the 
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capitaliaation  of  the  Liggett  &  Myers  Tobacco  Ck>mpany  and  P.  Lorillard 
Ck)mpany  will  be  as  follows: 

ligcett  A  Myen  Lorillard  Total 

7%  bonds. $15,507,837  $10,933,488  $26,441,326 

6%  bonds 15,059,589  10,617,461  25,677,060 

7%  preferred  stock 15,383,719  10,845,981  26,229,700 

Common  stock 21,496,364  15,156,571  36,651,926 


$67,447,499        $47,562,501      $115,000,000 

All  of  these  securities  of  the  Liggett  &  Myers  Tobacco  Company  and  the 
P.  Lorillard  Company  to  be  turned  over  to  The  American  Tobacco  Com- 
pany in  payment  of  the  purchase  price  for  the  factories,  plants,  brands  and 
businesses  and  capital  stocks  of  tobacco  manufacturing  corporations  so 
to  be  conveyed  to  Liggett  &  Myers  Tobacco  Company  and  P.  Lorillard 
Company  respectively  as  hereinbefore  set  out. 

These  securities  will  be  disposed  of  by  The  American  Tobacco  Com- 
pany as  follows: 

Tlie  common  stock  will  be  offered  for  cash  at  par  to  the  holders  of  the 
common  stock  of  The  American  Tobacco  Company  in  proportion  to  their 
holding?,  and  any  not  purchased  by  the  person  thus  entitled  thereto  shall 
be  sold  to  persons  other  than  the  individual  defendants,  to  the  end  that 
such  ofifer  of  common  stock  of  the  two  new  companies  to  the  common 
stockholders  of  The  American  Tobacco  Company  shall  not  be  used  by 
the  individual  defendants  to  increase  their  ownership  therein  beyond  the 
proportion  of  their  holdings  of  the  common  stock  of  The  American  To- 
bacco Company. 

To  each  holder  of  the  six  per  cent  bonds  of  The  American  Tobacco  Com- 
pany, an  ofifer  shall  be  made  to  acquire  his  bonds  for  cancellation,  and  to 
give  in  exchange  therefor,  as  to  one-half  thereof,  new  seven  per  cent  bonds 
of  Liggett  &  Myers  Tobacco  Company  and  P.  Lorillard  Company  at  par, 
and  in  payment  for  the  other  half  thereof,  cash  at  the  rate  of  $120  and  ac- 
crued interest  for  each  $100  face  value  of  the  bonds. 

To  each  holder  of  the  four  per  cent  bonds  of  The  American  Tobacco 
Company,  an  ofifer  shall  be  made  to  acquire  his  bonds  for  cancellation, 
and  to  give  in  exchange  therefor,  as  to  one-half  thereof,  new  five  per  cent 
bonds  of  Liggett  &  Myers  Tobacco  Company  and  P.  Lorillard  Company 
at  par,  and,  in  pa3rment  for  the  other  half  thereof,  cash  at  the  rate  of  $96 
and  accrued  interest  for  each  $100  face  value  of  the  bonds. 

To  each  holder  of  the  preferred  stock  of  The  American  Tobacco  Com- 
pany, an  ofifer  shall  be  made  to  acquire  one-third  of  his  stock  for  cancella- 
tion in  exchange  for  an  equal  amoimt  at  par  of  Liggett  &  Myers  Tobacco 
Company  and  P.  Lorillard  Company. 

On  account  of  the  larger  capitalization  of  the  Liggett  <&  Myers  Tobacco 
Company  as  compared  with  the  P*  Lorillard  Company,  each  cliuss  of 
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the  new  securities  will  issue  in  the  proportion  of  58.65  per  cent  thereof  of 
Liggett  &  Myers  Tobacco  Company  securities  and  41.35  per  cent  thereof 
of  P.  Lorillard  Company  securities.  The  stocks  will  be  issued  in  shares  of 
$100,  and  coupon  bonds  in  denominations  of  $1,000,  and  registered  bonds 
in  larger  denominations,  and  in  denominations  of  $100  and  $50,  and  in 
actual  issue  fractions  will  be  eliminated. 

The  common  stocks  of  the  two  Companies  aforesaid  are  to  be  sold  as 
above  set  out  prior  to  March  1,  1912,  with  three  years  to  be  allowed  for 
the  retirement  of  the  bonds  and  preferred  stock  of  The  American  Tobacco 
Company,  as  above  set  out.  Pending  such,  the  said  seven  per  cent  bonds, 
five  per  cent  bonds,  and  seven  per  cent  preferred  stocks  of  the  Liggett  & 
Myers  Tobacco  Company  and  the  P.  Lorillard  Company,  together  with  an 
amount  in  cash,  or  in  securities  owned  by  The  American  Tobacco  Com- 
pany, at  their  book  value,  or  partly  in  cash  and  partly  in  such  securities, 
equal  to  the  amounts  required  if  all  such  sales  and  exchanges  are  made, 
will  be  deposited  with  the  Guaranty  Trust  Company  of  New  York,  the 
trustee  in  the  indenture  under  which  the  six  per  cent  bonds  and  the  four 
per  cent  bonds  of  The  American  Tobacco  Company  are  issued,  as  the 
agency  to  efifect  the  purchase  and  exchange.  Such  deposit  will  be  made, 
not  to  secure,  nor  create  a  trust  fund  for  the  bonds,  but  for  the  purpose  of 
sequestrating  and  taking  from  the  control  of  The  American  Tobacco  Com- 
pany the  securities  and  cash  so  deposited.  During  the  time  of  such  deposit, 
the  securities  shall  be  in  the  name  of,  as  well  as  in  the  custody  of,  said  Trust 
Company,  with  any  voting  rights  attaching  thereto,  but  The  American 
Tobacco  Company  shall  receive  from  the  Trust  Company  all  dividends 
and  interest  collected  by  it  on  account  of  such  securities;  and  The  Ameri- 
can Tobacco  Company  shall  have  the  right  at  any  time  and  from  time  to 
time  to  sell,  at  such  price  as  it  may  determine,  and  direct  the  delivery  of 
any  of  such  securities  (except  the  securities  of  Liggett  <&  Myers  Tobacco 
Company  and  P.  Lorillard  Company),  the  consideration  therefor  to  go  into 
the  hands  of  said  Trust  Company;  or  to  withdraw  any  of  such  securities 
(except  the  securities  of  Liggett  &  Myers  Tobacco  Company  and  P.  Loril- 
lard Company)  for  the  purpose  of  distribution  among  its  common  stock- 
holders, if  its  surplus  at  the  time  permits;  or  to  substitute  other  securities 
of  like  book  value  for  the  securities  so  deposited  (except  as  to  the  securities 
of  Liggett  &  Myers  Tobacco  Company  and  P.  Lorillard  Company) ;  or  to 
alter  the  relative  proportion  of  cash  and  securities;  it  being  the  intent  of 
this  provision  that  there  shall  be  sequestrated  from  the  control  of  The 
American  Tobacco  Company,  all  the  securities  of  the  Liggett  &  Myers 
Tobacco  Company  and  P.  Lorillard  Company,  and  an  additional  amount 
of  cash  or  other  securities  equal,  upon  the  purchase  basis  aforesaid,  to  the 
value  of  the  four  per  cent  bonds  and  the  six  per  cent  bonds  of  The  Amer- 
ican Tobacco  Company  at  the  time  outstanding.  At  the  end  of  the  three 
years,  if  there  are  any  of  such  securities  of  the  Liggett  &  Myers  Tobacco 
Company  or  P.  Lorillard  Company  in  the  hands  of  such  trust  company  un- 
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disposed  of  by  such  exchange  as  aforesaid,  then  The  American  Tobacco 
Company  shall  apply  to  this  Court  for  an  order  as  to  the  disposition 
thereof.  Nothing  contained  in  this  provision,  and  nothing  done  mider  this 
provision,  shall  be  construed  as  providing  for  the  creation  of,  or  as  creat- 
ing, any  lien  or  security  on  anything  deposited  with  the  trust  company 
in  favor  of  the  six  per  cent  bonds  or  the  four  per  cent  bonds  of  The  Amer- 
ican Tobacco  Company  outstanding,  or  otherwise. 

G 

Voting  Rights  to  Preened  Stock 

By  proper  amendment  of  the  certificate  of  incorporation  of  The  Amer- 
ican Tobacco  Company,  the  preferred  stock  will  be  given  full  voting  rights. 


Certain  Incidental  Provmons 

(1) 

P.  Lorillard  Company  is  a  New  Jersey  company,  with  $3,000,000  of  com- 
mon stock,  all  of  which  is  owned  by  The  American  Tobacco  Company,  and 
$2,000,000  of  eight  per  cent  preferred  stock.  Of  this  preferred  stock  The 
American  Tobacco  Company  holds  $1,596,100  at  par,  and  there  is  held 
by  others  $403,900  at  par.  Under  the  laws  of  New  Jersey  the  present 
P.  Lorillard  Company  may  be  dissolved  by  the  holders  of  two-thirds  of  the 
outstanding  stock,  and  upon  such  dissolution  the  preferred  stock  is  en- 
titled to  be  paid  at  par,  the  balance  of  the  assets  going  to  the  conunon 
stock.  In  view  of  the  fact,  however,  that  the  preferred  stock  of  the  present 
P.  Lorillard  Company  is  an  eight  per  cent  preferred  stock  with  abundant 
assets  and  earnings  to  make  the  principal  and  income  secure,  it  is  deemed 
fair  to  the  holders  of  this  outstanding  $403,900  of  preferred  stock  that 
they  be  given  an  opportunity  to  take,  at  their  option,  either  cash  at  par, 
which  they  are  l^ally  entitled  to,  or  the  seven  per  cent  preferred  stock 
of  the  proposed  new  P.  Lorillard  Company.  As  the  preferred  stock  of 
the  new  P.  Lorillard  Company  is  to  be  a  seven  per  cent  preferred  stock, 
the  holders  of  said  $403,900  of  said  present  preferred  stock  will  be  offered 
stock  of  the  new  company  at  the  rate  of  $114.25  for  each  share.  It  is 
therefore  proposed  that  the  new  P.  Lorillard  Company  provide  for  an 
additional  amount  of  preferred  stock  sufficient  to  take  care  of  $403,900 
preferred  stock,  on  that  basis,  to  wit:  $114.25  in  new  seven  per  cent  pre- 
ferred stock  for  each  $100  of  said  stock,  amounting  to  $461,600  at  par  of 
preferred  stock  in  addition  to  that  set  out  hereinbefore.  In  view  of  the 
fact  that  in  the  statements  hereinbefore  made  as  to  earnings  of  the  P.  Lo- 
rillard Company  there  is  included  only  such  part  of  the  earnings  of  the 
present  P.  Lorillard  Company  as  accrued  to  the  proportion  of  its  stock 
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held  by  The  American  Tobcu;co  Company,  this  increase  of  preferred  stock 
would  increase  proportionately  the  profits  of  the  P.  Lorillard  Company, 
and  does  not  derange  any  of  the  figures  hereinbefore  given,  or  given  in 
any  of  the  Exhibits  hereto  and  hereinafter  referred  to. 

(2) 

American  SnufiF  Company  manufactures  and  sells  a  brand  of  snuff  called 
''Garrett,"  which  has  a  large  sale  in  the  Southern  and  Southwestern  sec- 
tions of  the  coimtry.  Originally  this  brand  was  manufactured  at  York- 
lyn,  Delaware,  and  in  part  packed  in  Philadelphia.  Several  years  ago 
American  Snuff  Company  determined,  on  account  of  freight  rate  condi- 
tions, to  manufacture  this  brand  at  Clarksville,  Tennessee,  and  to  pack 
it  at  Memphis,  Tennessee,  and  that  the  factories  at  Yorklyn,  Delaware, 
should  be  given  up  to  the  manufacture  of  other  brands.  It  has  yet, 
though,  been  unable  to  produce  in  Clarksville,  Tennessee,  goods  similar  to 
the  goods  heretofore  and  now  made  by  it  at  Yorklyn,  Delaware,  although 
the  experiment  is  still  in  progress,  and  with  hope  of  success.  Under  the 
plan  hereinbefore  outlined,  the  brand  ''Garrett"  snuff  is  allotted  to  Amer- 
ican Snuff  Company,  and  the  factories  other  than  one  factory  at  Yorklyn, 
Delaware,  are  allotted  to  George  W.  Helme  Company;  your  Petitioners 
pray  that  in  the  approval  and  adoption  by  this  Court  of  this  plan,  Ameri- 
can Snuff  Company  and  George  W.  Helme  Company  be  permitted  to 
manufacture  brands  the  one  for  the  other,  for  a  period  not  exceeding  one 
year  from  March  1,  1912,  each  company  paying  to  the  other  as  oonsid- 
ation  for  such  manufacture,  the  cost  thereof  plus  five  per  cent;  the  neces- 
sity of  paying  five  per  cent  above  cost  is  sufficient  inducement  to  each 
company  to  manufacture  its  own  goods  as  soon  as  American  Snuff  Com- 
pany is  able  to  manufacture  "Garrett"  snuff  of  the  requisite  character 
and  kind  in  its  Clarksville  factory,  thus  leaving  the  Yorklyn  factmes, 
other  than  No.  5,  for  the  manufacture  by  the  George  W.  Helme  Com- 
pany of  its  own  brands. 

This  Court,  having  heard  the  parties  as  directed  by  the  Supreme  Court 
of  the  United  States,  it  is  further  ascertained  and  determined,  and 

Ordered,  adjttdqed  and  decreed  that  said  plan  hereinabove  set  forth 
is  a  plan  or  method  which,  taken  with  the  injunctive  provisi<Hi8  herem- 
after  set  forth,  will  dissolve  the  combination  heretofore  adjudged  to  be 
illegal  in  this  cause,  and  will  re-create  out  of  the  elements  now  compoang 
it  a  new  condition  which  will  be  honestly  in  harmony  with,  and  not  re- 
pugnant to,  the  law,  and  without  unnecessary  injury  to  the  public  oit  the 
rights  of  private  property. 

It  is  further  ordered,  adjitdged  and  decreed  that  the  said  plaa  as 
hereinabove  set  forth  be,  and  it  is  hereby,  approved  by  this  Court,  and 
the  defendants  herem  are  respectively  directed  to  proceed  forthwith  to 
carry  the  same  into  effect. 

The  necessities  of  the  situation  in  the  judgment  of  this  Court  requiring 
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the  extension  of  the  period  for  canying  into  execution  said  plan  to  a  fur- 
ther time  not  to  exceed  sixty  days  from  December  30, 1911, 

It  is  further  ordered,  adjxtdoed  and  decreed  that  the  defendants 
be  allowed  until  February  28, 1912,  to  carry  said  plan  into  execution. 

It  IB  FURTHER  ORDERED,  ADJUDGED  AND  DECREED  that  the  defendants, 
their  officers,  directors,  servants,  agents  and  employees  be,  and  they  are 
hereby,  severally  enjoined  and  restndned  as  follows: 

From  continuing  or  carrying  into  further  effect  the  oombination  ad- 
judged illegal  in  this  cause,  and  from  entering  into  or  forming  any  like 
combination  or  conspiracy,  the  effect  of  which  is  or  will  be  to  restrain  com- 
merce in  tobacco  or  its  products  or  in  articles  used  in  connection  with  the 
manufacture  and  trade  in  tobacco  and  its  products,  among  the  States  or  in 
the  territories  or  with  foreign  nations,  or  to  prolong  the  unlawful  monop- 
oly of  such  commerce  obtained  and  possessed  by  the  defendants,  as  ad- 
judged herein  in  violation  of  the  Act  of  Congress  approved  July  2,  1890, 
either: 

1.  By  causing  the  conveyance  of  the  factories,  plants,  brands  or  busi- 
ness of  any  of  the  fourteen  corporations  among  which  the  properties  and 
businesses  now  in  the  combination  are  to  be  distributed,  to-wit:  Amer- 
ican Tobacco  Company,  Liggett  &  Meyers  Tobacco  Company,  P.  Loril- 
lard  Company,  American  Snuff  Company,  George  W.  Helme  Company, 
Weyman-Bruton  Company,  R.  J.  Reynolds  Tobacco  Company,  British- 
American  Tobacco  Company,  Limited,  Porto  Rican-Americon  Tobacco 
Company,  MacAndrews  &  Forbes  Company,  J.  S.  Young  Company, 
The  Conley  Foil  Company,  The  Johnston  Tin  Foil  and  Metal  Company 
and  United  Cigar  Stores  Company,  to  any  other  of  said  corporations;  by 
placing  the  stocks  of  any  one  or  more  of  said  corporations  in  the  hands 
of  voting  trustees  or  controlling  the  voting  power  of  such  stocks  by  any 
similar  device;  or 

2.  By  making  any  express  or  implied  agreement  or  arrangement  to- 
gether or  one  with  another  like  those  adjudged  illegal  in  this  cause,  rela- 
tive to  the  control  or  management  of  any  of  said  fourteen  corporations,  or 
the  price  or  terms  of  purchase,  or  of  sale,  of  tobacco  or  any  of  its  products, 
or  the  supplies  or  other  products  dealt  with  in  connection  with  the  tobacco 
business,  or  relative  to  the  purchase,  sale,  transportation  or  manufacture 
of  tobacco,  or  its  products  or  supplies  or  other  products  dealt  with  as  afore- 
said, by  any  of  the  parties  hereto,  which  will  have  a  like  effect  in  restraint 
of  commerce  among  the  states,  in  the  territories  and  with  foreign  nations 
to  that  of  the  combination,  the  operation  of  which  is  enjoined  in  this 
cause;  or  by  making  any  agreement  or  arrangement  of  any  kind  with  any 
other  of  such  corporations  under  which  trade  or  business  is  apportioned 
between  such  corporations,  in  respect  either  to  customers  or  localities. 

3.  By  any  of  said  fourteen  corporations  retaining  or  employing  the  same 
clerical  organization,  or  keeping  the  same  office  or  offices,  as  any  other  of 
said  corporations. 
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4.  By  any  of  said  fourteen  corporations  retaining  or  holding  capital 
stock  in  any  other  corporation  any  part  of  whose  stock  is  also  retained 
and  held  by  any  other  of  said  corporations;  provided,  however,  that  this 
prohibition  shall  not  apply  to  the  holdings  by  the  Porto  Rican-American 
Tobacco  Company  and  American  Cigar  Company  of  stock  in  Porto  Rican 
Leaf  Tobacco  Company,  nor  shall  it  apply  to  the  holding  of  stock  of  the 
National  Snufif  Company,  Limited,  by  Weyman-Bruton  Company  and 
British-American  Tobacco  Company,  Limited. 

5.  By  any  of  said  fourteen  corporations  doing  business  directiy  or  in- 
directly under  any  other  than  its  own  corporate  name  or  the  name  of  a 
subsidiary  corporation  controlled  by  it;  provided,  however,  that  in  case  of  a 
subsidiary  corporation  the  controlling  corporation  shall  cause  the  products 
of  such  subsidiary  corporation  which  are  sold  in  the  United  States  and 
bear  the  name  of  the  manufacturer,  to  bear  also  a  statement  indicating  the 
fact  of  such  control. 

6.  By  any  of  said  fourteen  corporations  refusing  to  sell  to  any  jobber 
any  brand  of  any  tobacco  product  manufactured  by  it  except  upon  cod- 
dition  that  such  jobber  shall  purchase  from  the  vendor  some  ot^er  brand 
or  product  also  manufactured  and  sold  by  it;  provided,  however,  that  this 
prohibition  shall  not  be  construed  to  apply  to  what  are  known  as  "com- 
bination orders"  under  which  some  brand  or  product  may  be  offered  to 
a  jobber  or  dealer  at  a  reduced  price  on  condition  that  he  purchase  a 
given  quantity  of  some  other  brand  or  product. 

It  IS  FURTHER  ORDERED,  ADJUDGED  AND  DECREED  that  during  a  poiod  of 

five  years  from  the  date  hereof,  each  of  said  fourteen  corporations  herein- 
before named,  its  officers,  directors,  agents,  servants  and  employees,  are 
hereby  enjoined  and  restrained  as  follows: 

1.  None  of  the  said  foiul^een  corporations  shall  have  any  officer  or  di- 
rector who  is  also  an  officer  or  director  in  any  other  of  said  oorporationa 

2.  None  of  said  fourteen  corporations  shall  retain  or  employ  the  same 
agent  or  agents  for  the  purchase  in  the  United  States  of  tobacco  leaf  or 
other  raw  material,  or  for  the  same  in  the  United  States  ol  tobacco  or  other 
products,  as  that  of  any  other  of  said  corporations. 

3.  None  of  said  fourteen  corporations  shall  directly  or  indirectly  ac- 
quire any  stock  in  any  other  of  said  corporations,  or  purchase  or  acquire 
any  of  the  factories,  plants,  brands  or  business  of  any  other  oi  said  cor- 
porations, or  make  loans  or  otherwise  extend  financial  aid  to  any  other 
of  said  corporations. 

The  provisions  of  this  decree  shall  apply  only  to  trade  and  ccMnmerce 
in  or  between  the  several  states  and  territories  and  the  District  of  Colum- 
bia, and  trade  and  commerce  between  the  United  States  and  foreign  na- 
tions. 

It  is  further  ordered,  adjudged  and  decreed  that  British-American 
Tobacco  Company,  Limited,  and  The  Imperial  Tobacco  Company  (of 
Great  Britain  and  Ireland),  Limited,  shall  not  act  as  agent  for  each  other. 
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nor  employ  a  common  agent,  for  the  purchase  of  leaf  tobacco  in  the  United 
States,  and  neither  of  said  two  companies  shall  unite  with  any  of  the  said 
fourteen  corporations  among  which  the  properties  and  biisinesses  now 
in  the  combination  are  to  be  distributed,  in  the  emplo3rment  of  a  com- 
mon  agent  for  the  purchase  of  tobacco  leaf  in  the  United  States. 

It  is  further  ordered,  adjudged  and  decreed  that  each  of  the 
twenty-nine  individual  defendants  in  this  suit  be  enjoined  and  restrained 
from  at  any  time  within  three  years  from  the  date  of  this  decree,  acquir- 
ingy  owning  or  holding,  directly  or  indirectly,  any  stock,  or  any  legal  or 
equitable  interest  in  any  stock  in  any  one  of  said  fourteen  corporations, 
except  British-American  Tobacco  Company,  Limited,  in  excess  of  the 
amount  to  which  he  will  be  entitled  under  the  provisions  of  the  plan  when 
the  same  shall  have  been  carried  out  as  proposed  as  the  present  owner  of 
the  amount  of  stocks  in  said  several  companies  shown  by  the  affidavits 
of  said  several  defendants  filed  herein  on  the  16th  day  of  November,  1911 ; 
provided,  however,  that  any  of  said  defendants  may,  notwithstanding  this 
prohibition,  acquire  from  any  other  or  others  of  said  defendants,  or  in 
case  of  death  from  their  estates,  any  of  the  stock  held  by  such  other  de- 
fendant or  defendants  in  any  of  said  corporations. 

It  IB  FURTHER  ORDERED,  ADJUDGED  AND  DECREED  that  the  DCw  Com- 
panies whose  organization  is  provided  for  in  the  plan  hereinabove  set  forth, 
to-wit:  Liggett  &  Myers  Tobacco  Company,  P.  Lorillard  Company, 
George  W.  Helme  Company,  Weyman-Bruton  Company  and  J,  S.  Young 
Company,  shall,  after  their  formation  and  by  appropriate  proceeding, 
be  made  parties  defendant  to  this  cause  and  subject  to  the  provisions  of 
this  decree  and  bound  by  the  injunctions  herein  granted. 

It  is  further  ordered,  adjudged  and  decreed  that  any  party  hereto 
may  make  application  to  the  court  for  such  orders  and  directions  as  may 
be  necessary  or  proper  in  relation  to  the  carrying  out  of  said  plan,  and  the 
provisions  of  this  decree. 

It  is  further  ordered,  adjudged  and  decreed  that  the  costs  of  this 
action  shall  be  paid  by  the  defendants  other  than  R.  P.  Richardson,  Jr.  & 
Company,  Incorporated,  as  to  whom  the  suit  has  heretofore  been  dis- 
missed, and  the  payment  by  the  defendant  The  American  Tobacco  Com- 
pany of  the  reasonable  costs  and  counsel  fees  of  the  committees  organized 
for  the  protection  of  the  six  per  cent  bonds,  four  per  cent  bonds  and  pre- 
ferred stock  of  The  American  Tobacco  Company,  is  hereby  approved. 

It  is  further  ordicred,  adjudged  and  decreed  that  the  defendants 
The  American  Tobacco  Company,  MacAndrews  &  Forbes  Company, 
American  Snufif  Company,  and  each  of  them,  and  their  and  each  of  their 
officers,  directors,  servants,  agents  and  employees,  be  severally  enjoined 
and  restrained  as  in  said  plan  set  forth,  from  voting  stocks,  exercising  in- 
fluence or  control  over  other  companies  or  gaining  possession  of  other  com- 
panies through  the  use  of  securities  temporarily  held  by  them  respectively 
under  said  plan  in  each  and  every  case  in  which  it  is  provided  in  and  by 
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the  said  plan  that  any  of  said  three  last  named  defendants  shall  be  so  en- 
joined. 

It  is  further  ordered,  adjudged  and  degreed  that  such  bodes  and 
papers  of  the  defendants  The  American  Tobacco  Company  and  S.  Anar- 
gyros,  or  either  of  them,  as  relate  to  the  suit  of  The  Ludlngton  Cigarette 
Machine  Company  v,  S.  Anargyros  and  The  American  Tobacco  Company, 
or  the  siibject  matter  thereof  or  any  part  thereof,  be  preserved  by  the  sud 
defendants  respectively  until  after  the  accounting,  if  any  shall  take  place 
in  said  suit,  and  said  suit  be  finally  determined  and  ended. 

It  is  further  ordered,  adjudged  and  decreed  that  jurisdiction  of 
this  cause  is  retained  by  this  Court,  for  the  purpose  of  making  such  other 
and  further  orders  and  decrees,  if  any,  as  may  become  necessary  for  cany- 
ing  out  the  mandate  of  the  Supreme  Court. 
November  16, 1911. 

E.  Henrt  Lagombe, 

Circuit  Judge. 
AiJRED  C.  Coxe, 

Circuit  Judg^ 
H.  G.  Ward, 

Circuit  Judge. 
Wai/ter  C.  Noyes, 

Circuit  Judge. 

Satisfied  that  the  decree  would  terminate  the  monopoly 
and  produce  actual  competition,  Attorney-General  Wicker- 
sham  promptly  announced  that  he  would  not  appeal  it  to 
the  Supreme  Court,  In  a  statement  given  out  after  the 
decree  had  been  entered  the  Attorney-General  said: 

By  this  decree  the  court  approves  the  plan  for  the  termination  oi  the 
existing  unlawful  combination  and  the  recreation  of  competitive  condi- 
tions, embodying  as  it  does  substantially  all  of  the  modifications  sug- 
gested on  behalf  of  the  Government. 

By  the  terms  of  the  plan  the  business  of  the  trust  in  its  various  branches 
is  distributed  among  fourteen  separate  and  distinct  corporations,  no  one 
of  which  will  acquire  substantially  more  than  one-third  (in  one  or  tvro 
instances  rising  to  40  per  cent.)  of  the  business  of  the  country  in  any  par- 
ticular line  in  which  it  is  to  deal.  The  court  perpetually  enjoins  all  of  the 
defendants  as  well  as  the  new  corporations  to  be  created  under  the  plan 
from  such  conduct  in  the  future  as  in  the  past  had  resulted  in  unlawful 
conditions.  It  specifically  enjoins  the  conveyance  of  property  by  any 
one  of  the  fourteen  companies  to  any  other,  the  adoption  of  a  voting  trust 
or  other  similar  methods  of  stock  control,  the  making  of  agreements  as 
to  price,  terms  of  purchase  or  of  sale  of  leaf  tobacco  or  tobacco  or  otkor 


Trust  Prosecutions,  Decisions  and  Decrees       417 

products  dealt  in  by  the  companies,  or  the  apportionment  of  business 
between  the  fourteen  corporations  respecting  localities. 

It  enjoins  the  employment  by  any  one  of  the  distributee  companies  of 
the  same  business  organization  as  that  of  any  other  or  the  occupation  of 
the  same  offices.  With  a  few  trifling  exceptions  it  enjoins  any  one  of  the 
distributee  companies  from  holding  stock  in  any  corporation  a  part  of 
whose  stock  is  held  by  any  other  of  such  companies.  It  enjoins  any  one 
of  the  distributee  companies  from  doing  business  except  in  its  own  name 
or  that  of  a  subsidiary  company,  and  where  business  is  done  in  the  name 
of  a  subsidiary  the  product  must  also  bear  the  name  of  the  controlling  com- 
pany; it  enjoins  the  sale  of  any  brand  on  condition  that  the  vendee  shall 
also  buy  of  the  vendor  some  other  brand  manufactured  or  sold  by  it. 

The  British-American  Tobacco  Company  and  the  Imperial  Tobacco 
Company  are  enjoined  from  acting  as  agent  for  each  other,  from  employ- 
ing a  common  agent  in  the  purchase  of  leaf  tobacco  and  from  uniting  with 
any  of  the  seventeen  distributee  companies  in  the  employment  of  a  com- 
mon agent  for  the  purchase  of  leaf  tobacco  in  the  United  States. 

During  a  period  of  five  years  the  fourteen  distributee  companies  are 
enjoined  from  having  common  officers  or  directors,  from  employmg  the 
same  agents  for  the  purchase  of  leaf  tobacco  or  other  products  or  for  the 
sale  of  tobacco  or  other  products,  each  corporation  is  also  enjoined  from 
acquiring  stock  in  any  other,  from  purchasing  factories,  brands,  plants  or 
business  from  any  other  and  from  making  loans  or  extending  financial 
aid  to  any  other.  The  twenty-nine  individual  defendants  are  also  en- 
joined from  purchasing  except  from  each  other  any  additional  stock  in 
any  of  the  fourteen  distributee  companies  except  the  British-American 
company. 

The  decree  thus  embodies  substantially  all  of  the  requests  made  by  the 
Government  except  the  enforced  sale  and  distribution  to  outsiders  of 
the  United  Cigar  Stores  Company  and  authorizes  the  Government  at  any 
time  within  five  years  to  apply  to  the  court  for  relief  based  upon  a  show- 
ing that  competitive  conditions  have  not  actually  resulted  from  the  oper- 
ations of  the  plan. 

It  is  the  opinion  of  the  Attorney-General  that  the  execution  of  this  plan 
will  necessarily  result  in  a  termination  of  the  monopolistic  conditions 
created  by  the  unlawful  combination  and  in  substituting  actual  com- 
petitive conditions  instead. 

The  principal  objections  made  by  the  so-called  "independents"  to  the 
plan  were  based  first  on  the  fact  that  the  stocks  of  the  respective  distrib- 
utee companies  are  to  be  distributed  to  and  among  the  stockholders  of 
the  American  Tobacco  Company  so  that  the  same  body  of  shareholders 
will  substantially  control  each  of  the  distributee  companies.  The  objec- 
tions to  this  necessary  consequence  of  any  plan  of  disintegration  which 
could  possibly  be  worked  out  within  the  period  allowed  by  the  Supreme 
Court  are  met  first  by  conferring  voting  rights  which  now  are  vested  in 

27 


418  Federal  Courts  and  Practicb 

the  common  stock  alone  to  the  preferred  stockhblders  also;  secondly,  by 
the  restrictions  upon  the  actions  of  the  respectiye  corporations  embodied 
in  the  injunctive  features  of  the  decree. 

The  next  objection  made  was  that  the  size  of  some  of  the  corporations 
was  greater  than  that  of  any  of  the  existing  independents.  Nothing  in  the 
law  requires  or  in  the  opinion  of  the  Attorney-General  would  justify  the 
Government  in  taking  the  position  that  to  reduce  a  monopolistic  combinA- 
tion  to  legal  size  no  one  of  the  distributee  concerns  should  be  larger  than 
the  existing  independent  concern.  The  public  at  large  will  be  more  apt  to 
benefit  from  competition  between  a  number  of  large,  solvent,  well  oiganized 
companies  in  strong  hands  than  from  the  general  demoralization  of  busi- 
ness which  would  exisue  were  the  business  to  be  distributed  betweoi  a 
large  number  of  small,  weak  organizations  without  sufficient  capacity  to 
maintain  themselves  in  active  competition. 

Some  of  the  representatives  of  the  so-called  "Independent  Retail  Deal- 
ers' Association"  lurged  the  distribution  of  the  business  among  seventy 
corporations  instead  of  fourteen.  The  suggestion  might  as  well  have  been 
fifty  or  200.  For  the  Government  to  have  supported  any  such  conten- 
tion would  have  undoubtedly  resulted  in  a  receivership  and  aiormoua 
and  widespread  injury  to  the  general  business  conditions  of  the  country. 

A  point  was  also  made  that  in  the  division  of  brands  or  factories  the 
conditions  respecting  the  purchase  of  various  varieties  of  the  di£ferent  types 
of  tobacco  leaf  would  not  be  actually  competitive,  but  the  expert  of  the 
bureau  of  corporations  of  the  Department  of  Commerce  and  Labor,  to 
whom  these  phases  of  the  matter  were  referred  by  the  Attomey-Gen^aly 
reported  so  emphatically  in  favor  of  the  competitive  results  which  would 
be  realized  under  the  plan  that  they  were  accepted  by  the  Department. 

The  Attorney-General  fully  concurs  with  the  opinion  expressed  by 
Circuit  Judge  Noyes  that  "in  so  far  as  the  distribution  of  business  is  oon- 
cemed  sufficient  has  been  done  to  end  the  state  of  monopoly  and  to  estab- 
lish reasonable  competitive  conditions.  If  practicable  it  might  have  been 
more  desirable  to  divide  the  business  into  a  greater  number  of  parts,  but 
as  the  plan  stands  it  cannot  in  my  opinion  be  said  that  any  one  of  the  cor- 
porations will  have  such  preponderating  influence  in  the  tobacco  industry 
as  to  give  it  power  to  control  the  market  either  as  manufacturer,  seller  or 
purchaser.  The  possibility  of  future  acts  of  oppression  is  to  be  guarded 
against  by  a  comprehensive  injunction." 

The  Attorney-General  believes  that  this  plan  with  the  restrictive  pro- 
visions embodied  in  the  decree  will  accomplish  a  recreation  of  lawful  con- 
ditions, and  being  so  convinced,  he  has  opposed  the  efforts  of  outsiders  to 
inject  themselves  into  the  situation  and  to  delay  or  prevent  the  carrying 
out  of  the  plan. 

Still  dissatisfied  the  Leaf  Tobacco  Board  of  Trade  of 
New  York,  for  itself  and  on  behalf  of  the  Attorneys^eneral 
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of  the  States  of  North  and  South  Carolina  and  Virginia,  in 
a  petition  presented  to  the  Supreme  Court  on  December  4, 
1911,  asked  permission  to  file  another  petition  requesting 
that  the  Circuit  Court  Judges  be  directed  by  mandamus 
to  vacate  and  set  aside  their  decree  approving  the  disintegra- 
tion plan  and  to  enter  a  decree : 

In  confonnity  with  the  opinion  and  mandate  of  the  Supreme  Comi;; 
that  the  Circuit  Court  Judges  be  prohibited  by  writ  from  proceeding  to 
put  their  decree  into  effect;  that  the  Circuit  Court  Judges  be  required  by 
a  writ  of  certiorari  to  return  and  certify  to  the  Supreme  Court  all  the 
proceedings  had  before  them,  with  all  documents  and  evidence  on  which 
they  may  have  acted  in  determining  the  form  of  their  decree;  that  the 
Circuit  Court  Judges  be  required  by  mandamus  to  permit  the  petitioner 
to  be  joined  as  a  party  to  the  case,  with  the  right  of  appeal,  and  that  pend- 
ing the  decision  on  the  petition  all  proceedings  by  the  defendants  looking 
to  the  execution  of  the  plan  of  dissolution  be  stayed. 

In  support  of  the  contention  that  they  should  be  permitted  to  bring  the 
matter  before  the  Supreme  Court  the  petitioners  stated  that  despite  a 
widespread  disapproval,  publicly  expressed,  by  the  varied  interests  in  the 
tobacco  industry,  which  was  oppressed  and  dominated  by  the  combina- 
tion, and  by  the  public  generally,  the  Attorney-General  of  the  United 
States  publicly  declared  his  purpose  not  to  appeal  from  the  decree  and 
thereby  obtain  a  final  and  authoritative  decision  by  the  Supreme  Court 
"of  the  important  questions  involved  and  the  settlement  of  the  grave 
doubt  which  is  felt  throughout  the  United  States  as  to  the  adequacy  of 
the  anti-trust  law  to  correct  the  wrongful  situation  which  was  condemned^' 
by  the  Supreme  Court. 

The  Supreme  Court  on  December  11th  denied  the  petition, 
and  by  way  of  explanation.  Chief  Justice  White  filed  this 
statement : 

1.  One  who  is  not  a  party  to  a  record  and  judgment  is  not  entitled  to 
appeal  therefrom. 

2.  The  action  of  the  court  below  in  refusing  to  permit  the  movers  to 
become  parties  to  the  record  is  not  susceptible  of  being  reviewed  by  this 
court  on  appeal  or  indirectly  under  the  circumstances  here  disclosed  by 
the  writ  of  mandamus. 

3.  The  general  nature  and  character  of  the  interest  which  the  movers 
allege  they  have  in  the  papers  filed  is  not  in  any  event  of  such  a  character 
as  to  authorize  them  in  this  proceeding  to  assail  the  action  of  the  court 
below.  This  is  more  obvious  in  this  case  since  the  act  of  the  court  which 
is  assailed  has  been  accepted  by  those  who  are  parties  to  the  record* 
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In  consequence  of  the  publication  of  Edward  L.  Andrews' 
suggestion  of  a  method  for  getting  a  review  by  the  Supreme 
Court  of  the  Tobacco  Trust  decree  on  its  merits,  Attorney- 
General  Wickersham  on  January  22,  1912,  appeared  before 
a  sub-committee  of  the  Senate  Committee  on  the  Judiciary. 
He  stated  that  he  assumed  full  responsibility  for  the  Govern- 
ment's failure  to  appeal,  and  explained  that  his  reason  for 
non-action  was,  briefly,  that  there  was  nothing  from  which 
to  appeal.  The  decree  as  finally  entered  dissolving  the  trust 
met  with  his  approval,  the  Attorney-General  said,  and  that 
ended  the  matter  for  him.  He  had  previously  made  several 
objections  to  various  parts  of  the  plan  proposed  by  the  trust, 
and  the  bulk  of  his  reconmiendations,  he  said,  had  been 
accepted  by  the  court.  The  decree  as  entered,  he  insisted, 
eflfected  a  substantial  revival  of  competition  in  the  tobacco 
business,  and  that  was  the  whole  object  of  the  litigation  he 
had  directed. 

The  Attorney-General,  in  one  respect,  surprised  the  com- 
mittee by  stating  that  the  statute  of  limitations  had  run 
against  the  Government  just  as  it  would  against  private 
appeal.  The  limit  in  which  an  appeal  could  have  been 
brought,  he  said,  was  sixty  days.  The  only  possible  appeal 
permitted  the  independents,  who  are  non-parties  to  the  suit, 
was  the  "bill  in  the  nature  of  a  bill  of  review"  suggested  by 
Edward  L.  Andrews,  and  that  was  taken  by  filing  the  bill 
just  before  the  sixty-day  limit  expired.  That  ended  the 
matter,  in  the  Attorney-General's  opinion,  unless  Congress, 
by  special  legislation  such  as  Mr.  Cummins  advocates,  again 
opened  the  door  to  appeal. 

Otto  S.  Jonas,  for  himself  and  other  retail  tobacco  dealers 
of  New  York  City  on  January  15,  1912,  filed  a  bill  of  review 
in  the  United  States  District  Court  for  the  Southern  District 
of  New  York,  in  which  he  asked  for  the  setting  aside  of  the 
Circuit  Comii's  decree  on  the  ground  that  it  was  not  in 
accordance  with  the  mandate  of  the  Supreme  Court.  The 
bill  made  the  United  States,  as  well  as  the  American  Tobacco 
Company,  and  its  subsidiaries,  defendants. 

Pleading  for  the  reversal  of  the  decree  of  the  Circuit  Court, 
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Jonas  stated  that  being  a  competitor  of  the  United  Cigar 
Stores  Company  he  had  to  buy  supplies  from  the  Metro- 
politan Tobacco  Company,  also  a  subsidiary  of  the  trust. 
He  complained  that  in  consequence  of  trade  favors  granted 
the  United  Cigar  Stores  Company  by  the  American  Tobacco 
Company  he  was  restrained  and  injured  financially.  Jonas 
explained  that  his  business  as  a  retail  dealer  being  large  and 
prosperous,  the  American  Tobacco  Co.  from  time  to  time, 
offered  to  buy  him  out,  and  on  his  refusal  to  sell,  then  ensued 
discrimination  in  the  price  at  which  the  trust  sold  its  goods 
to  him  and  to  injure  him  further,  the  United  Cigar  Stores 
Company  used  rebate  coupons  to  cut  into  his  trade.  The 
result  of  these  acts  and  methods,  Jonas  asserted,  was  that 
he  was  driven  out  of  business  and  forced  to  discontinue  the 
sale  of  tobacco,  cigarettes,  and  other  products  upon  which 
he  had  previously  made  large  profits. 

"Because  of  this  coiu^  of  discrimination  and  oppression 
by  the  defendant,  the  American  Tobacco  Company,"  Jonas 
in  the  petition  accompanying  the  bill  of  review  stated,  "en- 
abled the  said  defendants  to  secure  and  monopolize  all  the 
profits  derived  from  the  sale  of  their  products  by  your  orator 
and  to  the  damage  of  your  orator  in  an  amount  exceeding 
$100,000." 

In  a  demurrer  which  it  interposed  on  April  1,  1912,  the 
United  Cigar  Stores  Company  asserted  that  Jonas  had  not 
shown  any  error  in  the  trial  of  the  suit  or  in  the  drafting  of 
the  decree  which  would  entitle  him  to  a  reversal  or  review  of 
the  court's  decision.  The  demurrer  also  asserted  that  it  did 
not  appear  that  Jonas  had  any  interest  in  the  dissolution  suit. 

In  addition  to  the  Government's  suit  the  local  tobacco 
dealers  of  New  Orleans,  La.,  brought  a  Sherman  lawsuit 
against  the  American  Tobacco  Company  but  the  petition 
was  dismissed  by  Judge  Saunders  in  May,  1908.  The 
petition  charged  that  the  American  Company  had  at- 
tempted to  force  the  independant  dealers  out  of  business  in 
New  Orleans  by  entering  into  a  conspiracy  with  the  Craft 
Tobacco  Company,  which  retailed  its  goods  at  wholesale 
prices. 
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Robert  P.  Richardson,  Jr.,  president  of  R.  P,  Richard- 
son, Jr.,  &  Co.,  a  New  Jersey  corporation,  with  its  plant  at 
Reidsville,  N.  C,  examined  as  a  witness  before  Vice  Chan- 
cellor Howell  at  Newark,  N.  J.,  on  May  8, 1908,  testified  that 
''unlawful  means  had  been  used  by  the  Tobacco  Trust  to 
force  a  weaker  concern  to  do  its  bidding"  and  that  the  con- 
tract by  which  it  sought  to  absorb  the  North  Carolina  con- 
cern was  ''obtained  by  fraud,  and  under  duress  and  threats 
of  business  extermination." 

The  Monarch  Tobacco  Company  of  Louisville,  Ky,  on 
July  31, 1908  brought  a  Sherman  lawsuit  for  treble  damage 
aggregating  $1,500,000  against  the  American  Tobacco  Co. 
and  others  in  the  Federal  Court  in  that  city.  The  complaint 
alleged  that  the  Monarch  Company's  business  had  been 
ruined  through  the  practices  of  the  defendant  companies, 
and  that  the  trust  had  coerced  jobbers  and  refused  in  many 
cases  to  sell  them  tobacco  imless  they  refrained  from  selling 
independent  brands  altogether. 

John  A.  Barr  of  New  York,  on  February  13, 1910,  entered 
suit  in  the  United  States  Court  at  Baltimore,  Md.,  against 
the  American  Tobacco  Co.  for  alleged  infringement  of  patent 
rights.    Barr  asked  for  damages  aggregating  $20,030,000. 

The  State  Revenue  Agent  at  Frankfort,  Ky.,  on  October 
21,  1910,  brought  suit  against  the  American  Tobacco  Com- 
pany, for  the  purpose  of  collecting  corporation  taxes  due 
for  five  years.  In  that  proceeding  it  was  alleged  that  the 
company  misrepresented  facts  in  its  annual  report.  The 
company,  the  complaint  stated  reported  its  issued  capital 
stock  as  $118,931,000  when  it  was  $180,000,000.  It  was 
upon  this  difference  of  $61,000,000  that  the  State  sought  to 
collect  back  taxes. 

The  People's  Tobacco  Company  of  New  Orleans,  La., 
on  January  4,  1911,  brought  a  Sherman  lawsuit  against  the 
American  Tobacco  Company  in  the  Federal  District  Court 
at  New  Orleans.  In  that  proceeding  damages  to  the  amount 
of  $390,893.31  were  asked  for. 

Simon  Brothers,  retail  dealers  on  June  13,  1911,  brou^t 
a  Sherman  law  suit  against  the  American  Tobacco  Company 
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in  the  Circuit  Court  for  the  Southern  District  of  New  York. 
Treble  damages  aggregating  $500,000  were  asked  for  by  the 
plaintiffs.  The  officers  of  the  Company  refused  to  put  in 
verified  answers  and  when  directed  to  do  so  refused  to  comply 
with  the  order  on  the  ground  that  to  do  so  might  incriminate 
them.  Repeating  the  order  Judge  Ward  on  January  2, 1912 
said: 

It  is  intimated  by  the  defendants  that  the  court's  suggestion  that  a 
corporation  which  has  no  officer  who  can  verify  its  answer  without  tending 
to  incriminate  himself  and  who  is  willing  to  do  so  should  elect  one  who  can, 
is  immoral.  Why?  It  can  hardly  be  assumed  that  a  corporation  in  such 
case  (which,  indeed,  is  very  hard  to  imagine)  ought  to  submit  to  a  judg- 
ment by  default  if  it  has  a  defence.  On  the  contrary,  it  would  seem  to  be 
clearly  its  duty  to  elect  an  officj^r  who  can  verify  its  answer  without  in- 
criminating himself. 

Next  they  say  that  such  an  officer  would  be  a  dummy,  elected  to  de- 
ceive the  court  and  evade  the  law.  This  suggestion  of  theirs  is  really  im- 
moral. I  assumed  exactly  the  contrary,  namely  that  such  an  officer  is 
elected  because  he  can  verify  without  incriminating  himself  and  the  cor- 
poration will  not  ask  him  to  verify  a  false  answer,  and  if  it  does  he  will 
refuse  to  do  so.  Another  criticism  made  is  that  by-laws  of  the  corporation 
may  not  enable  it  to  fill  a  vacancy.  There  may  be  such  a  corporation, 
but  I  will  not  make  my  decision  depend  on  such  an  assumption. 

Judge  Ward  held  that  the  decision  of  the  United  States 
Supreme  Court  in  Hale  against  Henkel  asserts  that  a  cor- 
poration has  no  privilege  against  self-incrimination  imder  the 
Fifth  Amendment  of  the  Constitution  and  that  its  officers 
and  employees  cannot  set  up  their  personal  privilege  for  its 
benefit. 

Another  Sherman  law  suit  for  $300,000  damages  brought 
against  the  American  Tobacco  by  L.  Locker  &  Co,  tobacco 
dealers  is  pending  (1912)  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York. 

The  American  Snuflf  Company  in  September,  1911,  insti- 
tuted a  trade-mark  suit  in  the  Circuit  Court  for  the  Southern 
District  of  New  York  against  the  old  Indian  Snuflf  Mills, 
claiming  that  the  latter  had  no  right  to  use  the  brand  ''Co- 
penhagen." Counsel  for  the  defendant  asking  for  permission 
to  put  in  an  amended  answer  on  September  28,  1911,  raised 
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the  point  that  as  the  Supreme  Court  had  decreed  the  Amer- 
ican Tobacco  Company  and  its  subsidiaries  to  be  an  ill^al 
combination,  the  American  Snuff  Company  could  not  pros- 
ecute a  suit.    He  said: 

We  now  have  the  situation  where  a  complainant  who  had  been  oqd- 
victed  of  conducting  business  in  violation  of  the  law,  stands  before  a  court 
of  equity,  and  demands  that  the  court  grant  it  exclusive  rights  to  continue 
its  unlawful  business  by  enjoining  others  from  trading  in  the  very  article 
that  the  complainant  has  employed  in  monopolizing  the  industries,  and 
crushing  competition.  Surely,  a  court  of  equity  will  not  protect  a  wrong- 
doer, and  give  him  exclusive  rights  to  continue  wrong-doing. 

The  stockholders  of  the  American  Tobacco  Company 
learned  the  exact  terms  of  the  pro  rata  distribution  from  a 
circular  sent  out  on  December  8,  1911.  Like  the  Standard 
Oil  Company,  the  American  Tobacco  Company  had  an 
uneven  amoimt  of  the  $100,000,000  conmion  stock  out- 
standing, and  was  therefore  constrained  to  use  the  fractional 
method  of  indicating  the  allotments.  There  were  401,824 
shares  of  the  common  stock  of  the  American  Company 
outstanding,  and  this  was  used  as  the  denominator  of  a 
fraction  of  the  niunerator,  as  in  the  case  of  the  Standard 
Oil  distribution,  representing  the  number  of  shares  of  the 
stock  of  the  subsidiary  held  in  its  treasury.  The  American 
Tobacco  fraction's  denominator  was  less  than  half  that  of 
the  fraction  the  Standard  Oil  shareholders  had  to  wrestle 
with.  In  no  case  except  that  of  the  British-American  To- 
bacco Company  did  the  allotment  on  a  single  share  of 
American  conmion  amount  to  a  full  share.  The  smallest 
number  of  shares  required  to  get  a  full  share  of  any  of  the 
other  eleven  stocks  distributed  was  6  in  the  case  of  the 
American  Snufif  Company  common  stock,  and  the  lai^gest 
number  required  was  233  shares  to  obtain  a  fuU  share  of 
the  Johnston  Tin  Foil  &  Metal  Company  stock. 

The  exact  pro  rata  distribution  of  the  various  stocks 
is  given  in  this  table,  in  which  the  figures  represent  tlie 
numerators  of  fractions  having  401,824  for  their  denomin- 
ators: 
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No.  of  401,824th8 
rmuPAOT  allotted  to  each 

COMPANY  g,j^  ^f  American 

Tob.  Com. 

American  Snuff  Company  common  stock 75,908 

American  Snuff  Company  preferred  stock 23,764 

George  W.  Helme  Company  common  stock 27,602 

Wejonan-Bniton  Company  common  stock 27,602 

MacAndrews  Sc  Forbes  Company  conmion  stock 21,129 

J.  S.  Young  Company  common  stock 7,043 

The  Conley  Foil  Company  stock 4,950 

The  Johnston  Tin  Foil  and  Metal  Company  stock 1,800 

R.  J.  Reynolds  Tobacco  Company  stock 50,000 

Corporation  of  United  Cigar  Stores  stock 60,000 

Porto  Rican-American  Tobacco  Company  stock 13,236 

British-American  Tobacco  Company,    Limited,  ordinary   shares 
(£1  each)  5  full  shares  and 270,892 

^    The  company  issued  this  explanation  of  the  table : 

Each  conunon  stockholder  of  the  American  Tobacco  Company  may  in 
advance  ascertain  the  number  of  shares  that  he  will  be  entitled  to  receive 
by  multiplying  the  foregoing  fractions  by  the  number  of  shares  of  conmion 
stock  of  the  American  Tobacco  Company  standing  in  his  name  on  Dec.  1, 
1911. 

Certificates  of  stock  will  be  issued  only  for  whole  shares.  Each  conmion 
stockholder  will  receive  stock  certificates  for  the  whole  number  of  shares, 
and  warrants  for  the  fractions  of  shares,  to  which  he  is  entitled.  Such 
warrants  will  not  entitle  the  holder  thereof  to  vote  or  to  receive  dividends, 
but  by  combining  such  fractions  into  whole  shares  or  multiples  thereof  the 
warrants  may  at  any  time  be  converted  into  stock  certificates  at  which 
time  the  holder  thereof  will  receive  accrued  dividends,  if  any. 

The  shares  of  stock  thus  distributed  will  not  carry  or  entitle  the  holder 
to  receive  any  dividend  declared  thereon  prior  to  Jan.  1,  1912. 

All  certificates  of  stock  except  those  of  the  British-American  Tobacco 
Company,  Limited,  and  all  warrants  for  fractions  of  a  share  will  be  sent 
to  the  common  stockholders  of  the  American  Tobacco  Company  or  upon 
their  order,  as  and  when  the  necessary  computations  can  be  made,  and 
certificates  and  warrants  issued.  For  the  shares  of  the  British-American 
Tobacco  Company,  Limited,  each  common  stockholder  of  the  American 
Tobacco  Company  will  receive  instruments  of  transfer,  with  directions 
for  their  proper  execution  and  transmission. 

The  amount  of  the  common  stock  of  the  two  new  com- 
panies, the  Liggett  &  Myers  Tobacco  Company  and  the 
P,  LoriUard  Company,  which  could  be  purchased  under  the 
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plan  at  par  by  each  share  of  common  stock  of  the  American 
Tobacco  Company  is  214,064  of  the  401,824ths  of  the  former 
and  151,556  of  the  401,824ths  of  the  latter.  That  is,  it 
required  a  minimum  of  two  shares  of  American  Tobacco  to 
get  a  full  share  of  the  former  and  a  minimum  of  three  shares 
to  get  a  full  share  of  the  latter. 

The  company  did  not,  as  was  the  case  with  the  Standard 
Oil  Company,  make  its  computations  of  what  was  coming 
to  each  stockholder  before  announcing  the  distribution; 
but,  imlike  the  Standard  Oil  Company,  it  arranged  for  the 
amalgamation  of  fractions  into  full  shares.    It  explains: 

As  soon  as  computations  can  be  made,  there  wiU  be  sent  to  each  com- 
mon stockholder  of  the  American  Tobacco  Company  of  record  Dec  1, 
1911,  a  warrant  showing  the  nmnber  of  shares  of  the  conmion  stock  of 
Liggett  &  Myers  Tobacco  Co.,  and  a  separate  warrant  showing  the  num- 
ber of  shares  of  the  common  stock  of  P.  Lorillard  Company,  that  he  is  en- 
titled thus  to  purchase  for  cash  at  par,  which  warrants  will  be  assignable. 
These  warrants  will  provide  that  payments  be  made  at  Guaranty  Trust 
Company  of  New  York,  30  Nassau  Street,  New  York  City,  on  or  before 
the  10th  day  of  January,  1912,  and  that  otherwise  the  said  warrants  will 
be  valueless  and  void.  These  warrants  will  indicate  the  number  of  whole 
shares  and  the  fraction  of  a  share  that  each  oonmion  stockholder  of  the 
American  Tobacco  Company  is  thus  entitled  to  purchase,  but  no  fraeUoo 
of  a  share  of  Liggett  &  Myers  Tobacco  Co.  or  P.  Lorillard  Company  will 
be  issued;  this  company  having  made  arrangements  with  Guaranty  Trust 
Company  of  New  York  to  eliminate  any  fractions  of  a  share  by  purchase 
or  sale,  at  the  option  of  the  holder  of  the  warrant. 

Any  conunon  stock  of  Liggett  &  Myers  Tobacco  Co.  or  61  P.  Lorillani 
Company  not  taken  and  paid  for  by  the  holders  of  said  warrants  in  ac- 
cordance with  the  foregoing  provision,  will  be  disposed  of  to  other 


The  terms  of  the  exchange  of  the  other  American  Tobacco 
securities  for  the  securities  of  the  new  companies  and  the 
retirement  of  the  bonds  of  the  American  Tobacco  Company 
were: 

On  Jan.  10, 1912,  and  until  the  time  fixed  by  the  decree,  the  holden  of 
the  6  per  cent  bonds,  the  4  per  cent  bonds,  and  the  6  per  cent  cumulative 
preferred  stock  of  the  American  Tobacco  Company  may  surrender  their 
securities  to  the  Guaranty  Trust  Company  of  New  York,  and  receive 
securities  and  cash  as  follows: 

1.  Each  holder  of  the  6  per  cent  bonds  may  surrender  his  bonds  for 
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oellation,  receiving  in  exchange  7  per  cent  bonds  of  the  Liggett  &  Myers 
Tobacco  Company  and  of  P.  Lorillard  Company,  amomiting  together  at 
par  to  one-half  of  the  par  value  of  the  bonds  so  surrendered,  and  cash  at 
the  rate  of  S120  and  accrued  interest  for  each  SlOO  face  value  of  said  bonds 
for  the  other  half  of  said  bonds  so  siurendered. 

2.  Each  holder  of  the  4  per  cent  bonds  will  receive  5  per  cent  bonds  of 
the  Liggett  Sc  Myers  Company  and  of  P.  Lorillard  Company,  amounting 
together  at  par  to  one-half  of  the  par  value  of  the  bonds  surrendered,  and 
cash  at  the  rate  of  S96  and  accrued  interest  for  each  SlOO  face  value  of 
said  bonds  for  the  other  half  of  said  bonds  so  surrendered. 

3.  Each  holder  of  the  preferred  stock  of  The  American  Tobacco  Com- 
pany may  siuxender  his  stock  for  cancellation,  receiving  in  exchange 
therefor  7  per  cent  cumulative  preferred  stocks  of  Liggett  &  Myers  To- 
bacco Company  and  P.  Lorillard  Company,  amounting  together  at  par  to 
one-third  of  the  par  value  of  the  stock  so  surrendered,  and  new  certificates 
for  6  per  cent  cumulative  preferred  stock  of  The  American  Tobacco  Com- 
pany, amounting  at  par  to  two-thirds  of  the  par  value  of  the  stock  so  sur- 
rendered, such  preferred  stock  of  The  American  Tobacco  Company  to 
carry  full  voting  rights.  ^ 

The  circular  explained  that  as  each  class  of  securities  of 
Liggett  &  Myers  Tobacco  Company  held  by  the  American 
company  exceeded  in  amount  the  corresponding  class  of 
securities  of  P.  Lorillard  Company  held  by  the  American 
Company  in  the  proportion  of  58.65  to  41. 35,  they  would 
be  allotted  in  the  same  proportion  in  exchange  for  bonds 
and  preferred  stock;  so  that,  for  example,  a  person  entitled, 
upon  an  exchange  of  securities  surrendered  by  him,  to  re- 
ceive $1,000  at  par  in  securities  of  Liggett  &  Myers  Tobacco 
Company  and  of  P.  Lorillard  Company,  would  receive 
$586.50  in  a  security  of  Liggett  &  Myers  Tobacco  Company 
and  $413.50  in  a  corresponding  security  of  P.  Lorillard 
Company. 

*'rule  of  reason''  retroactive 

The  Supreme  Court  of  the  United  States  in  announcing 
its  "Rule  of  Reason"  in  tlie  big  trust  cases  declared  that 
there  was  no  escape  f!rom  its  application,  whether  or  not 
it  conflicted  with  previous  decisions  of  the  court,  although 
it  insisted  that  it  always  had  applied  the  "Rule  of  Reason," 
and  that  it  would  do  so  hereafter  because  there  was  no 
alternative  but  the  "Rule  of  Unreason," 
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Within  a  couple  of  months  after  this  announcement  the 
United  States  Circuit  Court  of  Appeals,  Second  Circuit, 
following  the  rule  formulated  by  the  higher  tribunal,  in 
the  Sherman  lawsuit  brought  by  Hugo  Alberto  Thomsen 
against  the  Union  Castle  Mail  Steamship  Company,  and 
others,  in  the  ''Light  of  Reason"  upset  its  own  findingR 
previously  made  in  that  particular  litigation;  reversed  a 
jury's  verdict  awarding  the  plaintiff  treble  damages  aggregat- 
ing $25,310;  and  ordered  a  new  trial  of  the  case. 

Thomsen,  a  shipper,  in  June,  1903,  instituted  a  suit  in 
the  United  States  Circuit  Comt  for  the  Southern  District 
of  New  York,  against  the  Union  Castle  and  other  South 
African  steamship  lines  for  treble  damages  to  the  amount 
of  $45,000.  He  alleged  that  the  defendants  had  entered 
into  a  combination  in  restraint  of  foreign  trade  and  com- 
merce in  violation  of  the  Sherman  law.  In  the  complaint 
Thomsen  asserted  that  the  defendants  were  operating  a 
scheme  under  which  they  united  fixed  rates  and  shut  off 
outside  competition  by  requiring  shippers  to  pay  a  per- 
centage in  addition  to  the  regular  freight  rate,  which  was 
to  be  returned  to  them  fifteen  months  later  if  during  the 
intervening  time  the  shippers  and  their  consignees  refrained 
from  patronizing  steamers  not  controlled  by  the  com- 
bination. 

When  the  matter  came  to  trial  before  Judge  Charles  M. 
Hough,  sitting  in  the  United  States  Circuit  Court  in  January, 
1907,  he  dismissed  the  complaint,  saying: 

By  the  common  law  it  is  my  opinion  the  restraint  of  trade  or  oommeree, 
if  partial  and  reasonable,  is  lawful:  and  that  doctrine,  as  applied  to  the 
peculiarities  and  requirements  of  the  steamship  trade,  I  have  always 
thought  was  fully,  ably  and  correctly  stated  in  the  case  of  the  Mogul 
Steamship  Company.  Viewing  it  as  a  matter  of  common  law  it  is  my 
opinion  that  the  trade  regulations  shown  in  this  case  are  reasonable  in 
theory  or  principle,  though  perhaps  unwisely  interpreted  in  practice;  but 
I  do  not  think  that  the  general  question  as  to  whether  reasonable  regula- 
tions of  foreign  or  interstate  commerce  are  obnoxious  to  the  Sherman  act 
requires  consideration  in  this  litigation. 

Thomsen  appealed  from  this  ruling  and  th^  Circuit  C<Hnt 
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of  Appeals,  in  a  decision  rendered  in  August,  1908,  reversed 
Judge  Hough's  finding  and  ordered  a  new  trial. 

Judge  Noyes  in  the  opinion — ^in  which  Judges  Lacombe 
and  Coxe  concurred — said: 

The  (steamship)  combination  being  in  restraint  of  competition  in  foreign 
commerce  was  in  contravention  of  the  Federal  anti-trust  statute.  .  .  . 
Whether  the  restraint  of  trade  imposed  by  the  combination  was  reasonable 
or  unreasonable  is,  under  repeated  decisions  of  the  Supreme  Court,  imma- 
terial. 

The  second  trial  held  before  Judge  Hazel  and  a  jury  in 
April,  1909,  resulted  in  a  verdict  for  $25,310  damages  in 
favor  of  Thomsen. 

By  means  of  a  writ  of  review  the  case  was  again  brought 
before  the  appellate  court.  When  the  decision  in  the  Stand- 
ard Oil  case  was  announced  in  May,  1911,  counsel  for  the 
defendants,  although  the  arguments  on  the  writ  had  been 
heard  applied  for  a  re-hearing  and  the  request  was  granted. 
Diuing  the  re-argument  it  was  claimed  that  in  the  opinion 
of  Chief  Justice  White  as  stated  in  the  Standard  (Ml  decision, 
the  Sherman  act  did  not  declare  illegal  any  combination 
"reasonably''  restricting  competitive  conditions  or  "reason- 
ably forwarding  personal  interest  and  developing  trade." 
It  was  fiulher  claimed  at  the  re-hearing  that  the  decision 
in  the  Standard  Oil  case  upset  the  decision  of  Judge  Noyes 
rendered  in  the  Circuit  Court  of  Appeals,  wherein  he  stated 
that  "repeated  rulings  of  the  Supreme  Court  held  that  it 
was  immaterial  whether  the  restraint  was  reasonable  or  un- 
reasonable." 

In  behalf  of  the  defendants  it  was  fiu1;her  urged  that 
Judge  Hough  did  not  commit  error  when  at  the  first  trial 
he  dismissed  the  complaint  of  Thomsen  holding  that  the 
restraint  alleged  was  "reasonable"  and  not  in  violation 
of  the  Federal  statute. 

Having  applied  the  "Rule  of  Reason"  to  the  questions 
involved  in  the  controversy  Judge  Noyes,  writing  the 
majority  opinion  which  was  concmred  in  by  Senior  Judge 
E.  Henry  Lacombe,  and  filed  in  the  Circuit  Court  of  Appeals, 
July  26,  1911,  said: 
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When  this  case  was  in  this  court  before,  we  said,  upon  the  authority  of 
the  decisions  of  the  Supreme  Court  as  we  then  interpreted  them,  that 
whether  the  restraint  of  trade  imposed  by  the  combination  in  question  was 
reasonable  or  unreasonable  was  inunaterial.  It  is  also  apparent  from  the 
record  that  the  Circuit  Court,  upon  the  second  trial,  in  holding  as  a  matter 
of  law  that  the  combination  shown  was  in  violation  of  the  statute,  acted 
upon  the  same  view  of  the  law. 

In  the  light  of  the  recent  decision  of  the  Supreme  Court,  in  the  Standard 
Oil  and  Tobacco  cases,  the  construction  so  placed  upon  the  statute  of  thk 
court,  and  the  Circuit  Court,  must  be  regarded  as  erroneous  and  a  new 
trial  must  be  granted  unless  the  contentions  of  the  parties  are  correct  that, 
upon  the  facts  shown,  this  court  can  now  determine  the  legality  of  the 
combination. 

It  is,  however,  on  the  one  hand  impossible  for  us  to  hold  as  a  matto  of 
law  that  the  acts  of  the  defendants  as  disclosed  upon  the  present  record 
amount  to  a  combination  in  imreasonable  restraint  of  trade.  And,  on  the 
other  hand,  we  think  that  it  would  be  unduly  prejudicial  to  the  plaintiffs 
to  reverse  the  judgment  with  instructions  to  dismiss  the  complaint.  The 
plaintiffs  presented  their  case  in  view  of  the  decision  of  this  court,  that  the 
reasonableness  of  the  restraint  imposed  was  immaterial,  and  it  would 
be  most  unjust  to  dismiss  the  complaint  because  their  proof  did  not  con- 
form to  another  standard.  Upon  another  trial  the  plaintiffs  may  be  abte 
to  produce  additional  testimony  tending  to  make  out  a  case  within  the 
Supreme  Court  decisions  referred  to. 

Judge  Cox,  dissenting  from  the  views  expressed  by  his 
associates  said: 

I  am  unable  to  agree  with  the  majority.  Courts  are  organised  to  reach 
results  within  a  reasonable  time.  This  action  was  begun  eight  years  ago, 
it  has  been  tried  twice,  the  last  trial  occup3mig  five  days;  it  has  been  argued 
twice  in  this  court.  In  such  circumstances  it  is  obvious  that  the  labor  of 
so  many  years  should  not  be  set  at  naught  unless  manifest  error  compete  it. 

The  sole  reason  assigned  for  the  reversal  is  that  the  court  stated  in  its 
former  opinion,  what  was  unquestionably  the  law  at  that  time,  that  where 
it  was  shown  that  a  contract,  combination,  or  conspiracy  actually  re- 
strained trade  or  commerce,  it  was  inunaterial  whether  such  restraint  was 
reasonable  or  unreasonable.  It  is  asserted  that  the  trial  judge  fc^owed 
these  views  of  the  law  in  holding  that  the  combination  shown  was  in  viola- 
tion of  the  statute  and  that  his  ruling  in  this  regard  was  error. 

I  am  imable  to  discover  the  ruling,  exception,  or  assignment  of  ^ror 
which  supports  this  contention  or  presents  this  question.  As  the  evi<fence 
of  unlawful  conspiracy  is  in  writing,  there  was  no  controverted  fact  re- 
garding its  terms.  Clearly  it  was  the  duty  of  the  court  and  not  of  the  jury 
to  construe  this  uncontradicted  evidence.   The  only  disputed  evidence  of 
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fact,  which  it  was  necessary  to  determine  in  order  to  interpret  properly 
the  agreement  between  the  carriers,  was  submitted  to  the  jury  with  clear 
and  careful  instructions.    The  court  charged  as  follows: 

"Now,  the  right  of  recovery  herein  depends  upon  whether  the  rate 
charged  the  plaintiffs  was  reasonable  or  unreasonable,  and  if  it  was  un- 
reasonable, all  the  defendants,  by  their  unlawful  combination  in  restraint 
of  trade,  coerce,  or  compel  the  plaintiffs  to  pay  a  rate  greater  than  a  reason- 
able rate,  simply  to  effectuate  the  primary  purpose  of  the  combination, 
namely,  to  prevent  competition  in  the  transportation  of  merchandise.  .  •  • 
Now,  gentlemen,  notwithstanding  the  fact  that  I  have  stated  to  you  as  a 
matter  of  law  that  this  was  a  combination  forbidden  by  the  Sherman  act, 
the  question  submitted  to  you  is  whether  the  rate  was  reasonable  oi;  un- 
reasonable, and  that  is  a  question  to  be  determined  by  you,  and  it  is  for 
you  to  say  whether  the  10  per  cent  was  charged  to  coerce  the  plaintiffs  to 
patronize  the  same  or  not.  ...  If ,  in  your  judgment,  the  rate  charged 
by  these  lines  during  this  period  of  time  was  not  excessive,  if  it  was  reason- 
able and  just,  in  view  of  the  circumstances  to  which  I  will  refer  hereafter, 
then  that  ends  the  case,  and  you  will  pay  no  further  attention  to  any  of 
the  questions  here  involved,  for  in  that  event  your  verdict  will  be  for  the 
defendants." 

The  language  of  the  court  seems  almost  prophetic  of  the  rule  of  the 
recent  decisions  of  the  Supreme  Court.  If  the  Standard  Oil  and  Tobacco 
decisions  had  been  before  him  while  delivering  the  charge,  it  is  not  easy 
to  see  how  the  Judge  could  have  followed  them  more  accurately.  We 
have,  then,  a  combination  which  the  jury  has  foimd  restrained  trade  by 
the  imposition  of  excessive  and  unreasonable  charges.  In  other  words,  a 
combination  forbidden  by  the  law,  whether  the  "rule  of  reason"  be  or 
be  not  applied.  No  one  pretends  that  any  new  facts  will  be  presented  at 
a  new  trial.  Should  one  be  ordered,  the  case  will  appear  for  the  third  time 
in  this  court,  upon  the  same  facts,  and  we  will  then  have  to  render  a  deci- 
sion which  should,  in  my  judgment,  be  rendered  now. 

In  its  last  analysis,  the  question,  whether  the  agreement  in  controversy 
is  within  the  prohibition  of  the  Sherman  act,  is  one  of  the  law  for  the 
court,  and  should  be  answered  without  further  delay.  The  alleged  error 
considered  by  the  majority  is  not  presented  by  the  record,  but  even  if  it 
were,  the  question  is  one  of  law  which  should  be  disposed  by  the  court  on 
the  present  record. 

This,  the  first  decision  of  the  Circuit  Court  of  Appeals, 
made  in  the  light  of  the  trust  decisions,  evoked  some  criti- 
cism, and  an  editorial  writer  on  one  of  the  metropolitan 
daUies  expressing  his  views  regarding  it  said: 

It  thus  appears  that  each  man  or  interest  applies  his  own  rule  of  reason, 
and  that  the  Supreme  Court,  which  has  the  last  word,  applies  its  own 
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standard  of  reasonableness.  Business  men  therefore  should  apply  them- 
selves to  understand  with  exactness  what  the  rule  of  reason  is.  The  ap- 
plication of  the  test  does  not  take  out  of  the  application  of  the  statute  any 
acts  which  otherwise  would  be  unlawful.  The  correct  application  of  the 
rule  of  reason  gives  exemption  to  no  man  or  deed,  but  decides  whether  or 
not  any  act  in  alleged  restraint  of  trade  is  really  such.  All  restraints  of 
trade  are  unlawful,  and  were  from  the  beginning,  and  are  so  under  the 
conunon  law  of  any  State,  whether  or  not  there  is  any  statute  on  the  sub- 
ject. But  not  all  acts  in  idleged  "  restraint  of  trade "  are  unlawful,  because 
the  rule  of  reason  may  show  that  the  law  does  not  apply  to  theoL  The 
revisers  of  the  anti-trust  law  in  Congress  who  are  now  so  active  will  do 
well  to  notice  these  distinctions.  They  are  showing  a  capacity  to  pass  a 
law  forbidding  ''reasonable"  restraints  of  trade,  a  palpable  absurdity.  It 
would  be  labor  lost.  The  moment  such  a  statute  reached  the  Supreme 
Court  it  would  be  annulled.  The  rule  of  the  Constitution  \a  a  rule  of 
reason,  and  the  law  of  unreason  is  unconstitutional.  It  is  well  that  is  so. 
If  we  were  to  embark  upon  a  rule  of  unreason  it  is  impossible  to  say  what 
port  the  ship  of  conunerce  might  reach.  It  is  even  possible  to  imagine 
that  it  would  reach  no  port,  being  wrecked  while  setting  a  eavaae  without 
a  compass. 

PENALTY  FOR  BEING  A  MONOPOLY 

The  Continental  Wall  Paper  Company,  which  as  the  head 
of  the  Wall  Paper  Trust  controlled  thirty-odd  mills  and 
factories  in  New  York,  New  Jersey,  Massachusetts  and 
Pennsylvania,  because  of  admissions  it  made  in  a  suit 
brought  to  collect  a  debt,  was  on  February  1, 1909,  adjudg^ 
by  the  Supreme  Court  of  the  United  States  to  be  a  combina- 
tion and  monopoly  in  violation  of  the  Sherman  law,  and 
therefore  not  entitled  to  the  judgment  sued  for.  This  most 
sweeping  and  important  decision  written  by  the  late  Justice 
Harlan,  terminated  the  litigation  instituted  by  the  Conti- 
nental Wall  Paper  Company  in  the  United  States  Circuit 
Court,  Sixth  Circuit,  against  the  Louis  Voight  &  Sons' 
Company  of  Cincinnati,  Ohio,  to  recover  $56,762  for  goods 
sold  and  delivered.  Resisting  payment  of  the  claim  the 
defendants  charged  that  the  Continental  Wall  Paper  Com- 
pany was  a  trust  organized  to  conduct  the  business  of  the 
various  wall  paper  factories  in  the  United  States,  and  that 
Voight  &  Sons'  Company,  as  a  jobber  in  the  plaintiff's 
products  had  been  compelled  to  sign  a  strict  agreement 
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on  the  threat  that  if  they  did  not  do  so,  no  wall  paper  would 
be  sold  to  them,  and  that  it  would  be  impossible  for  them 
to  continue  in  business.  Voight  &  Sons'  Company,  further 
charged  that  in  purchasing  over  1200,000  worth  of  the 
plaintiflf's  paper  they  had  been  forced  to  pay  60  per  cent 
more  than  they  would  have  had  to  pay  if  there  had  been 
competition. 

The  trial  court  having  found  in  favor  of  the  defendants, 
the  Continental  Company  carried  the  controversy  to  the 
Supreme  Court  where  the  contest  was  waged  with  as  much 
bitterness  as  had  marked  the  legal  struggle  in  the  lower 
courts.  The  case  was  decided  against  the  Continental 
Company  by  a  majority  of  one.  In  the  Courts  opinion 
Justice  Harlan,  said: 

The  Continental  Wall  Paper  Company  seeks  in  legal  effect,  the  aid  of 
the  court  to  enforce  a  contract  for  the  sale  and  purchase  of  goods  which  it 
is  admitted  by  the  demurrer,  was  in  fact  and  was  intended  by  the  parties 
to  be  based  upon  agreements  that  were  and  are  essential  parts  of  an  illegal 
scheme.  We  state  the  matter  in  this  way,  because  the  plaintiff  by  its 
demurrer  admits  for  the  purposes  of  this  case  the  truth  of  all  the  facts 
alleged  in  the  third  defence. 

If  the  facts  stated  in  the  third  defence  are  sufficient  to  prevent  any  re- 
covery whatever  by  the  plaintiff  it  is  not  necessary  to  go  further  and  con- 
sider the  questions  raised  by  the  other  defences. 

The  "third  defence"  relating  solely  to  the  trust  feature 
of  the  case — ^the  defendant's  brief  discussed  at  length  the 
main  provisions  of  the  Sherman  anti-trust  law.  Especial 
emphasis  was  laid  on  the  clauses  of  the  law  prohibiting  any 
attempt  to  restrain  trade  or  control  the  prices  of  goods 
offered  for  sale  in  the  open  market. 

After  describing  the  magnitude  of  the  combination  and 
the  manner  of  controlling  trade  and  the  regulation  of  retail 
prices  through  an  agreement  which  the  trust's  customers 
were  forced  to  sign  before  receiving  goods,  Justice  Harlan 
in  conclusion  said: 

Upon  the  whole  case  and  without  further  citation  of  authority,  we  ad- 
judge upon  the  admitted  facts  that  the  combination  represented  by  the 
plaintiff  in  this  case,  was  illegal  under  the  Anti-Trust  act  of  1890,  is  to  be 
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taken  as  one  intended,  and  which  would  have  the  effect  directly,  to 
and  monopolize  trade  among  the  several  States  and  with  fordgn  States; 
and  that  the  plaintiff  cannot  have  a  judgment  for  the  amount  of  the  ac- 
count sued  on,  because  such  a  judgment  would  in  effect  be  in  aid  of  the 
execution  of  agreements  constituting  that  illegal  combination.  We  OQiia&- 
quently  hold  that  the  Circuit  Court  of  Appeals  properly  sustained  the 
third  defence  in  the  case,  and  rightly  dismissed  the  suit. 

Justice  Holmes  filed  a  dissenting  opinion  which  was  oon- 
curred  in  by  Justices  White,  Brewer  and  Peckham. 

In  the  dissenting  opinion  it  was  held,  in  effect,  that  ''a 
lawful  purchase  is  not  made  imlawful  merely  by  being  the 
fulfilment  of  an  unlawful  contract.'' 

To  correct  any  misunderstanding  there  might  be  as  to 
the  scope  of  the  decision,  it  was  supplemented  by  an  author- 
ized explanation  to  this  effect: 

The  Supreme  Court  held  that  where  the  contract  to  purchase  the  goods 
was  a  part  of  the  illegal  combination  in  restraint  of  trade  and  was  itaeif 
one  of  the  agreements  in  restraint  of  trade,  and  where  the  person  or  ccnn- 
pany  which  bought  the  goods  was  a  party  by  such  purchase  to  the  illegal 
combination,  the  court  would  not  give  its  aid  to  carry  out  the  forbiddoi 
contract.  If,  therefore,  the  buyer  defended  the  suit  on  the  ground  that 
the  contract  of  purchase  was  a  part  of  the  agreement  in  restraint  of  trade, 
and  the  seller  admitted  the  fact,  there  could  be  no  recovery  on  the  ac- 
count. 

During  the  progress  of  the  long  Utigation,  Louis  Voi^t 
&  Sons'  Company  went  into  the  hands  of  receivers  in  July, 
1908,  and  at  the  time  of  the  decision  the  claim  with  interest 
added  amounted  to  $81,000. 


PART  II 

(SECOND  SECTION) 

ALL  ANTI-TRUST  SUITS  AND  INDICTMENTS 

VBBSIDENT  TAFT's  ADMINISTRATION,   MARCH  4,    1909 

(George  W.  Wicker^ham,  Attorney-General) 

1. — ^United  States  v.  American  Sugar  Refining  Company  et  al.  Indict- 
ment mider  Sherman  Law,  July  1, 1909.  A  plea  of  the  statute  of  limita- 
tions was  interposed  by  the  defendant  IQssel,  which  was  taken  to  the  Su- 
preme Court,  where  it  was  decided  in  favor  of  the  Government.  (See  U.  S. 
V.  Kissel,  218  U.  S.  601.) 

The  individual  defendants  named  in  the  indictment 
were  Washington  B.  Thomas,  president  of  the  American 
Sugar  Refining  Company;  John  E.  Parsons,  counsel  for 
the  company  and  a  member  of  its  Executive  Conunittee; 
Arthur  Donner,  treasurer  of  the  company  and  a  director; 
John  Mayer,  George  H.  Frazier,  Charles  H.  SenflF,  directors; 
Gustav  E.  Kissel,  and  Thomas  B.  Hamed. 

The  indictment  in  its  fourteen  counts  charged  all  the 
defendants  alike  with  conspiracy  to  restrain  interstate  trade 
and  foreign  commerce  in  the  manufacture  and  sale  of  raw 
and  refined  sugar.  The  principal  "overt  act"  set  forth  in 
the  indictment  described  the  way  in  which  the  defendants 
secured  control  through  a  loan  of  $1,250,000  of  the  Phila- 
delphia refinery  of  the  Pennsylvania  Sugar  Refining  Com- 
pany. Concerning  this  "deal"  which  for  years  tied  up  the 
business  of  a  rival,  the  indictment  had  this  to  say: 

Adolph  Segal  at  Philadelphia  on  December  30, 1903,  owned  the  majority 
of  the  stock  of  the  Champion  Construction  Company,  which  in  turn  held 
26,000  out  of  50,000  shares  of  the  capital  stock  of  the  Pennsylvania  Sugar 
Refining  Company,  and  in  consequence  of  this  stockholding  Segal  possessed 
a  controlling  interest  in  the  Pemufylvania  Company.    The  ddendants, 
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knowing  these  facts,  arranged  to  get  possession  and  control  of  the  majority 
shares  of  the  Pennsylvania  Company  by  inducing  Segal  to  borrow  for 
one  year,  from  January  4, 1904,  throi^h  Gustav  E.  Kissel,  acting  as  agent 
for  an  ''unknown  lender,"  $1,250,000  for  use  in  his  various  ^iterprises. 
The  "lender"  was  the  American  Sugar  Refining  Company. 

The  indictment  then  explained  how  the  26,000  shares 
of  the  stock  obtained  as  part  of  the  collateral  for  the  loan 
were  voted  by  Kissel  for  the  election  of  directors,  with- 
out Segal  being  aware  of  the  fact  that  the  American  Sugar 
Refining  C!ompany  was  the  real  lender  and  was  moved  to 
make  the  loan  so  as  to  prevent  the  Pennsylvania  Sugar  Re- 
fining Company  from  carrying  on  its  business. 

The  indictment  continued: 

Said  corporation  and  individual  defendants  well  knew  that  Addph 
Segal  would  be  dependent  upon  the  dividends  and  profits  from  said  Penn- 
sylvania Sugar  Refining  Company  for  moneys  with  which  to  pay  audi 
interest  and  repay  such  borrowed  sums^  and  in  the  event  of  said  Penn- 
sylvania Sugar  Refining  Company's  failtire  to  carry  on  its  said  buaiiieBB, 
trade,  and  conmierce,  and  to  pay  such  dividends,  his  financial  affairs  would 
be  put  in  a  ruinous  condition  and  the  hold  of  said  corporation  defendant 
upon  him  would  be  greatly  strengthened. 

Setting  forth  the  continuing  character  of  the  motive  be- 
hind the  conspiracy,  the  indictment  charged  that  it  was 
understood  when  control  had  been  acquired  that  the  de- 
fendant corporation  and  individual  defendants  were  to  use 
every  means  in  their  power  to  extend  the  power  of  contitA, 

by  keeping  said  Adolph  Segal  involved  in  debt  and  his  affairs  in  such  a 
condition  as  to  prevent  his  relieving  himself  from  his  obligations,  and  by 
wrongfully  and  arbitrarily  refusing  to  accept  payment  of  such  obligalioifi 
from  him,  either  before  or  at  their  maturity,  or  to  surrender  to  him  sudi 
power  of  control  over  and  management  of  said  Pennsylvania  Sug^r  Re- 
fining Company. 

The  defendants,  the  indictment  charged,  made  use  of  their 
power  of  control  to  prevent  the  Pennsylvania  Company  from 
engaging  in  business, 


thereby  to  bring  about  the  ruin  of  said  Pennsylvania  Sugar 
Company,  through  inaction  and  the  destruction  of  its  pn^>erty  and 
ities  through  decay,  and  eliminate  and  entirely  prevent  the  compeUtioB 
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with  said  corporation  defendant  which,  but  for  the  acts  of  said  corpora- 
tion and  individual  defendants  in  the  premises,  would  come  into  existence 
through  the  operation  of  said  Pennsylvania  Sugar  Refining  Company. 

Telling  of  the  "overt  acts"  committed  in  pm^nance  of  the 
conspiracy,  the  indictment  gave  as  the  first  of  them  the  text 
of  the  loan  agreement  of  Dec.  30,  1903,  between  Segal  and 
Gustav  E.  Kissel,  as  "agent."  The  agreement  set  forth  that 
twelve  months  after  date  the  borrower  promised  to  pay  to 
Kissel  or  his  assigns  $1,250,000,  with  interest  at  6  per  cent 
payable  quarterly.  It  specified  as  collateral  1,000  first 
mortgage  bonds  of  the  Majestic  Apartment  House  Company, 
the  particular  real  estate  venture  in  which  Segal  was  then 
concerned;  500  first  mortgage  bonds  of  the  Pennsylvania 
Sugar  Refining  Company,  and  the  receipt  of  Frank  K.  Hippie, 
President  of  the  Real  Estate  Trust  Company  of  Philadel- 
phia, for  25,000  shares  of  the  capital  stock  of  the  Pennsyl- 
vania Sugar  Refining  Comp9Jiy,  with  all  voting  and  other 
rights  belonging  to  it« 

The  agreement  further  provided  that  in  case  of  the  non- 
payment of  the  loan  at  maturity  or  in  case  of  default  at  any 
interest  period,  the  lender  could  sell  at  his  own  option,  with- 
out notice  to  Segal,  all  of  the  collateral  securing  the  loan 
without  liabiUty  for  any  equity  in  the  collateral  in  excess  of 
the  face  of  the  loan  and  xmpaid  interest.  This  arranged 
matters  so  that  Segal  had  no  chance  to  get  his  stock  back  in 
case  of  a  default.  To  make  the  hold  on  him  doubly  secure, 
the  agreement  provides  that  if  at  such  time  the  proceeds  of 
the  sale  of  collateral  shall  be  insufficient  to  pay  off  the  loan 
and  accrued  interest,  Segal  would  still  remain  liable  for  the 
impaid  balance. 

After  stipulating  certain  minor  details  in  regard  to  the 
loan,  the  agreement  provided  for  the  transfer  of  the  voting 
power  of  the  Pennsylvania  Company's  stock  and  the 
election  of  a  majority  of  directors  at  the  instance  of  Kissel. 
By  way  of  emphasizing  the  intent  of  the  transaction  the 
agreement  provided  that  'Hhe  control  hereby  given  is  a 
material  part  of  the  consideration  for  the  said  note." 

Following  the  making  of  the  loan,  the  American  Sugar 
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Refining  Company,  through  Kissel  and  his  directors,  took 
possession  of  the  Pennsylvania's  Philadelphia  plant  and 
caused  a  resolution  to  be  passed  to  the  effect  that  it  should 
not  be  operated  until  the  loan  was  paid.  To  support  these 
charges  the  indictment  presented  copies  of  documents 
which  appeared  in  the  complaint  in  the  Pennsylvania 
Sugar  Refining  Company's  suit  for  treble  damages  a^regat- 
ing  $30,000,000  against  the  American  Sugar  Refining  Com- 
pany which  was  settled  in  1909  for  $750,000  cash  and  the 
$1,250,000  loan. 

That  Kissel's  connection  with  the  matter  did  not  end  when 
the  loan  matured  on  January  4,  1905,  was  indicated  by  a 
letter  to  the  American  Sugar  Refining  Company  enclosing 
a  memorandmn  of  expenses  incurred  by  him  in  relation  to 
the  acquirement  of  control  of  the  Pennsylvania  Com- 
pany's refinery,  and  running  down  to  April  25,  1906.  One 
of  these  items  was  a  payment  to  Cravath,  Henderson  &  de 
Gersdorff  for  ''legal  services  in  connection  with  loan/' 
Harned,  a  Philadelphia  lawyer,  was  Segal's  counsel  at 
the  time  the  loan  was  negotiated  and  made. 

As  an  exhibit  the  indictment  contained  a  copy  of  a  letter 
written  by  John  E.  Parsons  to  Charles  R.  Heike,  secretary 
of  the  American  Sugar  Refining  Company  following  the 
appearance  of  an  advertisement  by  a  bondholders'  committee 
desiring  the  rehabilitation  of  the  Pennsylvania  Sugar  Re- 
fining Company,  the  Philadelphia  refinery  of  which  was  still 
closed  because  of  the  loan.    The  letter  read: 

April  19,  1909. 
C.  R.  Heike,  Esq. 

Dear  Sir:  1  will  send  the  advertisement  about  the  Pennsylvania  Sugar 
Refining  Company  bonds  to  Mr.  Johnson.  He  has  the  matter  in  chaise. 
With  the  bonds  held  by  Mr.  Kissel,  1  should  think  that  we  represented 
so  considerable  a  holding  as  to  make  it  undesirable  to  submit  the  bcmds  to 
the  action  of  a  probably  hostile  committee.  Should  any  actioQ  be  re- 
quired, 1  will  let  you  know.  Yours  truly, 

John  E.  Pabsonb. 

An  earlier  letter  written  by  Mr.  Parsons  to  Secretary 
Heike  related  to  suits  begun  by  Receiver  Earle  of  the 
Pennsylvania  Sugar  Refining  Company,  and  of  the  Real 
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Estate  Trust  Company  of  Philadelphia,  which  went  into 
a  receiver's  hands  following  the  suicide  of  Frank  Hippie, 
Segal's  financial  backer.    This  letter  was  as  follows : 

Feb.  16, 1907. 
Mb.  C.  R.  Heikb 

Dear  Sir :  I  am  in  receipt  of  yours  of  Feb.  14  inclosing  a  resolution  passed 
by  the  Directors  of  the  American  Sugar  Refining  Company  at  their  meet- 
ing on  Feb.  13,  1907,  for  which  accept  my  thanks. 

For  some<  reason  not  clear  to  me  Mr.  Earle  has  delayed  proceedings. 
The  Department  of  Justice  ought  to  refuse,  and  I  hope  that  it  will  refuse, 
to  aid  Mr.  £larle's  claims.  Mr.  Johnson  describes  the  claim  as  '^  farcical." 
However  this  may  be,  I  shall,  both  on  the  company's  account  and  on  my 
own,  co-operate  in  defending  any  proceedings  which  may  be  taken  by 
Mr.  Earle.  Very  truly, 

John  E.  Pabsonb. 

During  the  pendency  of  the  trial  Senff  and  Kissel  died 
and  when  on  March  11,  1911,  proceedings  were  commenced 
before  Judge  Learned  Hand  in  the  Criminal  Branch  of  the 
United  States  District  Court  the  defendant,  Mayer,  was  too 
ill  to  appear  and  he  was  eliminated  from  the  case.  In  the 
course  of  a  few  days  United  States  Attorney  Henry  A.  Wise, 
who  was  conducting  the  prosecution,  found  it  necessary  to 
use  Hamed  as  a  witness.  He  first  sought  to  have  the  in- 
dictment so  far  as  it  concerned  Hamed  quashed  but  as  the 
trial  was  then  on  by  direction,  the  jury  foxmd  a  verdict  of  not 
guilty  in  his  case.  This  action  reduced  the  ninnber  of  the 
defendants  on  trial  to  four  men — ^Parsons,  Thomas,  Donner 
and  Frazier. 

'  During  the  trial  which  lasted  three  weeks  the  defence  in- 
sisted that  prosecution  was  barred  by  the  statute  of  limita- 
tions, the  loan  having  been  m^e  prior  to  July  1, 1906.  This 
claim  was  strengthened  by  the  exclusion  of  evidence  as  to 
acts  conmiitted  in  1908.  The  jury  after  deliberating  for 
thirteen  and  a  half  hours  announced  a  disagreement  at  1.30 
a.  m.,  March  31,  1912,  and  were  discharged. 

2. — ^United  States  v.  Albia  Box  &  Paper  Company  et  cd. 

December  7,  1909,  indictment  returned  in  Southern  District  of  New 
York  charging  combination  in  restraint  of  trade  in  paper  board.    Feb.  7, 
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1910,  all  defendants  plead  guilty  and  fines  aggregating  $57,000  were 
sessed. 

Thirty-nine  corporations  and  fifty-four  individuals  were 
named  as  defendants  in  the  indictment.  They  were  all 
members  of  the  Paper  Board  Association,  which  had  a  total 
membership  of  140,  and  which  despite  the  prosecution  of  the 
Fibre  &  Manila  Association,  continued  the  Parks  ''pooling 
plan"  system. 

The  indictment  charged  that  the  association  agreement 
provided  for  the  limitation  of  the  output  of  each  of  the  de- 
fendants' mills  to  an  amount  decided  upon,  the  determination 
of  prices,  and  for  quarterly  meetings  at  which  arrangements 
for  the  next  quarter  were  discussed,  and  explained  that 
xmder  the  terms  of  the  scheme  a  member  could  only  exceed 
his  allotted  share  of  the  total  output  when  he  was  able  to  pur- 
chase from  some  other  member  a  part  of  the  latter's  share 
not  intended  to  be  filled. 

Each  member  of  the  association  paid  into  the  treasury  of 
the  combine  in  monthly  instalments  $8  a  ton  on  all  mer- 
chandise shipped  during  the  preceding  month,  from  which 
was  deducted  the  expenses  of  the  association  and  25  cents 
per  ton  additional  to  be  held  as  a  contingent  fimd  for  the 
general  purposes  of  the  combination.  The  distribution  of 
profits  was  made  also  monthly  to  the  members  accord- 
ing to  the  ratings  upon  which  they  were  allowed  to  pro- 
duce. 

The  indictment  further  charged  that  the  "pooling"  ar- 
rangement had  the  effect  of  hindering  and  restraining  normal 
conditions  in  the  paper  board  business  and  placed  an  unlaw- 
ful tax  upon  the  people  of  the  United  States  in  the  form  of 
abnormally  high  prices,  amounting  to  $5,000,000  a  year 
during  the  existence  of  the  combine. 

In  support  of  this  charge  the  indictment  set  up  as  evidence 
of  overt  acts  the  record  of  many  meetings  of  the  association. 
At  one  of  these  meetings,  held  on  December  1,  1907,  a  finan- 
cial statement  for  the  year  was  submitted  which  showed 
''net  pool  profits"  of  $4,581,312.43.  Certain  additions  in- 
cident to  the  pooling  arrangement  brought  the  profits  up  to 
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$4,835,652,  upon  which  figure  the  Government  based  its  esti- 
mate of  $5,000,000. 

On  the  understanding  that  the  part  of  the  indictment 
which  specified  individuals  would  be  quashed  James  M.  Beck, 
counsel  for  the  Paper  Board  Association  appeared  before 
Judge  Hough  sitting  in  the  Criminal  Branch  of  the  United 
States  Circuit  Court  on  February  7,  1910,  and  withdraw- 
ing the  tentative  pleas  of  not  guilty  for  39  corporations 
and  firms  entered  pleas  of  guilty.  Fines  of  $2,000  each 
were  imposed  and  paid.  The  plea  of  the  Chemical  Paper 
Company,  was  not  entered  imtil  December  14,  1910,  and  in 
the  case  of  that  defendant  the  fine  was  reduced  to  $1,000. 
It  was  paid. 

3. — United  States  v.  John  S.  Steers  e<  a2. 

Indictment  retumed  in  Eastern  District  of  Kentucky,  February  17, 
1910,  charging  conspiracy  to  restrain  trade.  This  is  the  so-called  "Night 
Rider"  case,  where  the  restraint  consisted  in  preventing  the  shipment  of 
tobacco  in  inter-State  conmierce  by  means  of  violence  and  intimidation. 
After  the  overruling  of  demurrers  and  various  pleas  in  abatement  a  trial 
was  had,  and  on  April  16, 1910,  a  verdict  of  guilty  was  retumed  as  to  eight 
of  twelve  defendants  and  fines  aggregating  13,500  imposed.  Appealed  to 
Circuit  Court  of  Appeals,  argued  November,  1911,  and  awaiting  decision. 

4. — ^United  States  v.  Imperial  Window  Glass  Company  et  al. 

Indictment  found  in  Western  Pennsylvania,  April  7, 1910,  charging  com- 
bination and  conspiracy  to  enhance  the  price  of  window  glass.  Demurrers 
to  the  indictment  were  overruled,  and  on  November  10,  1910,  pleas  of 
nolo  contendere  were  entered  and  fines  aggregating  S10,000  and  costs  were 
imposed. 

The  defendants  were  thirteen  officers  of  the  company, 
each  of  whom  was  a  representative  of  a  subordinate  company- 
bound  up  in  the  combine.  They  were  charged  with  having 
made  an  agreement  to  sell  to  no  one  but  the  Imperial  Com- 
pany. The  defendants  asked  the  Department  of  Justice  to 
consent  to  the  entering  of  pleas  of  nolo  contendere  and  the 
imposition  of  fines.  This  proposal  Attorney-General  Wick- 
ersham  would  not  agree  to,  saying  that  he  considered  the 
trust  as  one  of  the  most  flagrant  in  its  violations  of  the  law. 

Within  a  day  or  two  after  this  refusal  the  indicted  vraidow- 
gla99  jnen,  measuring  their  chances  with  the  court,  entered 
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pleas  of  nolo  contendere  which  were  accepted.  The  company 
was  fined  12,500  and  the  officials  of  the  company  $500  each. 
It  was  reported  that  the  fines  were  afterwards  assessed  on 
the  employees  of  the  company. 

5. — ^United  States  v.  National  Packing  Company  et  aL 

Indictment  returned  in  Northern  District  of  Illinois,  March  2,  1910, 
charging  combination  to  restrain  trade  in  fresh  meats.  Demurr^  to  in- 
dictment sustained  June  23,  1910. 

George  T.  Buckingham  of  coimsel  for  the  defendants,  in 
the  com^  of  the  argument  which  he  made  in  support  of  ^e 
demurrer  asserted: 

1 — ^That  the  indictment  does  not  go  sufficiently  into  particulars. 

2 — ^That  it  does  not  charge  a  crime,  nor  cite  facts  constituting  a  crime. 

3 — ^That  if  there  was  a  crime  the  statute  of  limitations  (three  years)  had 
tun  against  it. 

4 — ^That  the  indictment  charges  no  interstate  commerce  trangactiap, 

5 — ^That  no  place  in  which  the  combination  operated  or  had  existence 
is  alleged. 

6 — It  is  a  combination  which  is  illegal,  not  its  acts. 

The  quashed  indictment  failed  to  show,  in  the  view  of 
Judge  Kenesaw  M.  Landis,  that  any  offence  had  been  com- 
mitted within  three  years,  the  period  covered  by  the  statute 
of  limitations.  It  did  not  even  show  that  within  the  same 
period  of  time  the  defendants  had  been  engaged  in  interstate 
commerce.  The  general  averment  that  the  packing  ocnn- 
panies  engaged  in  a  combination  in  restraint  of  trade,  Judgie 
Landis  explained,  was  a  mere  conclusion. 

"The  court  is  not  clothed,"  he  said,  "with  authority  to 
supply  entirely  by  inference  the  complete  omission  of  so 
fundamental  an  element  of  the  offence." 

6. — ^United  States  v.  National  Packing  Company  ei  oZ. 

Northern  Illinois.  Bill  in  equity  charging  combination  in  restraint  of 
trade  in  fresh  meats  and  praying  for  dissolution  filed  March  21,  1910. 

On  motion  of  United  States  Attorney  Edwin  W.  Sims, 
following  orders  from  Attorney-General  Wickersham,  Judge 
Kohlsaat  sitting  in  the  United  States  District  CJourt  at 
Chicago,  dismissed  the  dissolution  suit  on  December  27, 
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1910.  This  action  was  taken  so  as  to  clear  the  way  for  the 
criminal  prosecution  of  the  indicted  packers.  The  Govern- 
ment feared  that  the  defendants  might  delay  the  criminal 
cases  indefinitely  as  long  as  the  equity  suit  was  on  the 
docket.  The  dismissal  of  the  suit  was  such  a  surprise  to  the 
packers  that  their  counsel  John  S.  Miller  objected  to  its 
being  dropped. 

Regarding  the  abandonment  of  the  dissolution  suit  which 
could  be  revived,  Assistant  United  States  Attorney-General 
James  H.  Wilkerson  made  this  statement: 

The  petition  against  the  packers  was  filed  on  March  21,  1910.  After- 
ward there  was  a  Grand  Jury  investigation,  as  a  result  of  which  indict- 
ments were  returned  charging  some  of  the  defendants  in  the  bill  with 
criminal  violations  of  the  anti-trust  laws.  Since  the  return  of  those  in- 
dictments the  defendants  in  the  equity  case  have  asked  a  number  of  ex- 
tensions of  time  within  which  to  answer,  and  those  extensions  have  always 
been  granted. 

It  was  thought  to  be  fully  imderstood  by  both  the  Government  and  the 
attorneys  for.  the  packers  that  there  were  to  be  no  further  proceedmgs  in 
the  equity  case  until  the  trial  of  the  criminal  cases. 

The  purpose  of  the  dismissal  of  the  equity  case  is  to  make  clear  the 
position  of  the  Government  that  the  trial  of  the  criminal  cases  is  to  be 
vigorously  pushed  and  is  to  be  interfered  with  in  no  way  whatever  by  the 
pendency  of  the  equity  cases  in  the  Circuit  Court. 

It  may  be  that  a  resort  to  a  petition  in  equity  to  enjoin  future  violations 
will  be  entirely  unnecessary  if  the  Government's  contentions  are  estab- 
lished in  the  criminal  cases.  The  Attorney-General  therefore  directed 
the  dismissal  of  the  equity  case  without  prejudice.  Further  proceedings 
to  enjoin  future  violations  can  of  course  be  instituted  if  those  proceedings 
should  be  found  necessary  to  maintain  fully  the  position  of  the  Govern- 
ment in  this  litigation. 

7. — ^United  States  ».  Armoiur  Packing  Company,  Nelson  Morris  Company, 
Swift  &  Co.,  and  the  Schwarzschild  &  Sulzberger  Beef  Company,  as 
corporations,  and  Enunet  B.  Adams,  local  manager  for  Swifts;  Wil- 
liam D.  Cooper,  local  manager  for  Armour,  and  Frederick  M.  Hull,  Jr., 
local  numager  for  the  Nelson  Morris  Company,  as  individuals,  were 
named  as  defendants  in  nine  indictments  returned  at  Savannah,  Ga., 
April  30, 1910. 
The  indictments  which  contained  two  counts,  each,  charged  combination 
to  control  prices  and  restrict  competition  during  the  year  1908.    The  in- 
dictments asserted  that  the  packing  corporations  bought  and  slaughtered 
at  various  points  in  the  West  and  North  live  stock,  shipped  fresh  meats  to 
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SavannAh,  reduced  the  price  of  meats  and  sold  them  on  the  market  at  a 
loss.  Because  of  this  kind  of  manipulation,  the  indictments  explained, 
the  South  Atlantic  Packing  and  Provision  Ck>mpany,  of  Savannah,  was 
compelled  to  sell  its  products  at  a  loss.  The  object  of  the  conspiracy  in 
restraint  of  business,  trade  and  commerce  by  the  larger  packing  houses, 
the  indictments  charged,  was  to  force  the  local  houses  out  of  the  field  of 
competition. 

8. — ^United  States  v.  Missouri  Pacific  Railroad  Company  and  twenty-four 
other  raiboads. 

Petition  to  restrain  violation  of  Shaman  law  filed  May  31,  1910^  and 
temporary  restraining  order  issued  on  that  day  enjoining  advances  in 
freight  rates  in  Western  trunk-line  territory,  which  would  have  become 
effective  June  1,  1910.  Thereupon  the  railroads,  after  oonsultati<m  with 
the  President,  withdrew  their  proposed  advances  in  frei^t  rates,  and 
after  t&e  passage  of  the  act  of  June  18, 1910,  the  matter  was  referred  to  tke 
Inter-State  Conunerce  Commission.  Thereafter  the  Inter-State  Com- 
merce Commission  enjoined  the  rate  advances  which  the  tonporary 
straining  order  obtained  by  the  department  on  May  31,  1910,  had 
vented  from  going  into  effect. 
9. — United  States  v.  Southern  Wholesale  Growers'  Association. 

Bill  in  equity  charging  combination  to  regulate  prices  of  neoessities  of 
life,  filed  at  Birmingham,  Ala.,  June  9,  1910.  An  agreement  was  reai^ed 
between  the  Government  and  defendant's  counsel,  and  a  decree  pr^Mred, 
submitted  to,  and  passed  by  the  court,  Oct.  17, 1911,  perpetually  lestraan- 
ing  the  association,  its  officers,  and  members  from  doing  any  and  all  of  the 
acts  complained  of. 
10. — United  States  v.  Great  Lakes  Towing  Company  et  (d. 

Petition  filed  in  Northern  District  of  Ohio  on  June  19, 1910,  against  an 
alleged  combination  of  towing  facilities  on  the  Great  Lakes.    The  taking 
of  testimony  is  nearing  completion,  and  the  case  will  be  assigned  for  an 
early  hearing. 
11. — ^United  States  v.  Chicago  Butter  and  E^  Board. 

BiU  asking  for  dissolution,  filed  at  Chicago,  June  13, 1910.  A  donuirer 
to  the  petition  was  sustained,  with  leave  to  amend.  An  amended  bill  has 
been  filed  and  the  case  is  now  pending. 

12. — ^United  States  v.  Frank  Hayne,  James  A.  Patt^,  et  ai.    (180  Fed., 
946.) 

Indictments  returned.  New  York  City,  against  alleged  cottoa-pool 
conspirators,  June  17,  1910.  Demurrers  were  sustiuned  as  to  eertain 
counts  of  indictment  and  overruled  as  to  others,  and  the  Government 
appealed  to  the  Supreme  Court,  where  case  was  argued,  November^  1911. 

The  grand  jury  had  been  investigating  the  "cotton  pod" 
nearly  a  month  when  on  June  13,  1910,  Clark  McKercher, 
Assistant  United  States  Attorney-General,  in  eharge  ot  the 
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inquiry,  found  it  necessary  to  bring  Charles  W.  Kittle,  a 
member  of  the  brokerage  firm  of  S.  H,  P.  Pell  &  C!o.,  before 
Judge  Hand,  sitting  in  the  Circuit  Court.  Kittle  refused  to 
answer  questions  but  as  he  was  not  an  essential  witness  the 
proceedings  against  him  were  not  pressed. 

The  indictment  named  as  defendants  James  A.  Patten, 
Eugene  B.  Scales,  Sydney  J.  Harman,  CoL  Robert  M. 
Thompson,  Morris  B.  Rothschild,  Frank  B.  Hayne,  Wil- 
Uam  P.  Brown,  and  Charles  A.  Kittle,  and  charged  them 
and  ''certain  corporations  not  herein  indicted,"  fifty-two 
in  number,  with  being  parties  to  a  conspiracy  to  monopoUze 
the  trade  in  the  cotton  crop  year,  Septembcsr,  1909,  to  Sep- 
tember, 1910. 

So  as  to  explaiu  the  indictment  U.  S.  Attorney  Henry  A. 
Wise  on  behalf  of  Attorney-General  Wickersham,  gave 
out  a  statement  which  was,  in  part,  as  follows: 

These  indictments  are  the  result  of  an  investigation  commenced  by  the 
Department  of  Justioe  some  time  since,  based  upon  information  that 
the  persons  indicted  with  others  had  in  the  early  part  of  the  year  formed 
a  combination  for  the  purpose  of  cornering  the  entire  remaining  supply  of 
raw  cotton  of  the  crop  of  1909  and  to  hold  a  substantial  portion  of  the 
same  under  agreement  not  to  make  tenders  in  certain  markets  prior  to 
about  November  1,  1910,  thus  creating  an  artificial  shortage  in  addition 
to  the  crop  shortage  in  the  supply  available  for  spini^ers  and  making  it 
possible  to  require  them  to  purchase  thereafter  at  an  arbitrary  price  fixed 
by  the  pool. 

At  the  same  time  agreements  were  said  to  have  been  entered  into  be- 
tween representatives  of  the  pool  and  a  number  of  spinners  whereby  the 
latter  agreed  to  join  the  conspiracy  to  the  extent  of  purchases  of  several 
thousand  bales  of  cotton  to  be  removed  from  the  market.  Pursuant  to 
this  agreement  the  pool  acquired  about  350,000  bales  of  raw  cotton  for 
delivery  in  May,  which  with  a  large  amount  already  on  hand,  was  to  be 
lifted  out  of  the  three  principal  markets  of  the  world. 

This  complete  control  of  the  May  market  with  the  further  purchase  of 
several  hundred  thousand  bales  of  the  remaining  supply  for  delivery  in 
July  and  August  was  intended  to  complete  the  monopoly  of  the  remainder 
of  the  crop.  As  the  facts  were  presented  to  the  department,  this  appeared 
to  be  a  typical  instance  of  a  combination  for  the  purpose  of  forestalling 
the  market,  sec\iring  the  entire  visible  supply  of  a  raw-commodity  during 
a  period  of  months,  and  securing  the  power  to  dictate  the  price  to  the  con- 
sumer.  And,  as  bearing  upon  the  larger  question  to  which  so  much  public 
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attention  has  been  directed,  the  high  cost  of  living  was  considered  by 
the  depciTtment  as  requiring  thorough  investigation.  This  investigation 
has  resulted  in  satisfying  the  Grand  Jury  of  the  existence  of  the  combina- 
tion and  of  its  criminal  characteristics,  and  the  indictments  have  f<^ 
lowed 

It  is  not  to  be  understood  that  this  prosecution  involves  any  questkm 
as  to  the  propriety  of  methods  of  dealing  in  cotton  on  the  New  York  Cot- 
ton Exchange  or  of  the  question  of  dealings  in  Exchanges  at  all.  It  deate 
with  a  specific  case  of  a  definite  combination  for  an  avowed  and  ascer- 
tained purpose,  and  that  purpose  one  condemned  by  the  act  of  Congress — 
namely,  to  restrain  and  monopolize  inter-State  trade  and  commerce  in  a 
conmiodity,  the  free  and  unrestricted  use  of  which  is  of  prime  importance 
to  the  whole  Nation. 

The  indictment  contained  five  counts,  the  first  three  of  which  charged 
a  conspiracy  to  monopolize  trade  and  commerce  among  the  States^  under 
the  second  section  of  the  Sherman  Anti-Trust  act;  the  fourth,  the  making 
of  a  combination  in  restraint  of  trade,  and  the  fifth,  the  making  of  a  con- 
tract in  restraint  of  trade.  These  last  two  counts  of  the  indictment  come 
specifically  under  the  first  section  of  the  Sherman  Anti-Trust  act. 

Counl  1  contained  the  enumeration  of  overt  acts  done  in  pursuance  of 
the  alleged  illegal  conspiracy,  and  named  the  eight  defendants  and  fifty- 
two  cotton  mills  where  spinning  and  manufacturing  are  carried  on,  in  the 
States  of  Alabama,  Georgia,  North  Carolina,  and  South  Carolina  as  the 
parties  to  it.  The  first  specification  of  overt  acts  also  set  forth  letters  and 
telegrams  sent  by  either  Mr.  Brown  or  Mr.  Hayne,  or  by  both  jointly,  to 
Southern  members  of  the  combination  setting  forth  the  progress  of  the 
negotiations  from  time  to  time  between  Feb.  19, 1910,  and  March  5, 1910. 

The  sixth  specification  contained  the  text  of  the  agreement,  dated 
Feb.  26,  1910,  between  "W.  P.  Brown  and  Frank  B.  Hayne,  both  of  the 
City  of  New  Orleans  and  the  State  of  Louisiana,  parties  of  the  first  pari, 
and  the  undersigned  cotton  spinners  and  manufacturers,  parties  of  the 
second  part." 

The  agreement  provided  that  the  spinners  subscribe  for 
and  authorize  the  parties  of  the  first  part  to  buy  for  their 
account  contracts  on  the  New  York  Cotton  Exchange  for 
the  future  delivery  of  the  number  of  bales  set  opposite  their 
respective  names.  The  cotton  to  be  purchased  on  the 
March,  April,  May,  June  or  July  options,  or  divided  among 
any  two  or  more  of  these  months,  at  the  discretion  of  Messrs. 
Hayne  and  Brown  and  a  committee  consisting  of  Lewis  W. 
Parker,  Fuller  E.  Callaway,  and  J.  W.  Cannon,  represent* 
ing  the  spinners. 
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Messrs.  Hayne  and  Brown,  as  parties  of  the  first  part, 
with  the  other  defendants  named  in  the  indictment,  who 
came  later  into  the  alleged  conspiracy,  agreed  on  their 
own  account  to  purchase  contracts  on  the  New  York  Cotton 
Exchange  for  an  equal  number  of  bales  of  cotton  with  the 
parties  of  the  second  part,  and  to  apportion  the  total  amount 
of  cotton  purchased  equally  between  the  subscribers.  The 
contract  as  originally  made  out  covered  the  purchase  of 
150,000  bales  of  cotton  for  each  set  of  subscribers,  and  was 
to  become  binding  when  the  total  of  300,000  bales  were 
obtained.  An  amendment,  however,  eventually  provided 
that  subscriptions  for  150,000  bales — 75,000  bales  on  each 
side  of  the  bargain — should  make  the  contract  binding,  and 
that  in  addition  to  this,  the  parties  of  the  first  part,  Messrs. 
Hayne,  Brown,  and  their  associates,  agreed  to  hold  and 
finance  until  maturity  contracts  for  75,000  bales  additional, 
which  latter  amount  was  to  be  distributed  between  the  two 
interests,  but  not  until  the  spinners  should  have  accepted 
their  original  75,000  bales. 

The  agreement  continuing  said: 

It  18  further  agreed  by  each  subscriber  that  all  the  cotton  so  tendered 
and  received  by  the  parties  of  the  first  and  second  parts  shall  be  by  him 
shipped  out  of  New  York  City;  the  parties  of  the  first  part  to  ship  as  soon 
as  practicable,  and  each  party  of  the  second  part  at  once,  and  each  of  the 
said  parties  agrees  that  none  of  said  cotton  so  received  shall  be  tendered 
on  either  the  New  York,  New  Orleans,  or  Liverpool  Cotton  Exchanges 
prior  to  Nov.  1,  1910.  And  all  the  parties,  hereto  agree  that  any  spot 
cotton  now  owned  or  hereafter  purchased  by  either,  whether  expressly  or 
otherwise  embraced  in  this  contract  or  not,  shall  not  be  tendered  on  either 
of  said  Exchanges  before  Nov.  1, 1910. 

This  contract  contemplates  the  actual  delivery  and  acceptance  of  the 
cotton  specified  and  to  eliminate  any  speculative  feature,  it  is  agreed  by 
all  parties  that  none  of  said  contracts  shall  be  sold,  but  that  the  same  shall 
be  held  and  financed  until  the  cotton  is  tendered. 

The  contract  further  provided  that  the  parties  of  the  first 
part,  who  may  be  called  the  operators,  may  conamence  to 
buy  cotton  contracts  on  the  New  York  Exchange  as  soon 
as  the  agreement  becomes  effective,  but  shall  not  in  any 
event  buy  at  a  price  in  excess  of  15  cents  a  pound;  that  they 
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shall  cease  buying  when  the  price  goes  above  15  cents  a 
pound,  and  may  commence  again  when  it  falls  below  that 
figure.  Deliveries  are  to  be  made  at  the  actual  price  of  the 
purchases,  but  the  ultimate  distribution  of  the  costs  of  the 
pool  is  to  be  made  according  to  the  average  price  ot  all 
the  cotton  purchased  under  the  contract. 

With  respect  to  cotton  commitments  of  the  parties  to  the 
contract,  which  may  be  in  force  when  it  becomes  effective, 
the  i^reement  provided  that  all  such  commitments  shall 
be  stated  by  the  members  of  the  pool  and  shall  be  held 
and  protected  as  a  part  of  the  cotton  covered  by  the  pool 
agreement.  In  addition  the  pool  members  agreed  that 
neither  of  them  shall  buy  directly  nor  indirectly  any  cotton 
for  future  delivery  on  either  of  the  Exchanges  of  New  York 
or  New  Orleans  until  the  operators  had  completed  their 
purchases  for  the  account  of  the  pool  or  the  price  had  gone 
above  15  cents  a  pound. 

The  committee  of  the  spinners  and  manufacturers  was 
empowered,  together  with  the  operators,  to  make  all  the  ad- 
justments and  equalization  of  grades  necessary  and  to 
determine  all  the  questions  arising  in  connection  with  the 
pool.  The  contract  was  prepared  to  be  several  and  not 
joint,  so  that  the  parties  on  either  side  were  not  bound  by 
the  agreements  of  their  fellows. 

The  remaining  overt  acts  consisted  in  the  following  pur- 
chases by  the  defendants  named :  James  A.  Patten,  700  bales 
on  March  19, 1910;  James  A.  Patten,  1,100  bales  on  March  30 
1910;  William  P.  Brown,  36,600  bales  on  April  2,  1910; 
James  A.  Patten,  2,100  bales  on  April  4,  1910;  James  A. 
Patten,  5,200  bales  on  April  5,  1910;  Eugene  B.  Scales, 
6,500  bales  on  April  29,  1910;  Sydney  J.  Harman,  26,000 
bales  on  March  2,  1910;  Eugene  B.  Scales,  10,000  bales  on 
May  3,  1910,  and  Morris  H.  Rothschild,  100  bales  on  May 
4,  1910. 

The  second  count  of  the  indictment  set  forth  at  length 
a  general  description  of  the  scope  and  needs  of  the  cotton 
trade  of  the  country  and  then  charged  a  general  conspiracy 
to  monopolize  this  trade  to  the  injury  of  foreign  and 


All  Anti-Trust  Suits  and  Indictments  449 

spinners  and  manufacturers.  The  third  coimt  took  up  the 
monopoly  charge  in  greater  detail,  relating  various  details 
of  the  agreement  and  charging  that  the  defendants  by  reason 
of  the  abnormal  and  artificial  condition  they  sought  to 
produce  in  the  cotton  market,  purposed  to  demand  "ar- 
bitrary, excessive  and  monopolistic  "  prices  for  their  cotton, 
thereby  standing  to  realize  profits  in  excess  of  $10,000,000 
and  to  cause  the  partial  closing  or  the  entire  closing  of 
many  cotton  mills  in  the  United  States  and  elsewhere  and 
"consequent  suffering  among  the  operatives  in  such  mills 
and  incalculable  injury,  moral  and  phjrsical,  to  the  people 
<rf  the  United  States/' 

In  this  count  emphasis  was  laid  on  the  agreement  to  with-^ 
hold  all  the  cotton  piu'chased  from  the  New  York,  New 
Orleans,  and  Liverpool  Exchanges  prior  to  Nov.  1,  1910, 
and  upon  the  fact  as  charged  by  the  grand  jury  that  none 
of  the  conspirators  by  himself  was  able  to  carry  out  such  a 
scheme  without  the  assistance  of  the  others  and  that  none 
of  the  defendants  named  in  the  indictment  was  or  expected 
to  be  a  manufacturer  of  cotton  or  had  or  expected  to  have 
any  use  for  it  except  to  sell  it  again. 

The  fourth  count  of  the  indictment  charged  a  combination 
in  the  restraint  of  trade,  according  to  the  overt  acts  set 
forth  imder  the  circumstances  and  conditions  described 
in  the  third  coimt.  The  fifth  count  charged  a  contract  in 
restraint  of  trade  as  specified  by  the  sixth  statement  of 
overt  acts  in  the  first  count,  wherein  the  pool  agreement 
was  set  forth  in  full. 

When  Kittle  appeared  for  pleading,  Adrian  H.  Larkin 
told  Judge  Hand  that  in  looking  over  the  facts  in  the  case 
he  found  that  his  client  was  the  victim  of  a  ''pen-and-ink 
artist"  as  his  name  had  been  written  into  the  indict- 
ment after  it  was  printed.  He  intimated  that  this  was  an 
afterthought  and  was  evidently  done,  Mr.  Larkin  said, 
because  Kittle  refused  to  answer  questions  before  the 
grand  jury. 

The  ''Cotton  pool"  matter  being  brought  to  the  attention 
of  the  July  grand  jury,  Kittle  was  again  subpoenaed  as  a 
29 
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witness.  He  then  moved  to  have  the  second  subpoBna 
quashed  claiming  that  as  he  was  under  indictment  he  was 
immune  from  testifying.  Refusing  to  quash  the  indictment. 
Judge  Hand  in  an  opinion  filed  July  25,  1910,  said: 

The  first  point  of  the  petitioner  is  certainly  not  valid.  I  cannot  say  what 
the  purposes  of  the  Grand  Jury  are  in  this  inquiry.  The  mere  fact  that 
the  names  in  each  subpoena  are  the  same  is  of  no  consequence  whatever. 
The  same  defendants  may  have  committed  two  crimes  against  the  Sherman 
Act.  Since  the  proceedings  of  the  Grand  Jury  are  not  open  to  scrutiny 
and  certainly  will  never  become  so,  so  far  as  I  can  lawfully  prevent,  I 
cannot  say  they  are  about  to  indict  the  same  defendants  for  the  same 
offence.  Nor  even  if  I  could,  should  I  try  to  interfere  with  their  proceed- 
ings. Their  bills  are  at  most  only  accusations,  and  when  they  are  found 
the  courts  will  deal  justly  with  the  defendants  and  prevent  their  being 
twice  harried.  One  purpose  of  the  secrecy  of  the  Grand  Jury's  doings  is 
to  insure  against  this  kind  of  judicial  control. 

They  are  the  voice  of  the  community  accusing  its  members  and  the 
only  protection  from  such  accusation  is  in  the  conscience  of  that  tribunaL 
Therefore,  except  in  sporadic  and  ill-considered  instances,  the  courts  have 
never  taken  supervisions  over  what  evidence  shall  come  before  them,  and, 
with  certain  not  very  well  defined  exceptions,  they  remain  what  the  Grand 
Assize  originally  was,  and  what  the  petit  jury  has  ceased  to  be,  an  irre- 
sponsible utterance  of  the  community  at  large,  answerable  only  to  the 
general  body  of  citizens  from  whom  they  come  at  random  and  with  whom 
they  are  again  at  once  merged. 

A  court  shows  no  punctilious  respect  for  the  Constitution  in  regulating 
their  conduct.  We  took  the  institution  as  we  found  it  in  our  EInglish  in- 
heritance, and  he  best  serves  the  Constitution  who  most  faithfully  follows 
its  historical  significance,  not  he  who  by  a  verbal  pedantry  tries  a  priori 
to  formulate  its  limitations  and  its  extent.   So  much  for  the  first  point. 

The  second  point  is  of  the  scope  of  the  immimity  clause  in  the  Sherman 
act.  The  argument  is  that  since  the  immunity  prescribed  by  the  act  in- 
cludes prosecution,  it  is  too  late  to  question  any  one  after  he  has  been 
indicted,  because  part  of  the  consideration  for  his  testimony  has  already 
been  taken  from  him.  All  this  rests  upon  the  assumption  that  I  must  infer 
that  the  present  inquiry  relates  to  the  subject  matter  of  the  present  indict- 
ment, and  that  I  should  not  have  the  right  to  do,  till  the  questions  woe 
asked.  However,  as  in  all  probability  they  do  relate  to  the  subject  matter^ 
I  may  as  well  dispose  of  it  now,  though  out  of  order,  and  so  obviate  at 
least  some  of  the  constant  recoiu^e  to  the  Court. 

Therefore,  I  shall  assume  that  the  inquiry  is  of  the  subject  matter  of 
some  crime  and  indeed  of  the  crime  laid  in  the  existing  indictment.  When 
so  questioned,  the  witness  must  answer,  Brown  tF.  Walker,  161  U.  S.  591, 
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and,  when  given,  his  answer  will  thereafter  protect  him  from  further  prose- 
cution. It  will  be  a  good  bar  to  this  very  pending  prosecution  if  it  be 
pertinent  to  the  subject  matter. 

The  petitioner's  theory  goes  further  than  this  and  requires  that  the 
Government  should  elect  at  the  outset  whether  the  person  is  to  be  witness 
or  defendant,  and,  having  once  elected,  that  it  should  remain  consistent. 
We  must  remember  at  the  outset  that  the  question  raised  has  nothing 
whatever  to  do  with  the  constitutional  privilege  against  incriminations, 
because  that  privilege  could  not  be  claimed  if  all  prosecutions  were  barred 
from  the  date  of  the  testimony  (Brown  v.  Walker,  161  U.  S.  591),  regard- 
less of  whether  the  witness  had  aheady  been  indicted  or  not.  The  only 
necessary  protection  is  that  by  no  peradventure  could  the  disclosure  result 
in  convictions  (Mr.  Justice  Day  obiter  in  Heike  v.  United  States,  217  U.  S. 
425,  431),  and  to  provide  against  that  possibility  it  was  enough  to  forbid 
any  future  criminal  proceedings  as  soon  as  the  testimony  came  out. 

The  question  is,  therefore,  of  the  meaning  of  the  statute,  not  of  the 
scope  of  the  Constitution.  Is  there  any  ground  for  saying  that  the  bar- 
gain with  the  witness  is  as  it  were,  retroactive,  so  that  he  cannot  get  his 
quid  pro  quo  by  testifying,  if  he  has  already  been  indicted?  I  think  not. 
As  I  have  said,  the  statute  would  be  constitutionally  broad  enough,  if  it 
forbade  any  futiu-e  prosecution,  and  its  scope  is  fairly  inferable  from  its 
purpose.  As  the  purpose  was  only  to  compel  such  testimony  and  the 
Constitution  was  satisfied  by  the  more  limited  construction,  the  fairer 
interpretation  of  the  will  of  Congress  is  that  it  went  no  further  than  it  had 
to  go,  and  that  they  meant  to  give  only  a  future  immunity. 

No  one  has  found  any  authority  upon  the  question,  but  I  think  there 
can  be  small  doubt  of  the  correctness  of  this  construction. 

The  petition  is  denied  and  the  petitioner  directed  to  be  sworn  at 
2  o'clock  on  Tuesday,  July  26, 1910. 

Walter  L.  Johnson,  a  member  of  the  brokerage  firm  of 
Shearson,  Hammill  &  Co,  who  was  subpoenaed  to  produce 
certain  account  books  and  to  testify  at  the  second  inquiry,  at 
first  declined  to  do  so  saying  that  "it  would  be  to  the  highest 
degree  detrimental  to  the  general  interests  of  commerce  and 
business  as  well  as  to  the  interests  of  our  customers  that 
such  confidential  and  privileged  communications  should  be 
disclosed."  Judge  Hand  ruled  that  the  reasons  advanced 
by  Johnson  were  no  reasons  at  all  and  directed  him  to  obey 
the  subpoena. 

A  second  indictment  which  was  released  from  the  seal  of 
the  court  on  August  12,  1910,  named  as  defendants  James 
k.  Patten  and  all  the  other  alleged  members  of  the  ''pool" 
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excepting  Charles  A.  Elttle  and  Sydney  J.  Hannan.  Tke 
sole  purpose  apparently  in  the  fibading  of  the  second  bill, 
which  charged  a  conspiracy  to  monopolize  and  restrain 
interstate  trade  and  foreign  commerce  in  cotton,  was  to 
cover  the  objections  raised  in  the  interest  of  the  defendants 
named  in  the  original  indictment.  The  most  sericMis  of 
the  objections  was  that  the  special  Federal  grand  jury  had 
not  been  legally  drawn  but  taken  from  the  panel  of  Venire- 
men summoned  to  serve  on  the  regular  grand  jury. 

Demurrers  being  interposed  to  the  second  indictment 
argument  was  heard  by  Judge  Noyes  on  February  11,  1911. 
Former  Senator  Spooner,  in  support  of  the  demurr^s 
contended  that  as  the  indictment  described  the  crime  as 
''buying  up  futiu'e  cotton  so  as  to  create  a  shortage,  the 
effect  of  which  was  to  cause  heavy  buying  of  cotton  short, 
and  later  to  force  the  shorts  to  make  good  at  prices  driven 
up  by  the  'Comer'"  his  clients  did  not  violate  Uie  Shaman 
law,  which  was  designed  to  protect  the  consumer.  He  further 
contended  that  contrary  to  the  charge  of  restraint  in  the 
indictment  ''A  'corner'  and  all  the  acts  that  lead  up  to  a 
'comer'  produce,  active,  feverish  competition." 

The  principal  questions  raised  by  the  demurrers  were: 

1.  Are  the  counts  sufficient  which  contain  no  avenneats  of  oivcrt 
acts?  2.  Do  the  so-called  ''comer  counts"  charge  a  violation  of  the 
statute?  3.  Does  the  third  count — ^the  ''power"  count — state  a  con- 
spiracy to  monopolize  in  violation  of  the  statute?  4.  Are  the  fifth  and 
sixth  counts  invalid  for  duplicity? 

Judge  Noyes  in  a  decision  filed  March  23,  1911,  uphold- 
ing four  counts  of  the  eight  in  the  second  indictment  held 
that  the  charge  of  conspiracy  may  be  made  without  the  cita- 
tion of  overt  acts.  He  said  'Hhe  Sherman  law  is  independoit 
of  the  earlier  conspiracy  enactment,  and  the  latter  does  not 
purport  to  be  a  statute  of  definition.  While  the  offences 
which  it  is  directed  against  require  overt  acts,  there  ia  no 
warrant  for  reading  its  limitations  into  this  separate,  dis- 
tinct and  complete  enactment." 

He  sustained  the  demurrers  as  to  counts  three,  four. 
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seven  and  eight.  The  two  last  counts  charged  ''running  a 
'comer'  in  cotton"  and  concerning  them  Judge  Noyes, 
in  part,  said: 

Comers  are  illegal.  They  are  combinations  contrary  to  public  policy, 
and  all  contracts  and  undertakings  in  support  thereof  are  void.  .  .  .  But 
while  a  comer  is  illegal  because  it  is  a  combination  which  arbitrarily  con- 
trols the  prices  of  a  commodity,  it  cannot,  strictly  speaking,  be  called  a 
combination  in  restraint  of  competition.  On  the  contrary  the  bidding  up 
of  the  prices  incident  to  the  creation  of  a  comer  necessarily  increases 
competition.  Activity  in  trade,  temporarily  at  least,  follows  increased 
demand.  Everything  tends  to  stimulate  competition,  although  abnor- 
mally and  feverishly.  A  comer  is  altogether  wrong  both  from  a  legal  and 
economical  standpoint,  but  it  would  seem  to  be  condemned  by  other 
principles  of  public  policy  than  those  particularly  relating  to  combinations 
in  restraint  of  competition. 

It  is  clear  upon  the  foregoing  principles  that  the  combination  described 
in  these  counts  is  negatively  ill^al  without  any  prohibitory  statute  and 
would  be  positively  unlawful  in  any  State  having  a  statute  against  comers. 
But  upon  equally  well  settled  principles  it  is  manifest  that  the  combina- 
tion is  not  in  violation  of  the  Federal  anti-trust  statute  unless  it  obstruct 
the  current  of  interstate  commerce. 

Obviously  this  combination  does  not  belong  to  that  class  of  combina- 
tions in  which  the  numbers  are  engaged  in  interstate  commerce  and  enter 
into  an  agreement  in  restraint  of  competition.  As  just  pointed  out,  it  is 
more  than  doubtful  whether  a  combination  to  run  a  comer  restrains  com- 
petition at  all.  And  if  competition  be  affected,  still  none  of  these  conspira- 
tors-HK)  far  as  appears — does  an  interstate  business.  The  combination  in 
question,  if  it  be  a  violation  of  the  statute,  is  so  because  it  is  an  involuntary 
restraint  of  trade,  i,  c,  it  is  a  conspiracy  entered  into  by  persons  not  en- 
gaged in  interstate  commerce  which  has  the  effect  of  preventing  other 
persons  from  freely  engaging  in  it. 

No  intent  to  obstmct  such  commerce  is  averred.  But- it  is  said  by  the 
Government  that  the  parties  to  a  conspiracy  are  presimied  to  intend  the 
necessary  and  inevitable  consequences  of  their  acts.  Assuming  that  this 
is  so  and  that  it  is  unnecessary  to  allege  any  specific  intent  in  charging  an 
offence  under  this  statute,  we  must  turn  to  see  what  the  indictment  says 
are  the  "necessary  and  unavoidable  results"  of  the  acts  of  the  conspirators 
in  ''running  a  comer  in  cotton."  .  .  .  The  necessaiy  and  unavoidable 
result  of  the  acts  stated  might  be  an  obstruction  to  interstate  commerce 
without  it  following  that  the  effect  upon  such  commerce  would  be  di- 
rect. .  .  .  Consequently,  while  I  will  accept  as  allegations  of  fact  the 
averments  of  the  indictment  concerning  the  necessary  and  unavoidable 
results  of  the  acts  of  the  conspirators,  I  cannot  consider  such  averments 
as  precluding  examination  into  the  question  whether  it  appears  that  the 
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direct,  as  distinguiahed  from  the  indirect,  incidental  or  remote,  effect  of 
the  alleged  conspiracy  was  to  restrain  or  obstruct  interstate  commerce. 

As  the  first  step  in  the  Government's  appeal  from  Judge 
Noyes'  decision  Attorney-General  Wickersham  on  May  5, 
1911,  filed  with  the  Supreme  Coiu-t  of  the  United  States  a 
transcript  of  the  record  in  the  case  of  the  United  States 
versus  Patten  and  others.  This  was  followed  on  October 
4th  by  Solicitor-General  Lehmann's  brief  which  contained 
a  quotation  from  the  poet  Pope  in  support  of  the  contention 
that  a  ''comer"  was  more  than  a  gambling  transaction,  and 
also  turned  to  literature  to  strengthen  this  argument  that 
such  a  "comer"  as  allied,  not  only  resulted  in  ''squeezing 
the  shorts/'  but  in  restraint  of  trade  in  violation  of  the 
Sherman  law. 

A  general  "comer  "  can  no  more  be  accomplished  in  a  commodity  like 
cotton  without  affecting  the  entire  commerce  in  that  staple,  said  the 
Solicitor-General,  "than  Shylock's  bond  could  be  enforced  without  abed- 
ding  a  drop  of  blood.  As  well  say  that  Shylock's  purpose  was  simi^y  the 
pound  of  flesh.  He  was  ravenous  for  the  blood  that  would  follow  his  knife. 
And  these  defendants  sought  the  blood  of  the  trade  in  cott^m,  the  last 
penny  of  price  they  could  draw  from  the  'shorts'  or  spinners." 

In  the  course  of  the  argument  which  he  made  before  the 
Supreme  Court  on  November  9,  1911,  Solicitor-General 
Lehmann  attacking  the  ruling  of  the  Circuit  Court  said 
that  no  restraint  on  competition  in  interstate  conmierce  was 
charged  in  the  indictment.  He  urged  that  the  Sherman 
anti-trust  law  was  not  directed  against  restraint  of  compe- 
tition, but  against  restraint  of  trade.  He  added  that,  even 
if  it  had  been  aimed  at  restraint  of  competition,  the  competi- 
tion caused  by  an  increased  price  of  cotton  would  be  tempo- 
rary and  abnormal,  a  thing  which  the  law  aimed  to  prevent. 

The  Solicitor-General  admitted  the  right  of  a  man  far- 
sighted  enough  to  see  that  a  commodity  was  likely  to  rise 
in  price  to  go  into  the  market  and  buy  to  the  extent  of  his 
ability.  In  this  case,  he  added,  the  defendants  had  sought 
to  raise  the  price  arbitrarily  by  linking  their  purses  together 
to  buy  all  the  cotton  for  futtue  delivery  that  would  be 
offered. 
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Chief  Justice  White  asked  the  Solicitor-General  if  he  was 
not  talking  about  "futures,"  such  as  are  popularly  regarded 
as  unenforcible  contracts,  because  no  delivery  was  ever 
intended.  Mr.  Lehmann  replied  th^t  he  was  arguing  that 
the  contracts  which  the  defendants  were  charged  with  con- 
spiring to  make  were  enforcible  under  the  rules  of  the 
Exchange  and  the  law,  and  were  to  be  distinguished  from 
the   "bucket   shop"   contracts  which   were  imenforcible. 

Former  Senator  Spooner  in  reply  declared  that  the  counts 
had  been  foimd  bad  because  they  charged  no  restraint  of 
trade.  The  Solicitor-General  had  devoted  himself  almost 
exclusively  to  showing  that  the  defendants  had  a  monopoly. 
Not  a  word  about  monopoly,  he  asserted,  was  to  be  found 
in  the  indictment.  He  declared  the  defendants  were  not 
charged  with  ever  having  a  bale  of  cotton,  and  so  they  could 
not  have  a  monopoly  of  cotton.  By  contracting  to  buy 
"futures,"  he  said,  the  defendants  might  have  made  it  pos- 
sible for  the  men  who  did  have  the  cotton  to  increase  the 
price,  but  singly  the  defendants  were  not  to  be  charged  with 
this  increase. 

"The  defendants,"  he  argued,  "were  charged  with  con- 
spiring to  buy  cotton  futures,  nothing  else.  These  purchases 
were  to  compel  a  demand  by  the  sellers  of  the  contracts 
for  cotton  for  future  delivery.  This  demand  was  to  cause 
a  rise  in  prices  of  cotton  on  the  New  York  Cotton  Exchange. 
That  rise  was  to  cause  a  rise  of  price  m  other  markets.  That 
rise  in  other  markets  was  to  cause  the  spinners  and  manu- 
facturers to  pay  excessive  prices. 

"Those  excessive  prices  may  have  stopped  some  traffic 
in  cotton.  Some  of  that  traffic  may  have  been  interstate 
traffic.  The  remoteness  of  the  connection  between  what 
the  defendants  are  alleged  to  have  done  and  the  results  is 
too  far.  This  sequence  of  causation  is  reminiscent  of  the 
nursery  jingle  about  the  House  that  Jack  Built." 

13. — ^United  States  v.  Standard  Sanitary  Manufacturing  Ck>mpany  et  al. 
Petition  filed  at  Baltimore,  July  22, 1910,  charging  a  combination,  under 
cover  of  a  patent  licensing  arrangement,  to  restrain  competition  and  en- 
hance prices  of  enamel  ware.   Four  volumes  of  testimony  was  taken. 
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The  petition  alleged  that  the  defendants  had  been  for 
many  years  and  were  still  engaged  in  the  manufacture  of 
sanitary  enameled  iron  ware,  such  as  bath  tubs,  washbowls, 
lavatories,  drinking  fountains,  sinks,  closets,  urinals,  etc., 
and  we^e  selling  through  agents  and  shipping  fnmi  thdr 
several  factories  their  products  of  enameled  iron  ware  into 
other  states  of  the  United  States,  and  to  foreign  countries. 
The  petition  stated  that  the  only  manufacturers  and  dealo^ 
in  articles  of  similar  character,  oth^  than  the  defendants, 
were  J.  M.  Kohler  Sons  Company,  of  Sheboygan,  Wis.;  the 
Iron  City  Sanitary  Manufacturing  Company,  of  Pittsburg, 
Pa;  the  Blairsville  Enameled  Ware  Company,  of  Bkdrsville, 
Pa. ;  the  Clymer  Manufacturing  Company,  of  Indiana,  Pa. ; 
Louis  Lipp,  of  Cincinnati,  Ohio;  and  Washington  Iron  Works 
of  Los  Angeles,  Cal. 

Of  the  total  volume  of  the  interstate  and  foreign  business 
in  the  products  of  sanitary  enameled  iron  ware  carried  on  by 
the  defendants  and  by  their  six  competitors,  the  petition 
explained,  the  defendants  have  and  control  the  principal 
part;  that  is  to  say,  85  per  cent  thereof,  and  asserted  that  the 
defendants  and  their  competitors  would  severally  be  con- 
ducting their  interstate  and  foreign  business,  trade  and  oxn- 
merce  in  such  products  in  competition  with  each  other  as 
to  prices  at  which  they  were  selling  their  conmiodities,  as  to 
terms  and  conditions  of  sale  in  interstate  and  foreign  business, 
as  to  customers  and  extent  and  distribution  of  output,  and 
as  to  all  other  matters  in  respect  to  which  genuine  competitors 
naturally  compete  if  the  defendants  had  not  engaged  in  an 
unlawful  combination  and  conspiracy  in  restraint  of  trade 
and  commerce  and  in  the  imlawful  attempt  to  monopolize 
the  same. 

The  combination  and  conspiracy  in  restraint  of  interstate 
trade  and  foreign  conunerce  complained  of  was  formed  in 
the  latter  part  of  1909  or  early  in  1910,  and  in  furthoanee 
of  it,  the  petition  charged  that : 


The  defendants  by  agreement  have  eluninated  and  msppreaaidd  all 
petition  between  each  other  as  to  prices  at  which  they  are  selling  in  intei^ 
state  and  foreign  conunerce  theur  products  of  sanitary  enamded  iraa 
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ware,  and  they  have  fixed  and  established  and  are  now  maintaining  uni- 
fona  prices  and  terms  of  sale  to  their  respective  customers.  The  discounts 
which  the  defendants  quote  and  allow  to  jobbers  in  carrying  on  such  com- 
merce are  arrived  at  by  agreement  between  defendants,  and  each  defend- 
ant quotes  and  allows  such  discounts  only  as  are  agreed  upon,  known  to, 
and  accepted  by  the  other  d^endants. 

IMend^ts  have  determined  upon  and  are  observing  a  uniform  method 
of  selling  theur  products  of  sanitary  enameled  iron  ware  to  jobbers  under 
written  contracts  whereby  each  jobber  is  compelled  to  sell  at  certain  fixed 
resale  prices.  These  contracts  are  the  same  to  all  jobbers  throughout  the 
United  States.  No  defendant  will  sell  in  said  commerce  any  sanitary 
enameled  izon  ware  except  pursuant  to  the  terms  of  these  uniform  con- 
tracts, vrbkk  establish  uniform  resale  prices  which  jobbers  must  observe 
in  sake  to  their  customers.  Under  the  terms  of  the  combination  no  de- 
fendant will  sell  to  any  jobber  who  has  not  signed  such  a  contract  and 
agreed  to  sell  at  such  resale  prices.  No  defendant  will  sell  to  any  jobber 
who  is  buying  any  sanitary  enameled  iron  ware  from  other  manufacturers 
than  thoee  who  are  parties  to  the  combination. 

No  defendant  will  sell  any  of  its  products  in  such  commerce  to  any 
person  or  company  who  is  not  recognized  by  all  the  defendants  as  a  jobber. 
That  is  to  say,  all  the  defendants  confine  theur  sales  to  such  persons  as  all 
the  defendants  consider  to  be  Intimate  jobbers  of  sanitary  enameled  iron 
ware. 

The  result  of  the  combination  is  that  to-day  throughout  the  United 
States  all  purchasers  and  users  of  the  aforesaid  products  of  sanitary  enam- 
eled iron  ware  are  obliged  to  pay  the  same  prices,  which  have  been  and 
are  now  fixed  by  the  defendants  by  mutual  agreement  and  without  com- 
petition with  each  other. 

The  defendants  have  devised  means  by  which  each  of  them  b  advised 
of  the  amount  of  the  output  of  each  of  the  other  defendants  in  order  that 
thereby  they  may  by  agreement  limit  and  restrict  their  respective  outputs 
as  may  seem  advisable. 

The  defendants  have  divided  the  United  States  into  certain  territorial 
or  geographical  sones,  and  by  their  system  of  contracts  are  restricting 
each  jobber  in  making  sales  to  the  zone  in  which  that  jobber  is  located; 
in  other  words,  the  arrangement  is  such  that  no  jobber  is  allowed  to  sell 
outside  his  zone.  This  feature  is  designed  to  restrict  the  competition  of 
jobbers,  and  to  enable  the  manufacturers  to  hold  the  jobbers  firmly  to  the 
seHing  arrangement  and  to  the  resale  prices  fixed  by  the  combination. 

The  defendants  by  agreement  have  largely  and  unreasonably  increased 
the  prices  at  which  they  sell  their  products  to  jobbers  and  more  particularly 
they  have  advanced  the  resale  prices  of  jobbers  by  their  system  of  con- 
tracts  controlling  resale  prices. 

The  defendants  are  co-operating  in  fighting  the  manufacturers  of  sani- 
tary enameled  iron  ware  and  dealers  therein  in  interstate  commerce  who 
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have  not  become  parties  to  the  combination,  and  all  defendants  have 
united  and  are  now  engaged  in  a  common  effort  to  force  such  manufao- 
turers  and  dealers  into  the  combination  or  else  to  drive  them  out  of  bua* 
ness.  As  a  means  to  that  end  defendants  are  refusing  to  sell  to  jobbers 
of  sanitary  enameled  iron  ware  who  are  buying  from  manufacturers  wlio 
are  not  members  of  the  combination^  and  defendants  will  sell  only  to  such 
jobbers  as  agree  to  confine  their  purchases  to  the  members  of  the  com- 
bination. 

The  defendants  have  established  and  are  enforcing  a  system  of  severe 
penalties  which  are  imposed  upon  such  members  of  the  combination  aa 
depart  from  the  ndes  respecting  prices  and  terms  of  sale  fixed  by  the  com- 
bination; that  is  to  say,  if  any  defendant  sells  at  discounts  or  prices  at 
terms  of  sale  other  than  those  agreed  upon  by  the  defendants  he  is  obliged 
to  forfeit  a  heavy  penalty,  which  is  paid  into  a  common  fund  of  the  de- 
fendants. 

Continuing  the  petition  charged: 

The  defendants  have  at  all  times  recognized  that  a  combination  of  the 
character  herein  described  is  unlawful,  being  contrary  to  the  provisioiis 
of  the  Sherman  anti-trust  act,  and  they  know  full  well  that  engaging  in 
such  a  combination  and  conspiracy  is  a  continuous  violation  of  that  act. 
However,  the  defendants,  as  previously  stated,  have  been  and  are  now 
engaging  in  said  combination  and  furthermore  they  have  tried  and  are 
now  trying  to  conceal  their  true  purposes  and  the  real  character  <tf  the 
combination  by  the  adoption  of  a  plan  intended  by  them  to  give  thdr  acts 
a  lawful  aspect  and  to  the  combination  a  legal  form. 

By  the  conditional  assignment,  for  a  nominal  consideration  of  three 
patents  on  certain  tools  owned  and  used  by  three  of  the  defendants  in  the 
manufactiu^  of  some  of  their  products  of  enameled  iron  ware,  to  defendant 
Edwin  L.  Wayman,  who  was  selected  as  assignee  by  agreement  of  all  the 
defendants,  and  by  a  system  of  license  agreements  to  manufacture  and 
sell  enameled  iron  ware,  entered  into  ostensibly  under  those  patents  by  all 
the  corporation  defendants,  and  other  license  agreements  to  sdl,  enteted 
into  by  jobbers,  defendants  have  sought  and  are  now  seeking  to  accomptwh 
and  are  accomplishing  all  the  imlawful  objects,  purposes,  and  results 
hereinabove  described. 

As  previously  stated,  all  the  defendants  were  and  are  manufactoiing 
sanitary  enameled  iron  ware,  such  as  bathtubs,  washbowls,  lavatories, 
drinking  fountains,  sinks,  closets,  luinals,  etc.,  and  were  and  are  sdling 
and  shipping  their  products  throughout  the  United  States  and  abroad 
and  so  are  engaged  in  interstate  and  foreign  trade  and  commerce  and  have 
been  so  engaged  for  many  years.  These  products  were  and  are  manu- 
factured under  different  patents  and  by  a  variety  of  processes  by  the 
various  defendants.  All  of  the  defendants  determined  and  agreed  that 
three  competing  patents,  being  patents  for  tools  called  "dredger  fcr 
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pulverulent  material/'  ''pneumatic  sieve"  and  ''enameling  powder  dis- 
tributor" respectively  should  be  assigned  by  three  defendants  each  of 
whom  owned  one  patent,  to  defendant  E.  L.  Wayman,  each  patent  for  a 
nominal  consideration  and  subject  to  reassignment  at  the  expiration  of 
a  short  term  on  the  demand  of  the  party  making  the  assignment  to  Way- 
man.  In  accordance  with  this  agreement  the  following  patents  were  as- 
signed to  Wayman:  The  Arrott  patent,  No.  633941,  by  the  Standard 
Sanitary  Manufacturing  Company;  the  Dithridge  patent,  No.  946925, 
by  the  J.  L.  Mott  Iron  Works;  the  Lindsay  patent,  No.  939918,  by  L.  Wolf! 
Manufacturing  Company. 

These  patents,  and  the  tools  they  cover,  while  useful  and  valuable  in  the 
manufacture  of  sanitary  enameled  iron  ware,  are  not  essential  thereto. 
Moreover,  they  do  not  apply  to  and  are  not  used  in  the  manufacture  of  a 
large,  number  of  articles  specified  in  the  price  list,  hereto  attached  as  a 
part  of  this  bill  (Exhibit  10),  the  sale  of  which  articles  in  interstate  com- 
merce, like  the  sale  of  all  articles  manufactured  and  sold  by  the  defendants, 
is  controlled  by  the  licensing  arrangement.  All  the  defendants  had  for 
years  manufactured  their  products,  without  using  such  patents,  by  other 
patents  and  methods  equally  serviceable  and  almost  as  economical.  The 
sole  purpose  of  the  assignments  was  that  the  patents  might  screen  the  real 
intent  of  the  defendants  and  serve  as  a  mere  subterfuge  and  a  device  to 
evade  the  Sherman  anti-trust  law. 

Before  the  assignments  were  made  all  the  defendants  had  agreed  upon 
all  the  essential  features  of  the  licensing  arrangement.  They  had  deter- 
mined upon  all  the  principal  conditions  and  terms  of  the  contracts  to  be 
entered  into  by  the  manufacturers  with  Wa3anan,  ostensible  licensor; 
upon  the  resale  prices  at  which  jobbers  should  sell  in  interstate  commerce 
to  plumbers,  retailers  and  constmiers.  They  had  agreed  upon  a  price  list 
wherein  were  stated  all  the  articles  of  sanitary  enameled  ware  made  by 
all  the  defendants  and  in  which  were  specified  the  prices  at  which  those 
articles  should  be  sold  by  the  defendants  throughout  the  United  States 
and  the  resale  prices  which  jobbers  should  observe  in  making  sales  of  the 
same  articles  to  their  customers.  In  other  words,  this  price  list  arrived 
at  by  agreement  and  consultation  between  defendants  and  without  com- 
petition between  them,  fixes  the  price  which  every  user  of  sanitary  enam- 
eled iron  ware  in  the  United  States  must  pay  for  every  article  manu- 
factured by  the  defendants. 


To  repeat,  all  the  terms  and  conditions  of  all  the  contracts  and  agree- 
ments which  together  make  up  the  licensing  arrangement  had  been  agreed 
upon  by  all  the  defendants  prior  to  the  assignment  of  the  patents  to 
Wayman.  Furthermore,  each  defendant  stipulated  as  a  condition  to  his 
executing  the  license  agreement  that  all  the  others  should  execute  a  similar 
agreement.    No  defendant  would  have  executed  the  agreement  unless  he 
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had  been  certain  that  all  the  oilier  defencbnts  wouU  exeente  it.  Hie 
agreement  on  the  part  of  aU  the  defendants  to  enter  mio  the  lioeose  ai^ 
rangement  was  a  condition  precedent  to  the  aeeignmeBt  of  the  pstoita  to 
Wayman.  There  woukl  ha;ve  been  no  such  aaagnment  to  Wayman  and 
no  licensing  agreement  with  any  if  all  the  corporation  defendants  had  not 
agreed  to  go  into  the  scheme.  In  fact,  all  the  parties  to  the  anangemeni 
were  not  and  are  not  seeking  the  use  of  a  valid  and  essential  patent,  neees- 
sary  in  the  carrying  on  of  their  businessy  but  were  and  are  estaUishing 
and  maintaining  a  price-fixing  pkm  designed  to  elimmate  aU  rivalry  be- 
tween them  and  deprive  the  public  of  the  advantages  which  flow  frcxm  fnt 
and  unrestrained  competition. 

The  prayer  of  the  Government's  petition  asked: 

1.  That  it  be  adjudged  that  the  defendants  named  have  entered  into 
and  are  now  engaged  in  a  combination  or  conspiracy  in  restraint  of  trade 
and  commerce  among  the  several  States  and  with  foreign  nations  in  aam- 
tary  enameled  iron  ware,  such  as  the  act  of  Congress  of  July  2,  1S90,  «»- 
titled  "An  act  to  protect  trade  and  conmierce  against  unlawful  restraintB 
and  monopolies"  denounces  as  illegal;  and  that  the  defendants  be  enjoined 
and  prohibited  from  doing  anything  in  pursuance  or  in  f urtboanoe  of  the 
same  within  the  jurisdiction  of  the  United  States. 

2.  That  it  be  adjudged  that  the  said  patents,  Nos.  633941,  949625,  and 
989918,  now  claimed  to  be  held  and  owned  by  the  defendant,  Edwin  L. 
Wayman,  were  acquired  and  are  now  held  by  him  in  virtue  <^  such  com- 
bination and  conspiracy  in  restraint  of  trade  and  commerce  among  the 
several  States  and  with  foreign  nations,  and  solely  to  effectuate  the  unlaw- 
ful objects  and  purposes  of  the  same,  and  that  the  said  Wayman  be  en- 
joined from  exercising  or  attempting  to  exorcise  any  cimtrd,  direction, 
supervision,  or  influence  whatever  over  the  intostate  or  foreign  eommeroe 
business  of  the  other  defendants  by  virtue  of  his  holding  said  patents  or 
otherwise. 

3.  That  it  be  adjudged  liiat  the  manufacturers'  license  agreements  and 
the  jobbers'  ticense  agreements  and  the  price  list  hereinbefore  described 
were  devised,  f^anned^  entered  into,  and  are  now  being  observed  and  en- 
forced solely  for  the  purpose  of  enabling  the  defendants  to  carry  into  effect 
the  objects  and  purposes  of  said  unlawful  combination  and  eoBS|Mimcy 
in  restraint  of  said  interstate  and  foreign  trade  and  taaxperee;  that  the 
said  agreements  and  price  list  be  declared  illegal,  and  that  the  defendants 
and  all  and  each  of  them  and  their  officers,  agents,  servants,  and  onployees 
be  enjoined  and  prohilMted  from  doing  an3rthing  in  pursuance  or  in  further- 
ance of  said  manufacturers'  license  agreements  and  jobbers'  lioense  agree- 
ments, and  from  enforcing  in  any  manner  said  agreements  or  any  of  the 
terms  thereof  and  fn»n  adopting  or  enforcing  said  price  list  in  intcsstate 
and  foreign  commerce. 

4.  That  it  be  adjudged  that  the  defendants  have  attempted  and  are 
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attempting  to  moiM^)oli8e  the  interstate  and  foreign  trade  and  commerce 
in  sanitary  enameled  iron  ware  by  means  of  the  unlawful  combination 
and  cemspiraey  hereinbefore  described,  and  more  particularly  by  means 
of  said  manttfacturen'  license  agreements  and  jobbers'  tioense  agreements, 
and  that  the  defendants  be  enjoined  from  continuing  said  unlawful  at- 
tempt to  monopolise  said  trade  and  oommeree  by  the  means  referred  to  or 
by  any  other  means  similar  thereto. 

5.  That  the  defendants  and  all  and  each  of  tiiem  be  enjoined  and  pro- 
hibited fnmi  entering  into  or  continuing  any  similar  combination  ot  con- 
spiracy, and  from  agreeing,  comlHningy  coniqnring,  and  acting  together 
to  prevent  each  and  any  of  them  from  canying  on  interstate  and  foreign 
trade  and  commerce  in  sanitary  enameled  iron  ware  in  competition  with 
the  others. 

6.  That  the  United  States  have  such  other  relief  as  the  nature  of  the 
case  may  require  and  the  court  may  deem  proper  in  the  premises. 

The  testimony  in  the  case  was  taken  before  Lindsay  C. 
Spencer,  as  special  examiner.  In  the  proceedings  before 
the  United  States  Circuit  Comt  in  Baltimore,  Edwin  P. 
Grosvenor  appeared  as  special  assistant  to  the  attorney- 
general  and  United  States  Attorliey  John  Philip  Hill,  also 
represented  the  Government. 

A  decision  in  favor  of  the  Government  was  rendered  by 
the  United  States  Circuit  Court  for  the  District  of  Mary^ 
land,  on  October  l3,  1911.  The  opinion  in  the  case  was 
written  by  Judge  John  C.  Rose,  and  concurred  in  by  Judge 
Pritchard.    Judge  Goflf  dissented. 

"  if  the  agreements  in  this  case  are  not  violati<»i8  of  the  Shennan  Act/' 
said  Judge  Rose,  "similar  agreements  among  all  the  bakers  of  bread,  the 
refiners  of  petroleum,  the  grinders  of  snuff,  will  be  legal  provided  that 
somewhere  in  the  process  of  making  bread,  refining  petroleum,  or  grinding 
the  snuff  a  patented  tool  has  been  used.'' 

Continuing  the  opinion  said: 

• 

A  patentee  is  as  much  subject  to  the  laws  of  the  land  as  is  any  other 
man.  lYom  one  special  api^cation  of  one  class  oi  laws  he  is  exempt. 
At  common  law  and  by  statute  monopolies  are  unlawful.  At  common 
law  and  by  statute  a  man  who  invented  a  new  and  useful  thing  might  be 
given  a  right  which  would  enable  him  for  a  limited  time  effectually  to 
monopolize  it.  The  courts  have  said  that  this  right  to  monopolize  what  he 
invented  cannot  be  taken  from  a  patentee  by  State  laws.  They  say  it 
has  not  been  taken  away  by  Congress.    All  men  know  that  CaDgress 
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never  intended  when  it  passed  the  Shennan  act  to  change  the  patent  law. 
It  did  not  do  so.  The  patentee  may,  in  spite  of  that  law,  monopoliie  for 
the  term  of  his  patent  the  thing  which  he  or  his  assignor  invented.  Neither 
at  common  law  nor  in  this  country  by  statute  has  he  ever  had  the  ri^^t 
to  monopolize  anything  else. 

As  to  anything  not  validly  claimed  in  his  patent  he  is  as  other  men. 
If  by  the  common  law  or  the  statutes  of  the  State  or  by  the  enactments 
of  Congress  men  are  forbidden  to  restrain  trade  or  to  monopolise  it,  a 
patentee  may  not  restrain  trade  or  attempt  to  monopolize  it  in  anjrthing 
except  that  which  is  covered  by  his  patent.  A  patent  is  a  grant  of  a  li^t 
to  exclude  all  others  from  making,  using,  or  selling  the  invention  covered 
by  it.  It  does  not  give  a  right  to  the  patentee  to  sell  indulgences  to  violate 
the  law  of  the  land,  be  it  the  Shennan  act  or  another.'' 

In  support  of  the  ruling  Judge  Rose  gave  a  wealth  of 
authorities,  and  exempting  two  of  the  defendants  Bert  Tilden 
and  George  W.  Frazenheim,  secretaries  of  the  Colwell  Lead 
Company,  and  the  Wheeling  Enameled  Iron  companies,  in 
conclusion  said: 

Against  the  other  defendants,  corporate  and  individual,  the  Government 
is  entitled  to  injunctive  relief  substantially  as  prayed  for.  In  view  of  the 
pendency  of  the  criminal  case  all  characterisation  of  what  the  defendants 
have  done  not  necessary  to  the  effectiveness  of  the  decree  should  be  omitted 
from  it.  The  Government  may  submit  a  draft  of  a  decree  to  the  oounsei 
for  the  defendants.  If  an  agreement  cannot  be  speedily  had  we  will  upon 
application  fix  an  early  day  for  its  settlement. 

Judge  Goflf's  opinion  in  dissent  was  very  brief.  He  held 
that  ''the  facts  established  by  the  testimony,  considered  in 
the  light  of  the  law  applicable  thereto,  compel  me  to  con- 
clude that  the  allegations  of  the  petition  have  not  been  sus- 
tained." 

When  this  case  comes  up  for  review  it  will  be  ui^ged  in  view 
of  the  decision  of  the  Supreme  Court,  rendered  March  11, 
1912,  in  the  suit  of  Henry  Sidney  et  al.  against  the  A.  B.  Dick 
Company,  that  there  could  have  been  no  violation  of  the 
Sherman  Act  as  \mder  the  patent  law  the  defendants  had 
a  right  to  restrict  sales  and  impose  ''license  restrictions." 

Sustaining  the  validity  of  the  Dick  Company  contracts 
Justices  Lurton,  McKenna,  Holmes  and  Van  Devanter,  in 
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.  the  prevailing  opinion  held  that  it  is  within  the  right  of  the 
patentee,  to  suppress  articles  protected  by  patent  or  to  sell 
them  under  restrictive  conditions.  This  right  to  sell  under 
restrictions  is  a  part  of  the  monopoly  sought  to  be  established 
by  the  patent  laws  under  the  authority  of  the  Constitution, 
said  the  court,  and  an  infringement  of  the  conditions  is  es- 
sentially an  infringement  of  the  patent  right,  and  redress 
may  therefore  be  sought  under  the  patent  laws,  the  general 
law  to  the  contrary  notwithstanding,  the  public  policy  of  the 
State  being  whSft  it  may. 
Chief  Justice  White  dissenting  said : 

My  reluctance  to  dissent  is  overcome  in  this  ease:  First,  because  the 
ruling  now  made  has  a  much  wider  scope  than  the  mere  parties  to  this 
record,  since,  in  my  opinion,  the  effect  of  the  ruling  is  to  destroy  in  a  very 
large  measure  the  judicial  authority  of  the  States  by  unwarrantedly  ex- 
tending the  Federal  judicial  power.  Second,  because  the  result  just 
stated,  by  the  inevitable  development  of  the  principle  announced,  may 
not  be  confined  to  sporadic  or  isolated  cases,  but  will  be  as  broad  as  society 
itself,  affecting  a  multitude  of  people  and  capable  of  operation  upon  every 
conceivable  subject  of  human  contract,  interest,  or  activity,  however  in- 
tensely local  or  exclusively  within  State  authority  they  otherwise  might  be. 

Third,  because  the  gravity  of  these  consequences  which  would  ordinarily 
arise  from  such  a  result  would  be  greatly  aggravated  by  the  ruling  now 
made,  since  the  ruling  not  only  vastly  extends  the  Federal  judicial  power 
as  above  stated,  but  as  to  all  the  innumerable  subjects  to  which  the  ruling 
may  be  made  to  apply,  makes  it  the  duty  of  the  courts  of  the  United 
States  to  test  the  rights  and  obligations  of  the  parties  not  by  the  general 
law  of  the  land,  in  accord  with  the  conformity  act,  but  by  the  provisions 
of  the  patent  law,  even  although  the  subject  considered  may  not  be  within 
the  embrace  of  that  law,  thus  disregarding  the  State  law,  overthrowing, 
it  may  be,  the  settled  public  policy  of  the  State  and  injuriously  affecting 
a  multitude  of  persons. 

Lastly,  I  am  led  to  express  the  reasons  which  constrain  me  to  dissent 
because  of  the  hope  that  if  my  forebodings  of  the  evil  consequences  to  result 
from  the  application  of  the  construction  now  given  be  well  founded,  the 
statement  of  my  reasons  may  serve  a  twofold  purpose.  First,  to  suggest 
that  the  application  in  future  cases  of  the  construction  now  given  be  con- 
fined within  the  narrowest  limits,  and  second,  to  serve  to  make  it  clear 
that  if  evils  arise  their  continuance  will  not  be  caused  by  the  interpreta- 
tion we  now  give  to  the  statute,  but  will  result  from  the  inaction  of  the 
legislative  department  in  failing  to  amend  the  statute  so  as  to  avoid  the 
evil. 
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The  A.  B.  Dick  Company  is  a  Chicago  corporation  holding 
patents  tor  the  ^'Rotary  Mimeograph/'  a  form  of  stencil 
duplicating  machine.  One  of  the  machines  was  sold  out- 
right by  the  Dick  Company  to  Miss  Christina  B*  Skou  of 
New  York,  with  the  '^ license  restriction''  that  she  should 
use  with  it  only  the  stencil  paper,  ink  and  other  supplies 
manufactured  by  the  patenting  company.  Througjh  the 
litigation  it  was  sou^t  to  restrain  Sidney  and  others  from 
aiding  and  abetting  Miss  Skou  in  violating  the  '^ restrictions" 
by  using  ink  not  purchased  from  the  Dick  Company.  It  was 
not  claimed  by  the  Dick  Company  that  the  ink  which  it  sold 
for  use  with  the  machine  was  patented. 

The  Court  of  Appeals,  Second  Circuit,  certified  the  case 
to  the  Supreme  Court  for  the  purpose  of  definitely  settling 
this  question: 

^*  Did  the  action  of  the  defendants  constitute  oontributcury 
infringement  of  the  complainant's  patent?  " 

Answering  the  question  the  Supreme  Court,  among  other 
things,  said: 

We  do  not  prescribe  the  junsdictioB  of  oourts,  Federal  or  State,  hut 
only  give  effect  to  it  as  fixed  foy  law.  If  a  bill  aflserts  a  rif^t  under  the 
patent  law  to  sell  a  patented  machine  subject  to  restrictionB  as  to  its  me; 
and  alleges  a  use  in  violation  of  the  restrictions  as  an  infringement  of  the 
patent,  it  presents  a  question  of  l^e  extent  of  the  patentee's  privilege, 
which,  if  decided  one  way,  brings  the  prohibited  use  within  the  provisioos 
of  the  patent  law,  or,  if  determined  in  the  other  way,  brings  into  ^apentitm 
only  principles  of  the  general  law. 

The  jurisdiction  of  circuit  courts  over  such  oases  has  hem  far  more 
than  a  century  exclusive  by  Hie  express  terms  of  the  statute,  altkoogh 
for  the  most  part  its  jurisdietionB  over  other  kinds  of  suits  ariring  under 
the  Constitution  and  laws  of  the  United  States  is  only  conourmt  with 
that  of  the  State  courts. 

That  a  patentee  may  effectively  restrict  the  time,  plaee  or  maniMr  of 
using  a  {patented  machine,  so  that  a  prohibited  use  will  oonstitute  an 
infringement  of  the  patent  is  fully  conceded. 

The  conclusion  we  reach  is  that  there  is  no  difference  fn  pivioiple  be- 
tween a  sale  subject  to  specific  restrictions  of  the  lime,  place,  or  puipo» 
of  use,  and  restrictions  requiring  a  use  only  with  ot^er  tlungi  neoesavy 
to  the  use  of  the  patented  article,  purchased  from  the  patentee. 

These  limitations  are  merely  the  respeet  paid,  and  the  effect  gimn  to 
those  conditions  of  transfer  of  the  patent  articles  which  the  law,  laid 
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by  statute,  gave  the  original  patentee  a  power  to  impose.  Whether  the 
iaw  on  this  head  should  be  changed  and  the  power  of  sale  sub  modo  should 
be  withdrawn  or  limited  is  not  a  question  for  a  court. 

Attorney-General  Wickersham  with  the  defeated  parties  sought  to 
re-open  for  rehearing  the  Dick  case  because  the  decision  involved  iSBues 
in  several  anti-trust  proceedings  but  the  Stqireme  Court  on  April  8, 1912, 
rafofled  the  application  for  a  reai;gument  before  a  full  bench. 
14.— United  States  v.  Louis  F.  Swift,  President  of  Swift  &  Co.;  Edward 
Swift,  Vice  President  of  Swift  &  Co.;  Charles  H.  Swift,  Director 
of  Swift  &  Co.;  Francis  A.  Fowler,  Director  of  Swift  &  Co.;  Edward 
TQden,  President  of  the  National  Packing  Company;  J.  Ogden  Ar- 
mour, President  of  Armour  &  Co. ;  Arthur  Meeker,  General  Manager 
ci  Armovr  A  Co.;  Hiomaa  J.  ConnoiB,  Superintendent  of  Armour  & 
Co.;  Edward  M<NTis,  Ptesident  oi  Moms  A  Co.;  and  Louis  M.  Hey- 
man,  Manager  of  Morris  4b  Co. 

Three  indictments  were  returned  by  the  grand  jury  at 
Chicago,  September  12, 1910.  The  first  indictment  charged 
all  the  defendants  with  being  engaged  in  a  combination  in 
restraint  of  interstate  trade  in  fresh  meats.  The  second  in- 
dictment charged  conspiracy  to  violate  the  Sherman  law, 
and  the  third  charged  the  defendants  with  monopolizing  the 
trade  in  fresh  meats  by  unlawful  means.  In  the  first  in- 
dictment it  was  alleged  that  the  object  of  the  combine  was 
the  elimination  of  competition  between  the  Swift,  Armour 
and  Morris  groups  of  defendants  in  the  purchase  of  live 
cattle,  sheep  and  hogs,  and  also  in  the  sale  of  fresh  meats 
throughout  the  United  States.  This  was  accomplished,  the 
indictment  asserted,  by  the  defendants  refraining  from  bid- 
ding up  the  prices  of  live  stock  and  then  agreeing  on  a  uni- 
form system  of  figuring  the  cost  of  meats  sent  to  branch 
houses.  This  resulted,  the  indictment  charged,  in  the  plac- 
ing of  an  excessive  price  on  the  meat  which  the  managers 
of  branch  houses  were  forced  to  exact  from  customers.  If 
any  margin  less  than  the  price  thus  set  was  permitted,  the 
indictment  stated,  it  was  one  agreed  on  by  all  of  the  de- 
fendants. 

Next,  it  was  charged  that  the  National  Packing  Craipany 

was  used  to  obtain  information  in  all  markets  as  to  what 

branch  house  managers  were  doing,  this  information  being 

sent  to  the  Chicago  offices  of  the  National  Company  at  the 

30 
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end  of  each  week.  There  it  was  accessible  to  the  defendants 
as  directors  of  the  company.  These  reports  were  used  by  all 
the  concerns  as  the  basis  of  orders  for  the  next  week's  busi- 
ness. 

It  was  further  charged  that  the  Swif t,  the  Armour  and  the 
Morris  interests  held  stock  in  the  National  Packing  Com- 
pany in  proportions  equal  to  the  rate  of  business  done  by  the 
three  houses,  and  it  was  stated  that  the  offices  of  the  National 
Company  were  used  by  the  defendants  as  a  convenient 
place  of  meeting. 

The  second  indictment  was  the  same  in  wording  as  the 
first,  except  that  conspiracy  instead  of  combination  in  re- 
straint of  trade,  was  charged. 

The  third  indictment  charged  that  the  packers  monop- 
olized the  trade  in  fresh  meats  by  the  following  means: 

By  a  combination  eliminating  competition  in  the  purchases  of  cattie 
and  in  the  sales  of  meats. 

By  conducting  the  business  of  the  National  Packing  Company,  itsdf 

in  hannony  with  the  business  of  the  Swift,  Armour,  and  Morris  intereets. 

By  removing  the  New  York  Butchers'  and  Dressed  Meat  Association 

from  the  field  of  competition  by  purchasing  stock  in  that  concem.  from 

time  to  time  until  control  of  it  was  obtained. 

Listed  in  the  indictment  are  the  cities  and  towns  where  the  Chicago 
packing  companies  maintain  branch  houses.  The  number  of  these  places 
follow:* 

Swift  A  Co.,  282. 
Armour  &  Co.,  316. 
Morris  &  Co.,  82. 
As  each  concem  has  several  branches  in  a  number  of  the  larger  cities, 
the  total  number  of  branch  houses  is: 

Swift  &  Co.,  323. 
Armour  &  Co.,  371. 
Morris  &  Co.,  103. 

After  the  grand  jury  had  returned  the  indictments  J.  Ogden 
Armour^  head  of  Armour  &  Co.,  in  a  statement  said: 

I  deeply  regret  the  bringiiig  of  these  indictments,  for  the  charges  are 
unfounded,  as  will  be  shown  when  the  cases  come  to  trial.  The  true  facts 
will  then  be  made  known.  Misunderstandings  and  prejudices  have 
the  basis  of  these  attacks.   They  now  can  and  will  be  removed. 

The  present  charges  involve  four  packing  concerns  out  of  900  that 
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engaged  in  inter-State  packing  business  in  the  United  States.  The  de- 
fendants do  only  about  one-third  of  the  packing  business  of  the  entire 
country.  Their  entire  profits  are  not  over  2}^  per  cent  of  their  total 
business.  This  margin  of  profit  is  less  than  that  made  by  any  other  manu- 
facturing business  in  the  world.  Yet  we  are  attacked  and  assailed  at  all 
times  and  from  all  quarters.  Even  this  small  margin  of  profit  can  be  made 
only  by  the  strictest  economy  in  the  utilizing  of  every  possible  by-product. 
I  feel  that  our  business  ought  to  be  fostered  and  encouraged  by  the  entire 
country  rather  than  be  constantly  assailed. 

The  fact  that  the  business  has  been  conducted  with  the  very  smallest 
margin  of  profit  is  itself  a  demonstration  that  no  combination  to  depress 
the  cost  of  live-stock,  or  to  increase  the  prices  of  fresh  meats,  could  have 
been  possible.  Prejudice  has  arisen  in  the  minds  of  many  on  account  of 
the  higher  cost  to  the  consumer  of  pork  and  beef  products.  These  higher 
prices  are  wholly  due  to  the  higher  cost  of  live-stock.  This  the  growers  of 
the  country  know.  During  the  period  of  these  high  prices  the  packer's 
profits  have  been  even  less  than  the  2^  per  cent  margin  to  which  I  have 
already  referred. 

The  packers  first  sought  to  evade  pleading  to  the  indict- 
ments by  claiming  that  the  Government  had  no  right  to  dis- 
miss the  equity  suit  against  the  National  Packing  Company, 
but  Judge  C.  C.  Kohlsaat  disposing  of  that  contention  on 
January  3,  1911,  decided  otherwise.  Six  days  later  Judge 
George  A.  Carpenter  made  another  ruling  favorable  to  the 
Government,  the  defendants  having  urged  that  the  District 
Court  had  no  jurisdiction  because  Judge  Grosscup,  in  the 
Circuit  Court,  h^  issued  an  injunction  in  1903  restraining 
them  from  doing  the  things  alleged  in  the  1910  indictments. 
It  was  further  contended  that  the  punishment,  if  any, 
to  be  meted  out,  should  be  for  contempt  of  court,  and  that 
for  the  defendants  to  be  prosecuted  criminally  would  be  to 
lay  them  open  to  two  prosecutions  for  the  same  act — one  for 
violation  of  the  Sherman  law  and  one  for  violation  of  Judge 
Grosscup's  injunction  directing  them  not  to  violate  the 
anti-trust  act.  Judge  Carpenter  held  that  the  Attorney- 
General  not  only  had  the  right  to  proceed  against  the  packers 
civilly  and  criminally  but  that  Congress  had  directed  him 
to  LDstitute  both  proceedings  simultaneously.  The  decision 
also  stated  that  the  injunction  was  a  warning  to  the  de- 
fendants not  to  do  it  again  and  that  punishment  for  con- 
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tempt  of  that  warning  could  not  be  construed  as  a  {Muiifili- 
ment  for  the  misdemeanor  itself  and  could  not  operate  to 
prevent  prosecution. 

Next  the  packers  interposed  demurrers  in  which  it  was 
asserted  that  the  Sherman  law  was  too  indefinite  and  un- 
certain in  defining  the  elements  of  the  offence  to  justify  the 
indictments.  Over-ruling  the  demurrers  Judge  Carpenter  in 
a  decision  rendered  May  12,  1911,  said:  ^'the  statute  defines 
the  acts  declared  to  be  unlawful  in  simple  En^ish.  The 
purpose  of  the  act,  when  ascertained  from  the  language 
used,  is  as  clear  as  may  be.''  On  June  19,  Judge  Carpent^ 
denied  a  motion  for  a  re-hearing  of  argument  on  the  de- 
murrers. 

The  trial  was  about  to  be  proceeded  with  at  the  Novembo* 
Term  of  the  Circuit  Court,  when  the  defendants  by  surren- 
dering themselves  made  a  further  move  to  test  the  con- 
stitutionality of  the  criminal  provisions  of  the  Sherman  law 
by  means  of  h(d)ea8  corpus  proceedings.  The  Government 
on  November  16,  moved  for  the  quashing  of  the  writs  for 
these  reasons: 

First — ^That  t^e  Circuit  Court  was  without  jurisdictioQ  to  eater  tlie 
writs. 

Second — ^That  the  petitioners  were  not  imprisoned  or  restrained  at  the 
time  of  filing  the  petition. 

Third — ^Tliat  the  leave  to  file  a  petition  was  granted  in  ignorance  of  tJie 
essential  facts  bearing  upon  the  propriety  of  entertaining  such  a 

Fourth — ^That  the  petition  was  not  in  good  faith,  but  was  for  the 
pose  of  avoidmg  trial  on  the  issues  of  the  indictments. 

Fifth — ^That  the  petitioners  were  not  arrested,  but  the  pretended  im- 
prisonment was  at  their  own  instance  to  give  ground  for  allegations  of  tlie 
petitions. 

Sixth — ^That  the  petitioners  have  imposed  on  the  court  by  w»^^"ng  it 
appear  that  the  purpose  of  their  act  is  to  obtain  a  deciokm  on  the  inlkfity 
of  the  Sherman  act,  whereas  the  true  purpose  is  to  transfer  the  curtody 
of  the  petitioners  from  the  District  Court  so  as  to  prevent  trial  upon  i 
dictment. 

Seventh — ^Elach  ol  the  petitioners  has  pleaded  not  guilty  to  the  i 
ments  and  is  not  entitled  to  have  any  questions  decided  by  otiier  tftan 
the  District  Court  until  a  judgment  has  been  obtained  againsi 
a  verdict  finding  him  guilty. 
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Holding  that  the  packers'  surrender  on  their  bonds  was 
legal,  Judge  Kohlsaat  in  quashing  the  imts  said  that  no 
'' unusual  circumstances"  for  sustaining  them  had  been 
shown*  Appeal  from  this  ruling  was  taken  to  the  Supreme 
Court,  the  trial  of  the  defeiulants  which  was  set  for  No- 
Tember  22,  1911,  h&ng  in  the  meantime  halted  by  an  appli- 
cation for  a  stay  order  in  the  form  of  a  supersedeas. 

Asking  for  the  stay  and  a  review  of  the  proceedings  before 
Judge  Kohlsaat,  the  defendants  in  the  brief  filed  in  the 
Supreme  Court,  in  part,  said : 

If,  in  order  to  ascertain  the  constitutionality  of  the  anti-lottery  act,  this 
Court,  both  upon  original  application  for  habeas  corpus,  and  by  appeal, 
undertook  to  exercise  jurisdiction,  we  respectfully  urge  that  the  ascer- 
tainment of  the  validity  of  the  anti-trust  statute  calls  for  the  same  pro- 
cedure. 

The  validity  of  the  eriminal  provisions  of  that  statute  is  of  more  far- 
reaching  importance  to  the  country,  and  aU  its  people,  than  could  possibly 
have  been  the  inquiry  into  the  validity  of  the  anti-lottery  act.  The  former 
has  to  do  with  the  vast  trade  and  conunerce  of  the  people  of  the  United 
States;  the  latter  concerns  only  those  who  were  engaged  in  the  disrep- 
utable occupation  of  running  a  lottery. 

The  appUcation  for  the  supersedeas  being  denied  by  the 
Supreme  Coiui;,  the  last  obstacle  was  removed,  and  on 
December  6,  1911,  the  packers  after  ei^t  years  delay  were 
placed  on  trial  before  Judge  Carpenter.  The  jury  was  not 
secured  imtil  December  19th.  The  taking  of  testimony 
commenced,  after  a  motion  to  quash  the  indictments  had 
been  denied  by  Judge  Carpenter. 

The  Government  having  rested  its  ease,  the  packers  on 
March  14,  1912,  announced  that  they  would  submit  their 
case  to  the  jury  wiHiout  presenting  any  testimony. 

Charging  the  jury  Judge  Carpenter  said: 

If  you  do  not  believe  from  aU  the  evidence,  beyond  a  reasonable  doubt, 
that  the  different  groups  of  defendants,  or  any  two  of  them,  were  engaged 
in  interstate  commerce,  carrjdng  on  separate  enterprises,  and  were  within 
three  years,  prior  to  Sept.  12,  1910,  engaged  in  a  combination  among 
themsdves,  deliberately  and  intentionally  planned,  the  main  or  control- 
ling purposes  of  which  was  either  to  eliminate  competition  or  to  fix,  regu- 
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late,  and  control  prices  of  fresh  beef  in  manner  and  form  as  duurged  in 
the  indictment,  or  some  count  thereof,  then  you  will  not  be  justified  in 
finding  the  defendants  guilty. 

I  charge  you  particularly  that  the  defendants  are  not  to  be  convicted 
merely  upon  suspicion;  they  are  not  to  be  convicted  merely  because  you 
think  such  a  conviction  might  be  popular.  And  here  let  me  say  that  the 
matter  of  the  high  cost  of  living,  about  which  we  have  heard  and  read  so 
much  during  the  last  year  or  more,  has  nothing  to  do  with  this  case. 

After  deliberating  seventeen  hours  the  jury  at  noon  on  March  26, 1912, 
returned  with  a  verdict  of  not  guilty. 

15. — United  States  v,  John  Reardon  &  Sons  Company  and  Consolidated 
Rendering  Company. 

Indicted  jointly  by  Federal  grand  jury  at  Boston  in  October,  1910. 
Demurrer  to  indictment  sustained  June  23, 1911. 

16. — ^United  States  v.  Ferdinand  Sulzberger,  doing  business  under  the 
name  of  John  Reardon  &  Sons  Company,  and  Horatio  W.  Heath  of 
Boston,  doing  business  as  the  Consolidated  Rendering  Company. 

Jointly  indicted  at  Boston  in  October,  1910,  for  violation  of  the  Shennan 
law.    Demurrer  to  indictment  sustained  Jime  23, 1911. 
17. — ^United  States  v.  Horatio  W.  Heath  and  Cyrus  S.  Hapgood. 

Indictment  returned  in  October  at  Boston,  chargmg  violation  of  tlie 
Sherman  law.    Demurrer  to  indictment  sustained  June  23, 1911. 

(Note. — In  the  three  indictments,  which  were  found  simultaneouslj 
the  Government  charged  that  the  defendants  attempted  to  divide  ter- 
ritory between  themselves  throughout  New  England,  so  as  to  avoid 
competition  and  drive  out  competitors  in  the  hide  and  renderini;  busi- 
ness). 
18. — ^United  States  v.  Standard  Sanitary  Manufacturing  Company  ef  of. 

In  addition  to  the  suit  in  equity  (No.  13,  supra)  y  indictments 
returned  by  grand  jury  at  Detroit  on  December  6, 1910,  against  the 
corporations  and  individuals  charging  the  same  acts. 

Two  indictments  were  returned  against  each  of  the  sixteen 
firms  and  thirty-two  individual  defendants.  They  contained 
six  and  four  counts,  respectively,  and  charged  that  the 
defendants  controlled  85  per  cent  of  the  annual  output, 
combined  to  restrain  the  trade  of  manufacturers  and  of 
jobbers  of  plumbing  supplies  by  refusing  to  sell  to  jobbers 
handling  the  goods  of  independents,  by  fixing  the  re-eale 
prices  by  the  division  of  the  United  States  into  eleven  sones 
and  refusing  to  sell  to  jobbers  who  would  not  mRinfAii^  the 
re-sale  prices  in  accordance  with  a  license  agreement  allowing 
these  discounts  and  terms : 
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ARTICLES 

[Discounts  from  resale  prices  established  by  the  licenser.    (To  be  allowed 

on  invoices  by  the  manufacturer) 

Per  cent 
Schedule  No.  1/  Five-year  guaranteed  baths,  foot,  pool,  sitz  and 

child's,  and  receptors  ....'..!.....  ^ 7J4 

Schedule  No.  2.  Two-year  guaranteed  baths 5 

Schedule  No.  3.  All  other  grades  of  baths 5 

Schedule  No.  4.  Small  wares,  drinking  fountains,  lavatories,  etc. .  . .  7}^ 
Exceptions:  Lavatories,  similar  to  plates  (standard)  P-558,  559, 

561  and  562 5 

Schedule  No.  4}^.  Roll-rim  sinks  and  combinations,  slop  sinks,  sink 
backs  and  ends,  drain  boards,  factory  and  wash  sinks,  sink  and  tray 

combinations,  laundry  trays,  closet  bowls  and  urinals 5 

Schedule  No.  5.  Flat-rim  sinks  and  combinations,  square  and  round 
comer  kitchen,  half  circle,  comer,  slop  sinks,  slop  hoppers,  wash- 
bowls, trap  standards,  and  grease  traps 5 

Schedule  No.  6.  Tanks,  closet  and  urinal,  high  and  low  pattern  ....  5 
Terms :  Net  60  days  or  2  per  cent  for  cash  10th  of  month  following 
shipment. 

As  to  the  payment  of  rebates  the  agreement  provided: 

If  all  the  conditions  of  this  agreement  have  been  complied  with  and 
you  have  confined  your  purchases  to  the  licensed  manufactiu^rs,  we  will 
pay  you  rebates  on  such  purchases  as  you  have  made  from  us  as  follows: 

Schedule  No.  1.  5-year  guaranteed  bathJs,  foot,  pool,  sitz,  and  child's, 
and  receptors 6 

Schedule  No.  2.  2-year  guaranteed  baths 5 

Schedule  No.  3.  All  other  grades  of  baths 5 

Schedule  No.  4.  Small  wares,  drinking  fountains,  lavatories,  etc 5 

Exceptions:  Lavatories,  similar  to  plates  (standard)  P-558,  559, 
561  and  562 6 

Schedule  No.  4^.  Roll  rim  sinks  and  combinations,  slop  sinks,  sink 
backs  and  ends,  drain  boards,  factory  and  wash  sinks,  sink  and  tray 
combinations,  laimdry  trays,  closet  bowls,  and  urinals 5 

.Schedule  No.  5.  Flat-rim  sinks  and  combinations,  square  and  round 
cornered,  kitchen,  tialf  circle,  comer,  slop  sinks,  slop  hoppers,  wash- 
bowls, trap  standards,  and  grease  traps 5 

Schedule  No.  6.  Tanks,  closet  and  urinal,  high  and  low  pattern 5 

If  your  purchases  of  material,  less  returned  goods,  covered  by  the 
various  schedules  from  the  manufacturers  licensed  under  enumerated 
hereinbefore  have  aggregated  sums  as  follows  and  if  all  the  conditions  of 
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this  agreement  have  been  complied  with  the  company  will  pay  the  pur^ 
chaser  rebates  on  such  purchases  as  they  have  made  from  the  oompany 
during  the  period  ending  December  31»  1910,  as  follows: 

Percent 

$10,000 2H 

$15,000 , 3 

$20,000 3H 

$25,000 4 

$30,000 5 

Rebates  are  payable  only  at  the  expiration  of  the  period  eodins  De- 
cember 31, 1910,  and  after  claims  have  been  approved  by  E.  L.  Wmyman, 
licensor,  Amott  Building,  Pittsburg,  Pa. 


If  at  the  expiration  of  this  contract,  a  similar  contract  is  made 
the  parties  hereto  and  the  purchases  imder  each  contract  are  sa£Sciently 
large  so  that  the  aggregate  of  the  purchases  under  both  contracts  are 
double  the  amounts  named  above,  then  the  company  will  pay  the  per- 
centage rebate  named  above  on  the  entire  amomit  of  such  purchases  under 
both  contracts,  but  it  shall  not  be  permissible  to  aggregate  ptirchases 
made  under  more  than  two  successive  contracts  to  obtain  any  greater 
rebate  than  may  be  payable  under  the  last  of  such  two  successive  coeh 
tracts* 

The  purchaser  understands  that  the  resale  prices  of  all  ware  manu- 
factured under  the  letters  patent  enmnerated  herein,  as  established  from 
time  to  time  by  the  company,  must  be  maintained  by  aU  Uceased  aftnhary 
enameled  ironware  manufacturers  and  by  all  jobbers  and  dealers  aaad 
that  sales  by  one  jobber  to  another  can  not  be  made  at  any  better  prices 
than  established  in  the  sheets.  The  purchaser  therefore  agrees  that  he 
will  observe  and  strictly  maintain  on  all  types  and  classes  of  ware  the 
selling  prices  as  they  are  set  forth  in  the  schedules,  and  will  observe  and 
strictly  adhere  to  the  rules  and  regulations  as  embodied  in  the  price  dicets 
and  furnished  as  a  part  of  this  agreement,  or  as  they  may  be  embodied 
in  the  price  sheets  issued  hereafter  and  substituted  by  or  under  the  autlior- 
ity  of  the  licensor  (E.  L.  Wayman)  in  place  of  those  furnished  herewith. 
Articles  may  be  added  to  or  removed  from  the  schedules  at  any  time;  but 
in  the  event  of  such  removal,  the  purchases  to  date  of  such  removal  will 
be  considered  as  part  of  the  amoimt  on  which  rebate  is  estimated. 

The  purchaser  also  agrees  during  the  life  of  this  contract  not  to  pur- 
chase, sell,  advertise,  solicit  orders  for,  or  in  any  way  handle  or  deal  in 
sanitary  enameled  ironware  of  any  manufacturer  not  licensed  under  the 
letters  patent  enumerated  herein,  except  with  the  express  written  per- 
mission of  the  licensor.  Breach  oi  any  of  the  provisicms  of  tfaii  agree- 
ment^ or  any  failure  to  maintain  and  observe  prices,  rules  or  legirialioBS 
shall  ghre  the  Company,  or  E.  L.  Wayman^  owner  ol  the  patcnte 
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before  enumer»led»  an  option  immediately  to  cancel  this  contract,  all 
unfilled  orders  and  to  withhold  all  rebates;  and  the  purchaser  is  hereby 
expressly  put  on  notice  that  in  case  of  any  such  failure  he  can  not  there- 
after obtain  sanitary  enameled  ironware  manufactured  under  the  letters 
patent  above  enumerated  from  any  of  the  Hcenaed  manufacturers. 

As  an  added  oonsideration  for  this  agreement  whereby  the  purchaser 
is  to  be  sold  goods  manufactured  under  the  patents  hereinbefore  named, 
the  purchaser  hereby  agrees  that  as  to  all  goods,  wares  and  merchandise, 
which  are  manufactured  imder  and  in  accordance  with  the  patents  herein- 
before named,  the  purchaser  will  only  resell  such  goods  now  on  hand,  or 
already  purdiased  by  him,  irrespective  of  by  whom  such  goods  have  been 
manufactured,  in  accordance  with  the  rules,  terms,  conditions,  prices  and 
regulations  of  sale  which  are  herein  established,  or  which  may  hereafter 
be  established  in  accordance  with  the  terms  of  this  agreement,  as  specially 
set  forth  in  paragraph  9  hereof. 

This  agreement  does  not  become  binding  on  the  Company  until  ac- 
cepted in  writing  at  the  foot  hereof  by  the  sales  manager  or  his  duly  author- 
ized representative  located  in  the  main  sales  office  of  the  Company. 

The  indictments  charged  that  as  a  result  of  a  ten  days' 
meeting  at  Mount  Clemens,  Mich.,  in  April,  1910,  a  fund  of 
$7,000  was  sufficient  to  set  in  motion  a  plan  that  resulted  in 
giving  the  defendants  control  of  sixteen  manufacturers  and 
nearly  400  jobbers,  representing  an  output  of  approximately 
$10,000,000  a  year. 

It  was  fiuiiher  charged  that  Wayman,  who  secured  im- 
munity from  prosecution  because  he  was  used  by  the  Govern- 
ment as  a  witness  in  the  Baltimore  civil  suit,  obtained 
$7,000  from  the  People's  State  Bank  of  Detroit  by  giving 
100  shares  of  the  Standard  Sanitary  Manufacturing  Com- 
pany as  security  and  that,  in  using  this  fund  to  purchase 
several  patents,  $5,000  went  back  to  the  Standard  Manu- 
facturing Company  for  patents  that  were  turned  over  to  the 
combination/ 

The  indictments  in  addition  charged  that  Wayman  col- 
lected $5  per  furnace  per  day  from  each  of  the  sixteen 
defendant  firms,  some  of  which  had  as  many  as  84  furnaces, 
and  after  two  months  those  firms  that  did  not  violate  the 
agreement  received  a  rebate  of  80  per  cent  of  this  contri- 
bution, the  collections  for  which  ran  as  high  as  $700  per  day. 

Tentative  pleas  of  not  guilty  were  entered  by  the  defend- 
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ants  on  December  26,  1910^  and  four  days  later  there  was  a 
conference  at  the  Department  of  Justice,  at  which  counsel 
for  the  accused  asked  that  their  clients  be  permitted  to  plead 
nolo  contendere  and  be  let  off  with  fines.  The  offer  was  not 
accepted  and  the  lawyers  were  told  that  the  Department 
of  Justice  had  no  authority  to  discuss  leniency  in  a  criminal 
case  where  there  was  no  necessity  to  do  so  to  obtain  evidence 
of  a  crime  having  been  committed.  In  the  course  of  the 
compromise  talk  it  was  stated  that  the  defendants  represent- 
ing in  the  aggregate  $60,000,000  of  capital,  and  manufactur- 
ing an  output  of  from  $16,000,000  to  $20,000,000  annually 
would  be  willing  to  pay  almost  any  conceivably  reasonable 
fine  to  escape  imprisonment. 

The  next  move  was  to  interpose  demurrers  in  which  it  was 
asserted  that  the  individual  defendants,  except  the  five  at- 
tending the  Mount  Clemens  meeting,  had  not  been  shown  to 
have  conunitted  any  unlawful  act  within  the  jurisdiction  of 
the  Michigan  court.  Judge  Dennison  of  Grand  Rapids,  held 
that  this  question  was  not  germane  until  the  trial,  and 
overruling  the  demiurers  in  an  opinion  filled  at  Detroit  on 
February  10, 1911,  in  reference  to  the  hcense  contracts  which 
the  defence  contended  to  be  prima  facte  lawful,  said : 

If  they  were  made  in  due  course  of  exploiting  a  patented  inventi<m, 
then  they  were  not  unlawful,  although  they  might  have  restrained  com- 
petitioUi  but  if  they  were  a  sham  and  a  subterfuge  for  evading  laws  against 
combination,  they  will  constitute  no  defence  to  the  prosecution.  I  think 
these  allegations  are  equivalent  to  saying  that  the  licenses  were  not  given 
in  good  faith  as  dealing  with  patent  law  monopoly,  and  so  I  think  the 
allegations  sufficient  for  trial. 

Because  of  the  fact  that  in  the  Maryland  dissolution 
suit  they  were  required  to  answer  under  oath  the  Govern- 
ment's petition,  the  defendants  on  February  18, 1911,  urged 
that  they  were  entitled  to  immunity  from  criminal  prose- 
cution. They  asserted  that  in  the  answers  they  disclosed 
certain  facts  pertaining  to  the  acts  mentioned  in  the  indict- 
ments. The  immimity  statutes,  it  was  stated  in  the  pleas, 
provide  immunity  for  persons  who  may  give  testimony  or 
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produce  evidence,  docmnentary  or  otherwisei  concerniDg  the 
things  included  in  an  indictment. 

Overruling  the  immunity  pleas  on  March  9,  1911,  Judge 
Dennison  quoted  the  Congressional  act  relied  upon  by  the 
defendants,  which  reads: 

No  person  can  be  prosecuted  for  any  transaction  oonceming  which  he, 
in  obedience  to  subpoena,  ffivea  testimony  under  oath,  or  produces  evi- 
dence under  oath,  in  any  proceeding  under  the  so-ealled  Sherman  act, 
or  anti-trust  law.  Judge  Dennison  conceded  that  the  defendants  had 
answered  under  oat^  in  the  Baltimore  equity  suit,  whidi  was  mstituted 
before  the  criminal  proceedings  were  begun.  He  h^,  however,  that  the 
answers  constituted  a  pleading,  and  not  ''testimony  or  evidence  under 
oath." 

Announcing  the  postponement  of  the  trial  of  the  de- 
fendants on  April  7,  1911,  Judge  Dennison  said: 

The  newspapers  this  morning  had  a  report  purporting  to  be  given  out 
by  the  Attorney-General's  office  in  Washington  which  was  grossly  im- 
proper and  very  clearly  in  extreme  contempt.  I  think  any  such  publica- 
tion on  the  eve  of  the  trial  makes  a  fair  trial  impossible,  and  I  shall  order 
that  case  continued  over  the  term.  I  have  requested  the  Attorney-General 
to  ascertain  whether  any  employee  or  assistant  in  his  office  is  responsible 
for  giving  out  such  a  report,  and  if  so,  that  he  direct  that  emj^oyee  to  re- 
port immediately  to  this  court. 

The  publication  charges  in  effect  that  the  present  regular  panel  of  this 
court  needed  extraordinary  watching;  that  watchers  would  be  furnished; 
that  the  court  was  not  competent  to  take  care  of  its  own  affairs,  and  that 
some  of  the  defendants  had  offered  to  plead  guilty;  of  course  a  scandalously 
improper  thing  to  be  said,  even  if  it  is  true. 

I  do  not  think  the  regular  panel  of  jurors  could  maintAin  an  unpreju- 
diced attitude  toward  the  Government  after  such  accusations  as  are  there 
contained  or  directly  implied  against  the  jury. 

I  am  not  inclined  to  blame  the  papers  for  the  publication,  although  I 
think  more  care  should  have  been  exercised  in  connection  with  it. 

The  Colwell  Lead  Company  of  New  York,  one  of  the  de- 
fendants, through  its  counsel  Henry  E.  Bodman  on  Jan- 
uary 16,  1912,  asked  Judge  A.  C.  Angell,  sitting  in  the 
District  Court  at  Detroit,  to  quash  the  indictments.  He 
asserted  that  the  Supreme  Court  of  the  United  States 
in  the  Standard  Oil  decision  had  eliminated  the  criminal 
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feature  from  the  9ieniian -anti-trast  law,  and  in  the  eomse 
of  his  argmnait  said: 


If  the  Siennan  law  had  been  riMnm  to  Jodlge  Trfl 
drafted,  if  he  had  been  ad^ed  wheUier  it  eould  be 
act,  and  if  it  was  so  drawn  that  a  peraan  aubject  to  ita  lawwaiaiw  coidd 
not  ten  imtil  he  had  been  tried  whether  he  had  Tioiated  the  act  ornoc 
Judge  Taft  would,  in  my  judgment^  have  advised  that  aoch  a  atatate 
could  not  be  aoatamed. 

Mr.  Bodman  refened  to  the  Shennan  law  under  present 
conditions  as  a  veritable  trap  in  which  a  man  mi^t  suddenly 
find  himself  liable  to  be  imprisoned  after  having  oonducted 
his  bujBinesB  caiefolly  with  the  advice  of  lawyers. 

Judge  Angell  said  this  was  perhaps  the  first  time  a  court 
had  been  asked  to  decide  vidiether  an  indictment  undo*  the 
Sherman  law  must  classify  an  alleged  restraint  oi  trade 
as  unreasonable  within  the  meaning  of  the  Standard  Oil 
decision* 

'^A  judge  is  placed  in  a  very  delicate  position  in  having 
to  pass  upon  that  point  at  this  time/'  he  said. 

After  considering  the  motion  for  a  week,  Judge  Angell 
on  January  23,  1912,  refused  to  quash  the  indictments, 
and  at  the  conmiencement  of  the  trial  on  February  6  the 
Government  noUe  prassed  the  bills  against  W.  C.  Winfield, 
J.  J.  Mahoney,  George  W.  Frausheim,  and  Bert  O.  Tlldm. 
This  action  reduced  the  number  of  defendants  to  thirteen 
firms  and  twenty-four  individuals.  The  trial  had  been 
in  progress  three  days  when  Judge  Angell  called  the  roll  ot 
individual  defendants  and  granted  permission  for  any 
of  them  to  be  absent  from  the  sessions  of  the  court,  on  the 
imderstanding  that  in  so  doing  they  waived  their  legal 
right  to  be  present.  The  jury  being  unable  to  reach  an  i^ree- 
ment  was  discharged  by  Judge  Angell  on  March  15, 1912. 

19. — ^United  States  v.  American  Sugar  Refining  Company  ei  aL 

A  suit  in  equity  was  filed  in  New  York  on  November  28, 1910,  against 
this  corporation,  its  officers  and  agents,  and  its  owned  and  controUed 
corporations,  attacking  it  as  a  combination  in  restraint  of  trade  and  pray- 
ing for  its  dissolution. 


All  Anti-Trust  Suits  and  Indictments  477 

The  petition  named  as  defendants  The  American  Sugar 
Refining  Company,  its  officers  and  directors,  and  all  cane 
and  beet  sugar  companies  in  which  it  held  stock  or  which 
it  controlled  by  the  holding  of  stock  in  them  by  companies 
which  in  turn  were  controlled  by  the  American  through 
the  holding  of  stock.  The  companies  against  which  the 
principal  relief  was  asked  by  the  Government  were  The 
American  Sugar  Refining  Company,  a  California  Cane 
Sugar  Refining  Company,  in  which  the  American  held  one- 
half  of  the  stock,  and  The  National  Sugar  Refining  Company, 
which  owns  three  refineries,  in  Brooklyn,  Yonkers,  and  the 
Borough  of  Queens  respectively,  of  which  the  American 
held  a  majority  of  the  stock,  and  the  Havemeyers  almost 
all  of  the  common  stock. 

The  allegation  of  combination  conspiracy,  and  intent 
in  the  petition  was  as  follows: 

The  defendants  for  some  time  past  have  been  and  now  are  engaged 
in  an  unlawful  combination  and  conspiracy  to  restrain  the  trade  and 
commerce  among  and  between  the  several  States  and  Territories  of  the 
United  States  and  with  foreign  nations  in  raw  sugar,  sugar  beets,  refined 
sugar,  molasses,  sirups,  and  other  by-products  of  raw  sugar  and  sugar 
beets  and  to  monopolize  the  same.  Such  unlawful  combination  and  con- 
spiracy is  the  result  and  outgrowth  of  a  series  of  wrongful  acts  extending 
over  a  period  of  many  years,  and  participated  in  by  defendants,  respec- 
tively, in  the  manner  and  to  the  extent  hereinafter  more  fully  set  forth. 
In  participating  in  the  various  acts,  agreements,  and  combinations  herein- 
after described  all  of  the  defendants  have  been  actuated  by  wrongful 
intent  to  restrain  said  interstate  and  foreign  trade  and  commerce  in  raw 
and  refined  sugar  and  related  articles,  and  to  monopolize  parts  thereof. 

Describing  the  formation  of  the  original  combination 
the  petition  stated  that  in  1887,  out  of  the  23  sugar  com- 
panies then  doing  business  in  the  United  States,  17  of  them 
entered  into  an  agreement,  which  was  a  combination  in 
form  of  trust,  providing  that  all  of  the  stock  of  these  cor- 
porations should  be  held  by  a  Board  of  Trustees,  who  man- 
aged the  property  of  them  all,  and  eliminated  all  of  the 
competition  which  had  previously  existed  between  them. 
This  was  called  "The  Sugar  Refineries'  Company."  The 
trustees  issued  to  the  stockholders  of  the  subsidiary  cor- 


478  Federal  Coubts  and  Practicb 

porations  trust  certificates,  under  which  arrangement  the 
profits  of  all  the  concerns  were  distributed  equally  among 
the  persons  who  had  been  stockholders  of  the  subsidiarjr 
corporations. 

Within  the  next  two  years  they  closed  down  12  of  thfiee 
refineries,  and  combined  the  remaining  8  into  4  large  re- 
fineries. In  1889  they  also  obtained  the  stock  of  the  Ameri- 
can Sugar  Refining  Company,  which  was  an  independ^it 
California  Cane  Sugar  Refinery.  This  left  outside  <rf  the 
combination  only  the  4  Philadelphia  companies,  ihe  Caii- 
fomia  Sugar  Refinery,  a  corporation  owned  by  Claus  Spreck- 
els  in  San  Francisco,  and  the  Revere  Refinery  in  Boston 
which  was  then  Nash,  Spaulding  &  Co. 

Telling  of  the  dissolution  of  The  Sugar  Refinmes'  Com- 
pany which  at  that  time  controlled  fully  90  per  cent  of  the 
entire  interstate  and  foreign  trade,  commerce  imd  business 
in  sugar  in  the  United  States  and  held  a  monopoly  thereof, 
the  petition  said: 

In  1890  the  Court  of  Appeals  of  the  State  of  New  York  in  an  actioD 
brought  by  The  People  of  said  State  agamst  The  North  River  Sagar 
Refining  Company  (Reported  121  New  York  Reports  582)  held  that  the 
said  defendant  had  violated  and  abused  its  franchises  by  entering  into  the 
combination  under  the  ''trust  deed/'  It  then  became  impossible  for 
The  Sugar  Refineries'  Company  to  continue  in  the  same  outward  fonn 
as  theretofore;  and  the  parties  in  interest,  certain  of  defendants^  their 
associates,  predecessors,  and  others,  in  order  to  effectuate  their  same 
unlawful  plans  and  purposes,  entered  into  a  new  form  of  combination  in 
and  through  The  American  Sugar  Refining  Company,  a  oorpcHntioii 
organized  by  them  for  that  express  end  under  the  laws  of  New  Jersey;  and 
since  that  time  said  corporation  has  been  the  principal  instrumentalitj 
through  which  their  unlawful  designs  have  been  carried  out. 

The  first  board  of  trustees  of  The  Sugar  Refineries'  Company  was 
composed  of  Henry  0.  Havemeyer,  F.  0.  Matthiessen,  John  E.  Searles,  Jr^ 
Julius  A.  Stursberg,  Theodore  A.  Havemeyer,  Joseph  B.  Thomas,  Jolm 
Jurgensen,  Hector  C.  Havemeyer,  Charles  H.  Seoff,  and  William  Dick. 
On  January  10,  1891,  the  members  were  T.  A.  Havemeyer,  H.  O.  Haw- 
meyer,  Joseph  B.  Thomas,  John  E.  Searles,  Jr.,  William  Diek,  Frands  0. 
Matthiessen,  John  Jurgensen,  Charles  0.  Foster,  Charles  H.  Senff,  John  £. 
Parsons,  and  William  F.  Havemeyer. 

The  petition  continuing  stated  that  upon  the  dissolution  of  the  North 
River  Company  all  persons  in  interest  decided  to  continue  the  method  d 
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buflinesB  done  by  those  trustees  under  another  form,  and  acoonUngly 
formed  The  American  Sugar  Refining  Company,  January  10th,  1891, 
which  took  over  all  of  the  properties  of  the  corporations,  parties  to  the 
trust  deed,  and  issued  its  stock  to  the  holders  of  the  trust  certificates  in 
exchange  for  their  certificates,  and  ever  since  this  C(»npany  has  managed 
the  businesses  formerly  run  by  those  corporations,  and  restrained  the 
competition  which  previously  eadsted  between  them.  The  four  consoli- 
dated refineries  which  it  took  over  were  the  Havemeyers  &  Elder  Refinery 
at  Brooklyn,  the  Standard  Refinery  at  Boston,  the  Matthieasen  &  Wichers 
Refinery  at  Jersey  City,  and  the  Louisiana  Refinery  at  New  Orleans. 
The  first  three  of  these  it  has  ever  since  operated.  It  operated  the  Louisin 
ana  plant  until  June,  1909,  last,  at  which  lime  it  completed  the  building 
of  a  new  refinery  at  Chahnette,  which  is  now  nmning  instead  of  the  Louisi- 
ana plant.  This  is  the  only  sugar  refinery  that  the  Company  has  ever 
built.  Since  that  time  the  Company  has  uniformly  pursued  the  policy 
of  absorbing  competitors  whenever  it  could,  and  when  successful,  some- 
times operated  their  refineries  and  in  other  cases  closed  them  down  for 
the  purpose  of  preventing  an  increase  in  the  amount  of  sugar  produced. 

After  describing  how  the  ''trust"  acquired  control  of  the  cane  sugar 
business  on  the  Pacific  Coast,  the  petition  explained  that  the  State  of 
California  had  in  an  action  similar  to  the  one  brought  in  New  York  at- 
tacked the  legality  of  the  trust  deed  with  respect  to  the  ownership  of  the 
American  Sugar  Refinery, — ^the  California  Company  by  the  trustee 
under  the  trust  deed.  During  the  progress  of  this  action  the  trustees  of 
the  trust  deed  caused  Havemeyers  &  Elder  to  purchase  all  of  the  property 
of  the  California  corporations,  which  resulted  that  the  corporation  was 
run  in  co-operation  with  the  trustees  of  the  trust  deed  by  Havemeyers  & 
Elder,  so  that  it  made  no  practical  difference  whether  the  California  cor- 
poration was  dissolved  or  not.  In  1891,  Havemeyers  &  Elder  had  been 
having  a  trade  war  with  the  California  Sugar  Refinery,  which  was  the 
Spreckels  Company,  and  in  order  to  get  the  control  of  the  business  of  the 
coast  they,  at  the  direction  of  the  American  Sugar  Refining  Company, 
made  an  agreement  with  Spreckels  and  formed  the  Western  Sugar  Refin- 
ing Company;  took  half  of  its  stock,  the  other  half  of  which  was  issued 
to  Spreckels,  and  the  new  company  leased  both  refineries.  It  immediately 
closed  down  the  old  American  Sugar  Refinery.  It  has  operated  the  Spreck- 
els Refinery  ever  since.  Havemeyers  &  Elder  then  sold  their  stock  and 
refineiy  to  the  American  Sugar  Refining  Company.  It  has  owned  the 
stock  ever  since. 

The  refinery  was  destroyed  by  fire  in  1906.  After  this  acquisition  there 
were  left  in  the  United  States  only  the  Revere  Refinery  in  Boston  and 
the  f  oiur  Philadelphia  Companies. 

The  latter  companies  were:  The  Franklin  Sugar  Refining  Company 
formerly  run  by  Harrison  &  Frazier;  the  Spreckels  Sugar  Refinery  which 
was  also  run  by  Claus  Spreckels;  the  Delaware  Sugar  House  which  was 
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made  on  September  15,  1911,  contended  that  the  contracts 
attacked  were  in  accord  with  the  statutory  rights  of  the 
owners  of  copyrights,  and  were  to  the  advantage  of  all 
magazines,  whether  owned  by  the  defendants  or  not,  the 
subscription  agents,  and  the  public. 

Harper  &  Brothers,  and  other  defendants  in  their  answers 
made  general  denials  of  the  allegations  contained  in  the 
Government's  complaint. 

William  Michael  Byrne,  former  United  States  Attorney 
for  Delaware,  as  special  examiner,  took  the  testimony  in  the 
case. 

Thomas  Wood,  a  magazine  subscription  agent,  in  business 
as  the  Publishers  Subscription  Exchange  at  No.  1  Madison 
Avenue,  in  June,  1911,  brought  suit  in  the  State  (New  York) 
Supreme  Court  for  $100,000  damages  against  the  Periodical 
Clearing  House,  and  other  defendants.  Wood  charged  that 
by  the  wrongful  acts  of  the  defendants  they  had  "destroyed, 
and  wrecked"  his  business,  which  in  the  year  1909-1910 
had  exceeded  $40,000.  He  said  that  the  Periodical  Clearing 
House  is  capitalized  at  $2,000,  divided  into  twenty  shares  of 
$100  each,  held  by  the  members,  and  that  the  incorpora- 
tors are  all  law-clerks  and  clerks  in  the  offices  of  magazine 
publishers.  Its  purpose  is  not  as  set  forth  in  the  certificate 
of  incorporation,  Wood  asserted,  but  the  regulation  and 
control  of  subscription  prices.  He  further  stated  that  he 
believed  that  no  cash  had  ever  been  paid  for  the  shares  of 
stock  and  that  the  only  purpose  of  the  members  of  the  "com- 
bine" was  to  "dominate,  control  and  dictate  the  subscription 
price  of  all  magazines  and  periodicals.  He  further  asserted 
that  the  defendant  corporation  had  notified  him  that  he 
would  be  forced  out  of  business  and  because  of  this  threat 
he  believed  the  organization  was  acting  against  public  poUcy. 

Wood  submitted  a  contract  which  he  made  in  October, 
1910,  with  the  Phillips  Publishing  Company  in  behalf  of  the 
American  and  Cosmopolitan  magazines  and  Good  Housekeep- 
ing by  which  the  company  was  to  give  him  rebates  for  sub- 
scriptions obtained  and  furnish  the  American  Magazine  and 
Good  Housekeeping  for  90  cents  a  year  and  the  Cosmopoliian 
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ware  Sugar  House,  and  elected  their  respective  boards  of  directors  and 
officers,  and  so  dictated  and  controlled  their  business  and  afifairs  that  aU 
competition  by  said  companies  among  themselves  and  with  The  American 
Sugar  Refining  Company  and  all  corporations  whose  stock  it  held,  in  the 
business  of  buying  raw  sugar,  importing  raw  sugar,  selling,  shipping,  and 
transporting  refined  sugar  and  molasses  throughout  and  between  the 
several  States  and  Territories  of  the  United  States  and  to  foreign  countries, 
has  been  entirely  elimiziated  and  destroyed;  and  at  all  such  times  The 
American  Sugar  Refining  Company  has  fixed  and  determined  the  amount 
of  raw  sugar  that  each  of  them  should  purchase,  the  time  when  and  the 
amount  which  they  or  any  of  them  should  manufacture,  the  time  when, 
the  place  where,  the  quantity  in  which,  and  the  persons  to  whom,  they 
should  sell  and  ship  their  products. 

The  acquisition  of  the  Philadelphia  refineries  was  the 
subject  of  the  Sherman  law  suit  brought  by  the  Government 
in  the  E.  C.  Knight  case.  Additional  facts  were  added  in 
the  present  petition  which  did  not  appear  in  that  proceed- 
ing namely,  allegations  which  show  that  the  company  was 
engaged  in  interstate  trade  and  foreign  commerce  in  sugar, 
and  that  by  the  closing  of  the  Knight  refinery,  interstate 
trade  was,  restrained.  It  further  alleged  that  the  acquisition 
of  the  Philadelphia  companies  was  done  as  part  of  one  plan 
and  purpose. 

The  petition  continuing  said: 

The  American  immediately  consolidated  the  Spreckels  and  Delaware 
Sugar  Refineries  into  one  and  the  Franklin  and  E.  C.  Knight  Companies 
into  one;  and  in  1896  and  1897  it  caused  the  Knight  Sugar  Refining  Com- 
pany to  transfer  its  assets  to  the  Franklin  Sugar  Refining  Company  and 
the  Delaware  Sugar  House  to  the  Spreckels  Company.  Since  then  these 
companies  have  been  defunct.  The  Franklin  Refinery  was  operated 
until  1897,  when  it  was  closed  down.  The  Spreckels  Refinery  is  still 
operating.  Part  of  its  sugar  is  sold  by  the  Spreckels  Company  and  part 
of  it  by  the  Franklin  Co.  The  American  Sugar  Refining  Company  also  , 
tried  at  this  time  to  purchase  the  control  of  the  Revere  Sugar  Refining 
Company,  but  were  unable  to  do  so.  This  left  them  in  1892  with  all  the 
cane  sugar  refineries  in  the  United  States  under  their  control,  except  the 
Revere  Company,  making  about  98%  of  all  refined  sugar  in  the  United 
States. 

From  1892  to  1900  other  independent  refineries  started  up  and  others 
tried  to.  Of  these  a  company  in  Baltimore  built  a  refinery,  but  before  it 
could  operate  the  American  Sugar  Refining  Company  bought  its  capital 

31 


482  Federal  Courts  and  Practicii 

stock  and  never  allowed  it  to  open  ita  refinery.    It  did  the  same 
with  the  United  States  Sugar  Refinery  in  1895,  which  was  Adolph  Segal's 
Company,  and  was  building  a  refinery  at  Camden. 

In  1900  there  were  four  large  refineries  in  operation  which  were  inde- 
pendent of  the  American  Sugar  Refining  Company,  which  the  American 
Company  determined  to  control.  These  were  the  National  Sugar  Refining 
Company  at  Yonkers,  run  by  B.  H.  Howells  Son  &  Co.;  the  New  YoA 
Sugar  Refining  Company  at  Long  Island  City,  run  by  Claus  Dosher  and 
others;  and  the  MoUenhauer  Sugar  Refining  Company  at  Brookl3nn,  nm 
by  the  Mollenhauers;  and  the  W.  J.  McCahan  Sugar  Refining  Company 
at  Philadelphia,  run  by  the  McCahan  family.  The  American  Sugar 
Refining  Company  had  no  interest  in  these  at  this  time,  except  about  | 
interest  in  the  MoUenhauer  Company.  Under  a  plan  inaugurated  by 
H.  0.  Havemeyer,  John  E.  Parsons  and  James  H.  Post  of  B.  H.  Howell 
Son  &  Ccmipcmy,  a  new  corporation  was  formed  which  is  the  {H^aent 
National  Sugar  Refining  Company  at  New  Jers^, — 910,000,000,  preferred 
and  910,000,000,  common  stock.  Eight  million  five  hundred  thousand 
dollars  of  its  preferred  stock  was  issued  to  the  stockholders  of  the  Na- 
tional, New  York  and  MoUenhauer  Companies  in  exchange  for  their 
stock,  and  the  whole  amount  of  common  stock  was  given  to  H.  O.  Have- 
meyer. The  present  National  Company  then  purchased  a  \  interest 
in  the  stock  of  the  McCahan  Company.  Of  the  stock  given  to  him,  H.  0. 
Havemeyer  gave  parts  of  it  to  his  children  and  directors  of  his  Company 
and  to  Post;  aU  of  which,  however,  he  took  back  again.  His  family  now 
hold  99,300,000,  of  its  stock.  The  bUl  aUeges  that  since  1900,  he  and  his 
family  and  the  Sugar  Company  have  controUed  the  National  Sugar  Re- 
fining Company  and  restrained  competition  with  it;  and  that  the  Natkmal 
Company  in  tiuii  has  restrained  competition  with  the  McCahan  Com- 
pany. 

The  importaiit  things  which  have  happened  in  the  eane 
sugar  business  since  1900  according  to  the  petition,  have 
been  the  agreement  by  which  the  Western  Sugar  Refining 
Company  got  the  California  and  Hawaiian  Sugar  Com- 
pany controlled  by  the  Hawaiian  planters,  to  go  out  of  busi- 
ness for  three  years  by  paying  $200,000  a  year. 

The  manner  in  which  The  American  Sugar  Refining  Com- 
pany obtained  control  over  the  Pennsylvania  Sugar  Re- 
fining Company  and  prevented  it  from  manufacturing 
and  selling  sugar,  is  set  forth  in  the  petition  as  follows: 

Pennsylvaina  Sugar  Refining  Company  is  a  corporation  organiied  onder 
the  laws  of  Pennsylvania;  and  from  1883  mitil  1903  its  authorised  capital 
stock  was  $100,000,  par  value;  on  June  11,  1903,  it  was  increased  to 
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S5,000,000  par  value.  In  the  years  1900  to  1903,  inclosive,  through  the 
issuance  and  sale  of  bonds  secured  by  a  mortgage  upon  its  properties, 
and  through  the  sale  of  its  capital  stock,  it  obtained  large  sums  of  money, 
which  were  expended  in  the  purchase  of  land  in  Philadelphia  and  the 
erection  of  an  extensive  factory  i^id  in  its  equipment  with  necessary 
machinery  and  appliances  for  manufacturing  refined  sugar.  In  1903  the 
company  was  about  to  operate  its  factory  and  to  engage  in  and  intended 
to  engage  in  interstate  and  foreign  trade  and  commerce  in  raw  and  refined 
sugar,  and  intended  and  expected  to  be  and,  but  for  the  acta  hereinafter 
described,  would  have  been,  a  competitor  of  The  American  Sugar  Refining 
Company  and  all  others  in  the  United  States  engaged  in  such  trade  and 
commerce. 

In  December,  1903,  Champion  Construction  Company,  a  Pennsylvania 
corporation,  of  which  Thomas  B.  Hamed  was  president,  Adolph  Segal 
treasurer,  and  William  H.  Whiteside  secretary,  owned  and  held  a  majority 
of  the  capital  stock  of  Pennsylvania  Sugar  Refining  Company,  to  wit, 
26,000  shares  of  a  total  of  50,000  issued  and  outstanding,  and  $500,000  of 
its  bonds;  and  Adolph  Segal  owned  and  held  a  majority  of  the  issued  and 
outstanding  capital  stock  of  Champion  Construction  Company.  At 
the  same  tune  Champion  Construction  Company,  imder  contract,  was 
erecting  and  equipping  the  factory  of  Pennsylvania  Sugar  Refining  Com- 
pany  and  also  building  a  large  apartment  house  in  Philadelphia,  and  was 
in  need  of  large  sums  of  money  to  defray  the  necessary  expenses  inci- 
dental thereto. 

December  30,  1903,  The  American  Sugar  Refining  Company,  and  its 
then  directors  and  officers,  Thomas  B.  Hamed  and  Gustav  E.  Kissel,  all 
having  knowledge  of  the  facts  above  set  forth,  entered  into  an  unlawful 
agreement  whereby  they  were  to  obtain  from  Champion  Construction 
Company,  through  S^al,  for  The  American  Sugar  Refining  Company, 
the  possession,  use,  and  control  and  authority  to  vote  upon  said  26,000 
shares  oi  capital  stock  of  Pennsylvania  Sugar  Refining  Company,  and 
thereby  secure  the  power  of  control  over  and  management  of  that  com- 
pany for  the  term  of  one  year  at  least,  and  longer  if  possible,  which  was 
to  be  accomplished  by  inducing  Segal  to  borrow,  for  the  term  of  one  year 
from  January  4,  1904,  from  Gustav  £.  Kissel,  acting  as  broker  and  as 
agent  for  a  lender  whose  identity  was  not  to  be  by  him  or  any  of  them 
disclosed  to  Segal,  but  which  lender  was,  in  fact,  to  be  The  American 
Sugar  Refining  Company,  $1,250,000  at  interest,  for  use  in  the  business 
of  Champion  Construction  Company,  and  to  transfer  to  Kissel,  as  security 
for  the  repayment  of  said  sum  of  money,  the  aforesaid  $500,000  of  bonds 
and  26,000  shares  of  stock  of  Pennsylvania  Sugar  Refining  Company,  to- 
gether with  written  authority  to  Kissel  to  exercise  the  power  of  voting  as 
a  holder  of  said  26,000  shares  of  stock,  without  Segal  being  aware  of  the 
fact  that  The  American  Sugar  Refining  Company  would  be  the  real  lender 
erf  said  money  to  him,  and  without  his  suspecting  the  designs  of  said  com- 
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pany  in  the  premises,  or  having  reason  to  suppose  that  such  undiadoBed 
lender  would  have  any  other  desire  but  one  to  obtain  the  interest  upon 
and  the  repayment  of  said  siun  of  money  when  due,  or  any  motive  for 
preventing  Pennsylvania  Sugar  Refining  Company  from  carrying  on  its 
intended  business,  and  thereby  earning  profits  and  paying  dividends  to 
its  stockholders  in  such  a  way  as  to  enable  Segal  to  pay  such  interest  and 
repay  such  principal  sum  so  to  be  borrowed;  and  it  was  a  part  of  the  un- 
lawful agreement  when  the  power  of  control  over  and  management  of 
Pennsylvania  Sugar  Refining  Company  should  be  so  acquired  by  Tlie 
American  Sugar  Refining  Company  in  the  manner  aforesaid,  that  it  and 
its  officers  and  directors,  and  Kissel,  were  to  and  would  use  every  means 
in  their  power  to  extend  the  term  of  said  loan  and  the  said  power  of  control 
particularly  by  keeping  Segal  involved  in  debt  and  his  affairs  in  such  a 
condition  as  to  prevent  his  relieving  himself  from  his  obligation  to  The 
American  Sugar  Refining  Company,  and  by  wrongfully  and  arbitrarily 
refusing  to  accept  payment  of  such  obligation  from  him,  either  before  or 
at  maturity,  or  to  surrender  to  him  such  power  of  control  over  and  manage> 
ment  of  Pennsylvania  Sugar  Refining  Company;  and  it  was  further  a  part 
of  said  unlawful  agreement  that  when  the  power  of  control  over  and 
management  of  Pennsylvania  Sugar  Refining  Company  should  be  so 
quired  by  The  American  Sugar  Refining  Company  and  Kissel  they 
to  make  use  of  the  same  to  prevent  Pennsylvania  Sugar  Refining  Com- 
pany from  engaging  in  or  carrying  on  the  business  which  it  was  ao  or- 
ganized for  carrying  on,  and  had  so  prepared  to  cany  on  and  so  intended 
to  carry  on;  and  they  were  thereby  to  bring  about  the  ruin  of  Pennsylvania 
Sugar  Refining  Company  through  inaction  and  the  destruction  of  its 
property  and  facilities  through  decay,  and  eliminate  and  entirely  prevent 
any  competition  with  The  American  Sugar  Refining  Company  by  Penn- 
sylvania Sugar  Refining  Company  in  interstate  and  foreign  trade  and 
commerce  in  raw  and  refined  sugar. 

December  30,  1903,  The  American  Sugar  Refining  Company  and  its 
then  directors  and  officers  caused  Gustav  E.  Kissel  to  enter  into  and 
execute  a  certain  written  agreement  with  Segal,  of  which  said  agreement 
a  copy  is  hereto  annexed  as  Exhibit  L,  as  a  part  hereof,  in  which  Segal  is 
described  as  '^ borrower"  and  Kissel  as  ''agent"  of  "principals  and  their 
assigns"  who  are  described  as  "lenders."  Among  other  things  it  iHT>vides 
that  the  "lenders"  should  make  a  loan  of  Sl,250,000  to  the  "borrower'' 
upon  receiving  from  him  a  stock  note  for  that  sum,  payable  January  3, 
1905,  with  6  per  cent  interest  payable  quarterly,  and  the  payment  of 
which  should  be  secured  by  the  delivery  to  the  lenders  of  the  following 
collateral:  (1)  Twenty-six  thousand  Bhiu*es  of  the  capital  stock  of  Penn- 
sylvania Sugar  Refining  Company,  (2)  a  power  of  attorney  and  pvoxy 
conferring  the  voting  power  of  said  stock  upon  Kissel  and  his  aasignSi 
(3)  $500,000  of  bonds  of  Pennsylvania  Sugar  Refinmg  Company,  (4)  1,000 
first-mortgage  bonds  of  the  par  value  of  SI  ,000  each  of  the  Mi^iestic  Apaii- 
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ment  House  Company  of  Philadelphia;  which  said  Segal  guaranteed  to 
be  the  entire  issue  of  bonds  upon  the  said  Majestic  Apartment  House 
and  said  note  was  to  confer  power  upon  the  holder  thereof  in  the  event  of 
nonpayment  at  maturity  to  sell  said  collateral  at  public  or  private  sale 
without  notice  to  the  "borrower,"  and  with  the  right  to  the  "lenders" 
to  become  the  purchasers  at  such  sale;  and  the  "borrower"  also  agreed 
to  so  arrange  that  the  "lenders"  should  name  four  of  the  seven  directors 
of  Pennsylvania  Sugar  Refining  Company,  who  should  remain  as  such 
directors  so  long  as  any  part  of  the  loan  was  unpaid. 

December  30,  1903,  the  Champion  Construction  Company  executed 
a  consent  to  this  agreement  and  a  power  of  attorney  to  said  Kissel  to  vote 
its  said  stock  in  the  Pennsylvania  Sugar  Refining  Company;  and  on  Janu- 
ary 4, 1904,  said  Kissel  received  said  note,  bonds,  and  stock,  and  power  of 
attorney,  and  all  other  things  agreed  to  be  delivered  to  him  under  said 
agreement;  and  about  January  4,  1904,  The  American  Sugar  Refining 
Company,  in  accordance  with  said  plan,  delivered  to  Gustav  E.  Kissel 
$1,250,000  to  be  applied  on  said  loan  to  Segal. 

December  30,  1903,  at  Philadelphia,  Pennsylvania,  Gustav  E.  Kissel 
attended  a  meeting  of  the  board  of  directors  of  the  Pennsylvania  Sugar 
Refining  Company,  and  by  virtue  of  his  holding  of  said  stock  therein  and 
said  power  of  attorney,  caused  four  of  the  seven  directors  of  the  company 
to  resign,  and  himself  and  three  other  persons,  subject  to  his  control,  to 
be  elected  to  fill  the  vacancies;  and  immediately  thereafter  these  directors, 
being  a  majority  of  said  board,  adopted  and  spread  upon  the  minutes  of 
Pennsylvania  Sugar  Refining  Company  a  preamble  and  resolution  which 
is  as  follows: 

"Whereas,  to  start  the  refinery  at  the  present  time  would  involve  an 
outlay  of  a  large  sum  of  money  which  would  need  to  be  provided,  for 
which  the  time  is  inopportune. 

Resolved,  That  the  refinery  do  not  run  and  that  no  proceeding  looking 
to  the  beginning  of  operation  be  taken  until  the  further  order  of  the  board," 
and  pursuant  to  this  resolution  no  proceeding  was  ever  taken  by  the 
company  to  operate  its  refinery. 

Having  prevented  the  beginning  of  the  operation  of  the  refinery  as 
above  stated,  Gustav  E.  Kissel  and  the  then  directors  and  officers  of  The 
American  Sugar  Refining  Company,  set  about  to,  and  diu*ing  the  years 
1904,  1905,  and  1906  did  involve  Segal  in  business  complications,  and 
caused  Kissel  to  withhold  from  him  large  sums  of  money  due  to  him  under 
the  aforesaid  agreement,  and  so  harassed  and  embarrassed  him  that  he 
was  unable  to  pay  either  the  principal  or  interest  upon  his  note,  and  they 
put  obstacles  in  the  way  of  and  obstructed  and  prevented  him  from  pay- 
ing said  debt;  and  until  about  1909  they  continued  to  hold  said  note, 
stock,  bonds  and  power  of  attorney,  and  continued  to  control  and  direct 
the  actions  of  the  board  of  directors  of  Pennsylvania  Sugar  Refining  Com** 
pany,  and  prevented  said  company  from  b^inning  the  operation  of  its 


486  FEDSRiU.  COUBIS  AND  FRJLCnCR 

Fefineiy  and  from  mgaging  in  intentale  and  f onign  taMfe  and 
in  raw  and  refined  sogw. 

This  transaction  led  to  the  Pennsylvania  Sugar  Refining 
CSompany  instituting  a  suit  for  trdde  damage  against  The 
American  Sugar  Refining  Company  in  the  Southom  District 
of  New  York,  but  after  a  jury  had  been  selected  the  case  was 
withdrawn  and  a  settlement  was  reached.  The  facts  brou^f 
out  in  that  litigation  resulted  in  Washington  B.  Thomas, 
John  £.  Parsons,  Gustav  Eissel,  and  other  officers  and 
directors  of  The  Ammcan  Sugar  Refining  Company,  being 
indicted  in  the  New  York  district. 

The  Government's  petition  described  how  The  American 
Company  acquired  control  of  the  beet  sugar  companies 
when  they  began  to  be  powerful  competitors.  On  this  sub- 
ject it  said: 

When  the  American  Company  determmed  to  aecore  control  of  tbem  h 
increaaed  its  ciH;>ital  stock  from  $75,000,000,  to  $95,000,000,  for  that 
purpoae  and  appointed  a  committee  to  acquire  the  companies  and  gave  it 
power  to  purchase  the  capital  stock  of  the  companies  and  nm  them.  In 
1901,  all  of  the  beet  sugar  companies  were  independent,  except  the  Spreck- 
els  Company,  which  was  a  beet  sugar  company  on  the  Pteific  Coast  and 
had  been  run  in  connection  witii  the  Western  Sugar  Refining  Company. 
The  American  began  its  camp^gn  by  sending  Urge  quantities  of  sqgar 
out  into  the  middle  west,  on  which  it  had  obtained  rebates  and  free  stor- 
age during  the  summer.  In  the  fall,  which  is  the  time  the  beet  sugar  com- 
panies begin  to  sell  their  product,  it  dropped  the  price  of  sugar  in  the 
middle  west  to  below  cost  and  injured  the  business  of  the  beet  sugar  earn- 
panics.  Then  in  1902,  having  so  weakened  and  discouraged  them,  it 
began  to  acquire  them.  The  first  one  was  the  American  Beet  S«igar 
Company  of  which  it  pimshased  ^  of  the  common  stock  and  put  it  un- 
der contract  not  to  compete  with  it  and  exacted  ^c  per  pound  for  all 
sugar  sold  by  the  American  Beet  Sugar  Company.  This  arrangement 
continued  until  1907,  and  the  American  continued  to  hold  stock  in  the 
Beet  Sugar  Company  until  1909.  Since  this  time  the  Company,  so  far 
as  the  Government  knows,  has  been  independent. 

The  petition  divided  all  of  the  beet  sugar  faetories  into 
groups  according  to  their  localities,  one  bdng  the  Eastern 
Group,  the  chief  part  of  which  are  the  ^Gchigan  Companies; 
the  others  being  the  Colorado  Group,  the  Utah  Group,  and 
the  Pacific  Coast  Group, 
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In  each  of  these  groups  the  petitiim  stated  it  was  the 
policy  of  the  American  Company  to  buy  one*half  or  a  greater 
proportion  of  the  capital  stock  of  other  corpcnrations  which 
were  about  to  operate  in  busmess  and  in  some  instances 
caused  corporations  to  be  formed  and  built  factories  in 
places  where  it  expected  competitors  would  buUd  them. 
The  difficult  part  in  the  beet  sugar  business  is  to  get  an 
adequate  supply  of  sugar  beets;  and  two  factories  along  side 
of  each  other  wiQ  interfere  with  each  other's  supply  of 
sugar  beets,  which  cannot  be  carried  a  great  distance  eco- 
nomically, to  such  an  extent  as  to  make  tiieir  buoness  unsuc- 
cessful. The  American  in  acquiring  the  companies  qonsoli- 
dated  a  large  number  of  them  into  larger  companies.  It  was 
the  policy  of  the  American  after  acquiring  these  companies 
to  run  them  in  unison,  and  afterwards  to  combine  them  so 
far  as  practicable  into  large  corporations  in  the  different 
groups.  A  table  appearing  in  the  petition  contained  a  list  of 
all  of  the  present  beet  sugar  companies  in  existence  with 
their  factories  and  size,  and  the  amount  of  stock  held  by  the 
American  and  the  Havemeyer  family.  Practically  all  of  the 
factories  now  owned  by  the  Michigan  Sugar  Company  and 
the  Great  Western  Sugar  Refining  Company,  the  Utah- 
Idaho  Sugar  Company,  and  the  Amalgamated  Company, 
were  originally  run  by  a  separate  independent  company. 
The  American  has  acquired  the  stocks  of  these  companies  and 
controlled  them,  and  has  caused  them  to  co-operate  in  the 
business  with  each  other  and  with  itself;  so  as  to  deprive 
the  public  of  the  advantage  of  the  competition  which  would 
have  arisen  if  they  had  been  independent.  At  the  present 
time  in  one  case — ^that  of  the  Alameda  Company — ^it  made 
a  contract  similar  to  the  American  Beet  Company  and  ex- 
acted a  tribute. 

The  petition  also  contained  a  statement  of  present  condi- 
tions of  the  business  and  furnished  a  list  of  all  cane  sugar 
refineries  in  the  United  States  which  are  independent  and 
which  are  controlled  by  the  American  Sugar  Refining  Com- 
pany. Of  the  output  of  these  the  American  Company  con- 
trols 72%.    The  table  shows  the  same  thing  about  beet 
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sugar  companies.  The  American  controls  companies  which 
produce  about  67%  of  the  total  amount  of  the  refined  sugar 
sold  by  the  Interstate  Trade  and  Conmierce;  the  American 
and  the  companies  it  controls  sold  about  72%,  XJndv  the 
conditions  this  is  enough  to  permit  the  American  company, 
after  meeting  a  certain  amount  of  competition,  to  absolutely 
control  and  fix  the  price  of  refined  sugar,  so  long  as  it  does 
not  raise  it  to  a  point  higher  than  the  protection  afforded  it 
by  the  tariff. 

In  regard  to  custom  frauds,  rebates  and  unfair  trade 
methods,  etc.,  the  petition  said: 

Sugar  imported  from  foreign  countriee  for  many  years  has  been  sub- 
jected to  high  customs  duties,  assessed  according  to  weight.  The  de^ 
fendants,  engaged  in  the  refinmg  of  raw  cane  sugars,  especially  The  Ameri- 
can Sugar  Refining  Ck)mpany,  have  been  and  are  very  large  imporien  of 
raw  sugars,  and  the  prices  at  which  they  can  profitably  sell  the  refined 
article  depends,  in  part,  upon  the  amount  of  import  duties  which  they 
are  required  to  pay  on  the  imported  article.  In  order  to  enrich  themaeh-es, 
to  increase  their  power,  to  destroy  competition,  and  strengthen  their 
monopoly,  The  American  Sugar  Refining  Company  and  The  Nattonal 
Sugar  Refining  Company  and  certain  of  their  respective  officers,  by  em- 
ploying flagrantly  fraudulent  and  wicked  means,  for  a  long  time  aecored 
entry  of  then:  imports  at  weights  far  below  real  ones,  and  thereby  obtained 
unconscionable  advantages  and  defrauded  the  Government  out  of  great 
sums  of  money.  These  practices  having  been  discovered  in  1907,  dvO 
proceedings  were  instituted  against  The  American  Sugar  Refining  Com- 
pany and  others,  and  the  Government  has  collected  from  them  more  than 
S3,000,000. 

In  order  to  secure  for  itself  still  larger  profits,  gain  wicked  and  uneoD- 
scionable  advantage  over  competitors,  further  destroy  oompeUtioD,  and 
strengthen  its  monopoly,  The  American  Sugar  Refining  Company,  qtilii- 
ing  the  great  power  resulting  from  the  combinations  described,  for  a  kmg 
time  demanded  and  received  large  rebates,  other  unlawful  conoeasioiis  and 
advantages  from  raiht)ad  and  steamship  companies  whose  lines  reached 
Boston,  New  York,  Philadelphia,  New  Orleans,  Galveston,  Qevdand, 
Detroit,  Chicago,  St.  Louis,  St.  Paul,  and  other  cities.  Having  detected 
these  practices  the  Government  instituted  and  successfully  prosecuted 
criminal  proceedings  against  The  American  Sugar  Refining  Company  and 
some  of  the  carriers,  and  collected  large  sums  from  them  by  way  of  fincL 

In  order  further  to  cripple  competitors,  destroy  competition,  and 
strengthen  their  monopoly  defendants  acting  in  combination  have  loog 
sought  unduly  to  control  the  avenues  through  which  sugar  is 
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as  a  part  of  interstate  and  foreign  trade  and  commerce.  By  using  their 
great  power  they  have  successfully  demanded  that  brokers  and  other  inter- 
mediaries should  handle  their  products  alone  and  forced  them  to  treat 
rival  products  unfairly  and  imlawfully;  and  for  a  long  time  they  wrong- 
fully induced  members  of  various  wholesale  grocers'  associations  through- 
out the  country  to  purchase  and  handle  their  sugars  exclusively  and  to 
sell  the  same  at  uniform  prices  without  competition  amongst  themselves, 
and  thereby  they  have  greatly  danmified  their  competitors,  other  manu- 
facturers and  dealers,  as  well  as  the  public. 

The  relief  demanded  in  the  Government's  prayer  was 
principally  (1)  a  declaration  that  the  combination  and  con- 
spiracy exists;  (2)  that  the  American  Company  and  the 
National  Sugar  Refining  Company  and  the  Western  Sugar 
Refining  Company  are  all  of  them  in  themselves  combina- 
tions and  conspiracies  and  should  be  restrained  from  engag- 
ing in  interstate  trade  and  commerce  of  sugar;  (3)  that  all  of 
the  stock  held  by  any  of  the  defendant  corporations  and  any 
of  the  others  were  unlawfully  acquired  and  should  not  be 
allowed  to  be  continued  to  be  voted  on;  (4)  that  the  stock 
held  by  the  Havemeyer  family  in  the  National  Sugar  Com- 
pany, the  Utah  and  Idaho  Sugar  Company,  the  Great 
Western  Sugar  Company  of  Colorado  and  the  Continental 
Sugar  Company  of  Ohio  should  not  be  voted  on  for  the  pur- 
pose of  assisting  the  American  Company  in  its  monopoly 
as  has  been  done  in  the  past;  and  (5)  that  all  the  defendants 
should  be  enjoined  from  continuing  the  conspiracy. 

Demmrers  interposed  by  the  defendants  being  overruled, 
the  joint  and  several  answers  of  the  American  Sugar  Refining 
Company,  Washington  B.  Thomas,  Arthur  Donner,  George 
H.  Frazier,  Henry  E.  Niese,  Henry  C.  Mott,  Samuel  C. 
Hooker,  Samuel  Carr,  Edwin  S.  Marston,  Edwin  F.  Atkins, 
Charles  H.  Allen,  Joseph  E.  Freeman,  The  American  Sugar 
Refining  Company  of  New  York,  The  Franklin  Sugar  Re- 
fining Company,  William  W.  Harrison,  William  W.  Frazier, 
Jr.,  The  Spreckels  Sugar  Refining  Company,  and  the  other 
corporations  and  individuals  named  in  the  Government's 
Sherman  law  dissolution  suit,  were  filed  February  5,  1912, 
in  the  United  States  District  Court  by  James  M.  Beck, 
solicitor  for  the  defendants. 
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In  the  answem,  vigonnis  denial  was  made  erf  the  allfB«liiii! 
of  unlawful  combination  or  conqnracy  in  restraint  of  trade 
or  commerce,  together  with  the  plea  that  the  cause  of  action 
involved  in  the  K  C.  Enig^t  Company  case  was  in  all  sub- 
stantial respects  the  same  as  the  cause  of  acticm  invf^ved  in 
the  Government's  suit.  The  answers  asserted  that  bj  the 
decree  of  the  Federal  Supreme  Court  favoring  the  defeodant 
company  in  the  Eni^t  case,  the  United  States  was  eqaitabhr 
estopped  from  attacking  the  l^ality  of  its  owna8hQ>  of  eer- 
tain  subddiagy  companies. 

The  defendants  denied  that  the  American  Sugar  R^mng 
Company,  in  January,  1891,  or  at  any  other  time,  became  a 
combination  in  matmal  or  "unreasonable"  or  ''undue*' 
restraint  of  interstate  or  foreign  trade  and  commare  in 
sugar,  or  that  it  monc^wlised  or  attonpted  to  monopolise  w 
that  it  was  engaged  in  moncq[xdi£ing  or  attempting  to  mo- 
nopolize such  trade  and  commerce. 

Denial  was  also  made  of  the  Gov^nmoit's  allegation  that 
of  the  entire  sugar  business  ot  the  United  States  existing  in 
January,  1891,  the  defendants  acquired  more  than  90  per 
cent;  and  the  defendants  averred  the  fact  to  be  that  prior  to 
March,  1892,  The  American  Sugar  Refining  Company 
carried  on  not  to  exceed  65  per  cent  of  the  entire  business  d 
manufactured  refined  sugar  and  the  resulting  by  products  in 
the  United  States.  The  answers  further  averred  that  at  the 
time  of  the  suit  the  American  company  refined  not  to  ex- 
ceed about  40  per  cent  of  the  total  amount  of  refined  or 
manufactured  sugar  produced  in  the  United  States,  and  the 
defendants  denied  that  the  company  continued  to  control  or 
carry  on  the  business  which  it  acquired  in  1891.  The  an- 
sw^s  also  asserted  that  tiie  business  done  by  the  deteidants 
changed  during  the  last  twenty  years  and  that  the  product 
of  the  company  was  actually  less  in  tonnage  in  every  year 
since  1892,  than  was  the  fact  in  that  year. 

The  answers  further  asserted  that  during  the  period 
covered  by  the  Government's  complaints,  competition  in  the 
manufacture  of  refined  sugar  in  the  United  States  had  been 
open,  free,  general,  continuous  and  substantially  unrestricted 
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and  so  far  as  the  defendants  were  concerned  entirely  unre- 
stricted. They  in  addition  asserted  that  within  the  same 
period  a  number  of  very  large,  independent  cane  refining 
concerns  started  in  business  successfully  and  such  concerns 
and  other  independent  concerns  in  1912  manufactured  in  the 
aggregate  not  less  than  45  per  cent  of  all  the  refined  sugar 
manufactured  in  the  United  States.  Also  that  within  the 
same  time  various  independent  beet  sugar  companies  started 
in  business  and  in  1912  manufactured  an  aggr^ate  of  not 
less  than  14  per  cent  of  the  total  amount  of  refined  sugar 
produced  in  the  United  States. 

The  answers  disputing  the  reasons  alleged  by  the  Govern- 
ment as  determining  the  formation  of  the  predecessor  of  the 
American,  the  Sugar  Refineries  Company,  stated  that  the 
changes  resulting  from  the  consolidation  was  the  opportunity 
thus  afforded  to  better  the  conditions  under  which  the  em- 
ployees worked;  to  continue  steady  operation  of  the  best 
equipped  plants;  to  reduce  the  cost  of  production;  and  to 
allow  the  company  for  a  period  of  more  than  twenty  years 
since  its  organization  to  sell  refined  sugar  at  uniformly  low 
prices. 

Regarding  the  Pennsylvania  Sugar  Refining  .Company 
matter,  the  defendants  denied  that  Gustav  E.  Kissel  and  the 
then  directors  and  officers  of  the  American  Sugar  Refining 
Company,  or  either,  or  any  of  them,  or  the  company  by 
itself,  set  about  to,  or  during  the  years  1904,  1905  and  1906, 
involved  Adolph  Segal  in  business  complications  or  caused 
Kissel  to  withhold  from  Segal,  large,  or  any  sums  of  money 
due  to  him  under  a  written  agreement,  dated  December  30th, 
1903,  or  that  the  officers  of  the  American  Sugar  Refining 
Company  prevented  the  Pennsylvania  Sugar  Refining  Com- 
pany from  engaging  in  interstate  trade  or  foreign  conunerce 
in  raw  or  refined  sugar. 

Concerning  the  issue  of  100,000  shares  of  the  National 
Sugar  Refining  Company  of  New  Jersey  to  the  late  H.  0. 
Havemeyer,  The  American  Sugar  Refining  Company  de- 
clared it  was  not  a  party  to  this  issuance  and  in  no  way  con- 
nected with  the  transaction.    The  answers  called  the  court's 
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tion,  Ohio  Lumber  Dealers'  Association,  Illinois  Retail 
Lumber  Dealers'  Association,  Wisconsin  Lumber  Dealers' 
Association,  Nebraska  Lumber  Dealers'  Association,  West- 
em  Retail  Lumber  Dealers'  Association,  Retail  Lumber 
Dealers'  Association  of  Tennessee,  Georgia,  and  Alabama; 
Mississippi  and  Louisiana  Retail  Lumber  Association,  Penn- 
sylvania Limiber  Dealers'  Association,  the  Lumbermen's 
Association  of  Texas,  and  the  Retail  Association  of  Western 
Tennessee  and  Kentucky. 

Customers'  lists  made  up  annually,  the  petition  charged, 
designate  from  which  manufacturers  and  wholesalers  mem- 
bers of  the  allied  associations  are  permitted  to  buy  their 
supplies.  The  Imnber  Secretaries'  Bureau,  acting  as  the 
''clearing  house,"  is  alleged  to  be  the  medium  through  which 
the  alleged  black  lists,  etc.,  have  been  furnished  to  all  dealers 
in  the  combined  associations.  The  Government  holds  that 
by  attacking  the  bureau  the  Department  of  Justice  expects 
to  strike  at  the  root  of  the  alleged  restraints  which  are  said 
to  make  costly  the  distribution  of  lumber  from  the  manu- 
facturer to  the  consumer. 

The  names  of  more  than  100  concerns,  including  mail- 
order houses  and  wholesale  dealers  from  Peimsylvania  to  the 
Pacific  Coast,  were  shown  by  documentary  evidence  given 
the  grand  jury  to  have  appeared  in  the  publication  of  the 
bureau  as  having  violated  the  prescriptions  of  the  retailers, 
who,  it  is  said,  retaliated  by  refusing  to  purchase  goods 
from  those  who  had  offended. 

The  members  of  the  Board  of  Information  were  also 
charged  with  having  maintained  a  system  of  espionage  over 
the  business  affairs  of  the  wholesalers  and  manufacturers, 
and  with  having  published  letters  and  bulletins  showing 
''unethical"  conduct  on  the  part  of  the  wholesalers  and  re- 
tailers in  selling  goods  direct  to  consumers. 

The  indictments  were  returned  after  six  weeks  of  investi- 
gation by  a  special  grand  jury  impaneled  by  United  States 
District  Judge  K.  M.  Landis.  The  inquiry  was  conducted 
by  Assistant  Attorney-General  Clarke  McKercher  aided  by 
United  States  District  Attorney  Edwin  Sims.    The  investi- 
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gation  also  was  under  the  direction  of  the  Attorney-General 
and  former  Assistant  Attorney-General  J.  A.  Kenyon. 

36.—United  States  v.  Willard  G.  Hollis  et  al. 

Petition  filed  in  October,  1911,  at  St.  Paul,  Minn.,  in  the  United  States 
Circuit  Court,  against  the  Lumber  Secretaries'  Bureau  of  Information, 
The  Lumberman  Publishing  Company,  and  certain  individuals,  alleging 
conspiracy  and  combination  in  the  lumber  trade. 

The  Government's  petition  alleged  that  the  lumber  trade 
had  been  unreasonably  restrained  by  illegal  agreements  and 
imderstandings  which  prevented  the  consumer  from  buying 
of  whom  and  where  he  will;  which  absolutely  forbade  compe- 
tition for  trade  and  which  divided  the  country  into  non- 
competitive territories.  It  also  alleged  that  names  of  lum- 
bermen who  had  violated  the  ethics  have  been  published 
to  the  trade  in  The  Mississippi  Valley  Lumberman. 

The  bill  alleged  many  acts  in  pursuance  of  the  conspiracy 
and  covering  a  period  of  several  years.  The  petition  stated 
that  some  of  the  acts  were  perpetrated  and  in  form  ceased 
years  ago,  but  charges  that  those  acts  were  committed  in 
connection  with  a  carefully  devised  plan  by  which  one 
restriction  after  another  was  fastened  upon  the  lumber  trade, 
and  when  once  fixed  was  to  all  appearances  abandoned  for 
one  milder  in  form  but  equally  as  iniquitous. 

Injunctions  restraining  these  defendants  were  asked  for 
by  the  Government; 

The  Northwestern  Lumberman's  Association,  the  Lumber 
Secretaries'  Biu'eau  of  Information,  an  Illinois  corporation 
already  under  fire  in  another  suit  brought  in  Colorado; 
Luke  W.  Boyce,  owner  of  a  private  detective  agency  at 
Minneapolis,  Minn.,  who  is  charged  with  spying  upon  in- 
dependent lumber  dealers  suspected  of  violating  trade  ethics; 
the  Lumberman  Publishing  Company,  a  Minnesota  corpora- 
tion, which  issues  the  Mississippi  Valley  Lumberman,  a  trade 
journal  which  the  Government  charges  has  been  the  organ 
of  the  organized  lumbermen  in  that  section. 

Piatt  B.  Walker  of  Miimeapolis,  editor  of  the  Mississippi 
Valley  Lumberman,  is  made  a  defendant,  as  are  also  the 
following  members,  ofiicers,  or  directors  in  the  Northwestern 
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attention  to  a  suit  in  the  Chancery  Court  of  New  Jersey  in 
which  the  latter  tribunal  has  been  asked  to  order  the  can- 
cellation of  the  Havemeyer  stock,  and  explained  that  the 
case  has  been  tried  and  is  now  awaiting  decision. 

As  to  the  American's  investment  in  beet  sugar  companies, 
the  answer  stated  that  it  had  very  largely  reduced  its  hold- 
ings in  beet  sugar  stocks,  the  sales  including  $7,250,000  of 
American  Beet  Sugar  Company  stock;  all  of  the  stock  of  the 
Carver  County  Sugar  Company;  and  substantial  amounts 
of  the  Michigan  Beet  Sugar  Company. 

Referring  to  the  alleged  ''Customs  frauds"  which  was  a 
strong  feature  of  the  Government's  complaint,  the  Amerir 
can's  answer  says  in  part  as  follows: 


These  defendants  deny  that  in  order  to  enrich  themselves  to  u 
their  power,  to  destroy  competition,  or  to  strengthen  any  monopoly,  the 
American  Sugar  Refining  Company,  and  the  National  Sugar  Refining 
Company,  or  either  of  them,  by  employing  flagrantly  fraudulent  or  wicked 
means,  or  any  means,  whatever,  or  at  all,  for  a  long  time  or  ever,  secured 
entry  of  their  imports  at  weights  far  below  the  real  ones,  or  tliat  they 
thereby  obtained  imconscionable  or  any  advantages,  or  defrauded  the 
Government  out  of  great  or  any  sums  of  money.  The  defendants  admit 
and  aver  that  prior  to  the  year  1907,  certain  employees  of  a  edn^e  refinoy 
owned  and  operated  by  the  American  Sugar  Refining  Company,  for  the 
purpose,  as  these  defendants  are  informed  and  believe,  of  mn-lring  a  more 
favorable  showing  of  the  business  of  said  refinery  (which  at  that  time, 
measured  by  the  net  returns  on  the  sugar  melted,  was  relatively  the  kast 
profitable  of  the  refineries  owned  and  operated  by  the  American  Sugv 
Refining  Company)  and  thereby  securing  the  continuance  of  their  employ- 
ment in  the  positions  then  occupied  by  them,  did  secretly  and  without  the 
knowledge  of  any  responsible  officer  or  director  of  said  The  American  Sugsr 
Refining  Company,  by  fraudulent  means,  secure  the  under-wei^ung  by 
Government  officials  of  a  considerable  amount  of  raw  sugar  imports  re- 
ceived at  the  said  refinery,  and  that  said  employees  thereby  caused  the 
Government  to  be  defrauded  out  of  a  considerable  sum  of  money,  wfaidi 
practices  were  discovered  in  1907;  that  inunediately  upon  their  diacovay 
the  American  Sugar  Refining  Company  repudiated  the  said  traosactioDS 
and  the  authority  of  its  said  employees  to  do  any  of  the  unlawful  acts,  and 
placed  its  books,  papers  and  other  records,  and  aU  the  informatiQii  in  the 
possession  of  its  officers,  at  the  disposal  of  the  Government  and  in  every 
way  assisted  in  the  investigation  made  by  the  Government  into  sud 
"Frauds." 
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The  answer  stated  that  after  the  completion  of  the  in- 
vestigation The  American  Sugar  Refining  Company  paid  the 
Government  $2,000,000  which  was  the  amount  with  interest, 
it  had  lost  through  the  frauds.  The  answer  further  explained 
that  during  the  thirteen  years  that  the  frauds  were  being 
carried  on  the  American  Company  paid  to  the  Cxovemment 
upwards  of  $334,000,000  of  duties  on  its  imports,  and  said 
the  amount  claimed  by  the  Government  and  repaid  was  less 
than  two-thirds  of  one  per  cent  of  the  duties  honestly  paid  by 
the  company  during  the  same  period. 

Further  the  American  Company  denied  that  to  secure  for 
itself  still  larger  profits  or  gain  advantage  over  competitors 
or  to  strengthen  any  monopoly,  it  utilized  any  power  resulting 
from  the  combinations  charged  in  the  petition,  to  demand 
or  receive  large  rebates  or  other  unlawful  concessions  from 
railroad  and  steamship  companies.  The  American  Sugar 
Refining  Company  also  denied  that  it  demanded  that  brokers 
or  other  intermediaries  should  handle  its  product  or  that  it 
induced  members  of  various  or  any  wholesale  grocers'  asso- 
ciations throughout  the  country  to  purchase  or  exclusively 
handle  the  sugars  of  the  defendants,  or  to  sell  the  same  at 
imiform  prices  or  without  competition  amongst  themselves, 
or  that  thereby  the  defendants  have  greatly  or  at  all  dam- 
nified their  competitors,  or  manufacturers  or  dealers  or  the 
public. 

The  defendants  in  a  table  printed  in  the  answers,  gave  the 
prices  of  raw  and  granulated  sugar  exclusive  of  duty  between 
the  years  1891  and  1910,  and  showing  the  margin  between 
the  net  (in  bond)  on  raw  and  granulated  sugar,  and  in  closing 
stated: 

And  these  defendants  aver  that  if  the  said  decision  of  the  United  States 
Supreme  Court  in  the  said  Knight  case  is  to  be  otherwise  interpreted 
than  as  hereinbefore  set  forth  and  if  the  prayer  of  the  petition  herein,  and 
especially  those  parts  contained  in  paragraphs  1,  2  and  13,  of  the  petition, 
be  granted  in  whole  or  in  part,  then  great  and  ruinous  and  irreparable 
loss  will  be  most  unjustly  sustamed  by  said  The  American  Sugar  Refining 
Company,  and  by  its  said  various  stockholders,  and  these  defendants  in 
this  behalf  plead  by  the  said  decision  of  the  United  States  Supreme  Court, 
as  aforesaid,  in  the  said  Knight  case,  and  by  the  said  official  interpreta- 
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tioDS  and  oonstruciioDS  of  aaid  decision  made  by  the  raqponmUe  law- 
ojfficers  of  the  United  States  Government  and  by  the  uniform  oouise  of 
action  of  all  departments  of  the  said  Grovemment,  in  accordance  with  the 
said  interpretation  and  construction,  the  United  States  of  America-  is 
equitably  estopped  from  attacking  the  legality  of  the  ownerriiip  of  the 
American  Sugar  Refining  Company  or  the  properties  improved,  boiit  up 
and  acquired,  as  aforesaid,  upon  the  faith  of  the  said  decision  and  d  the 
said  official  interpretation  and  construction  thereof. 

Reference  to  the  complaint  filed  in  the  Circuit  Ck>urt  for 
tiiie  Eastern  District  of  Pennsylvania,  May  2, 1892,  does  not 
support  this  contention.  Because  it  was  carelessly  draivn 
and  failed  to  state  the  fact  that  the  E.  C.  Knight  Company 
at  the  time  its  refinery  was  acquired  by  The  American  Sugar 
Refining  Company,  *'was  engaged  in  interstate  trade  and  com- 
merce,^^  the  Supreme  Court  aflirmed  the  decree  of  February  2, 
1894,  dismissing  the  bill  with  costs.  The  Federal  Court  had 
no  jurisdiction  over  what  was  described  as  a  local  concern. 

The  faulty  section  of  the  original  complaint  follows: 

4.  It  is  further  averred  that  the  E.  C.  Knight  Company  is  a  corponb- 
tion  incorporated  under  an  Act  of  the  General  Assembly  (d  the  Common- 
wealth of  Pennsylvania,  entitled  "An  Act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations/'  approved  April  29Ui,  1874,  and 
the  supplements  thereto.  That  its  certificate  of  incorporation,  filed  on  or 
about  August  15th,  1884,  declares  its  name  to  be  E.  C.  Knight  Company; 
that  it  is  formed  for  the  purpose  of  importing,  manufacturing,  refining 
and  dealing  in  sugars  and  molasses,  and  that  its  business  is  to  be  froasoderf 
in  the  city  of  Philadelphia;  that  the  amount  of  its  capital  stock  is  $800,000^ 
divided  into  eight  thousand  shares  of  the  par  value  of  $100. 


The  frauds  mentioned  in  the  answer  came  to  li^t  on 
November  20,  1907,  when  Richard  Parr,  a  special  Treasury 
agent,  discovered  that  imported  sugar  was  being  under* 
weighed  at  the  Williamsburg  Refinery  docks  by  means  of 
the  insertion  of  "corset  spring  devices"  in  holes  bored  in 
the  wooden  supports  of  the  fixed  scales  so  as  to  press  on  the 
beams  while  the  scales  were  in  use.  The  disclosures  made  in 
consequence  of  Parr's  find  indicated  that  the  false  weigjiing 
scheme  invented  by  Oliver  Spitzer,  superintendent  of  the 
Brooklyn  sugar  docks,  had  been  in  operation  for  many  years. 
A  score  or  more  ''checkers"  and  assistant  customs  weig^iiers 
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were  arrested  and  sentenced  to  terms  in  the  Penitentiary 
before  the  Government  secured  sufficient  evidence  to  war- 
rant the  arrest  of  Supt.  Spitzer,  and  Charles  D.  Drew  and 
Charles  H.  Wardell;  head  government  weighers.  The  trio 
were  convicted  and  sentenced  to  prison.  In  less  than  three 
months  Spitzer  not  liking  incarceration  in  the  Federal 
Penitentiary  at  Atlanta,  Ga.,  accepted  the  offer  of  a  pardon 
and  became  a  Government  witness  against  Charles  R.  Heike, 
the  secretary  of  The  American  Sugar  Refining  Company, 
and  Ernest  W.  Gerbracht,  superintendent  of  the  Williams- 
burg refinery.  Spitzer,  who  in  his  own  behalf,  had  sworn 
that  he  had  no  knowledge  of  the  false  weighing,  when  used 
against  Heike  and  Gerbracht  gave  all  the  details  of  the 
long  continued  conspiracy  by  which  the  Government  had 
been  defrauded  out  of  duties  aggregating  millions  of  dollars. 
Heike  was  sentenced  to  eight  months  imprisonment  in  the 
New  York  Coimty  Penitentiary,  and  Gerbracht  was  given 
a  two  year  term  in  the  Federal  prison  at  Atlanta.  Bdng 
wealthy  men  Heike  and  Gerbracht  fought  imprisonment. 
The  Circuit  Court  of  Appeals  affirmed  the  judgment  of 
the  trial  court  and  then  applications  for  writs  of  review 
were  made  to  the  Supreme  Court.  In  the  case  of  Heike, 
the  writ  was  granted,  but  in  the  case  of  Gerbracht  it  was 
denied. 

While  the  '^checkers '^  and  assistant  weighers  who  took 
what  was  known  as  ''house  money '^  for  manipulating  the 
scales  to  the  satisfaction  of  Supt.  Spitzer  were  being  grilled 
and  punished,  the  Government  was  gathering  the  evidence 
necessary  for  the  prosecution  of  seven  suits  against  The 
American  Sugar  Refining  Company,  one  being  for  back 
duties  amounting  to  $1,500,000  and  the  other  six  for  penalties 
for  false  weighing  aggregating  $2,124,121.15,  making  a  total 
of  $3,624,121.15.  But  one  of  the  penalty  suits  was  tried 
before  Judge  George  C.  Holt  in  the  District  Court  for  the 
Southern  District  of  New  York,  and  the  jury  on  March  5, 
1909,  returned  a  verdict  for  $134,411.03  in  favor  of  the 
Government.  In  addition  to  that  judgment  The  American 
Sugar  Refining  Company  on  April  29,  1909,  paid  the  Secre- 


496  Federal  Courts  Ain>  Practicb 

tary  of  the  Treasury,  with  the  concurrence  of  the  attorney- 
General;  $2,000,000  in  settlement  of  the  claims  for  back 
duties. 

In  settlement  of  drawback  claims  The  American  Sugar 
Refining  Company  on  January  10,  1911,  paid  the  Govern- 
ment $700,000  cash  against  a  possible  recovery  of  $865,000 
if  legal  processes  were  pushed  to  a  successful  conclusion  in 
every  instance,  and  on  March  9,  1912,  the  company  having 
been  adjudged  guilty  of  contempt  of  court  for  having  defied 
a  subpoena  dated  March  21, 1910,  calling  for  the  production 
of  the  corporation's  books  before  the  grand  jury  by  direction 
of  the  Supreme  Court,  paid  to  the  District  Court  a  fine  of 
$500  imposed  by  Judge  E.  Henry  Lacombe. 

For  giving  rebates  on  shipments  to  The  American  Sugar 
Refining  Company,  the  New  York  Central,  Vermont  Cen- 
tral, and  the  Great  Northern  Railway  Company  being  in 
1908  in  the  Circuit  Coiul;  for  the  Southern  District  of  New 
York,  paid  fines  aggregating  $142,000. 

As  a  result  of  an  investigation  of  weighing  methods  at 
other  sugar  refineries  in  the  New  York  District,  Arbuekle 
Brothers  in  December,  1909,  paid  into  the  United  States 
Treasury  $695,573.13,  and  in  the  following  February,  tlie 
National  Sugar  Refining  Company  paid  in  $604,304.37, 
and  the  Federal  Sugar  Refining  Company,  $100,000  in 
settlement  of  the  Government's  claims  for  back  duties. 

20. — ^United  States  v.  General  Electric  Company  et  al. 

Bill  in  equity  filed  at  Cleveland,  Ohio,  on  March  3,  1911,  charging  a 
combination  in  incandescent  electric  lamps.  This  suit  is  the  outoome  of 
an  extensive  investigation  into  the  electrical  industry.  Like  the  enameled- 
ware  combination,  it  is  founded  on  a  cross-licensing  arrangement  under 
patents.  A  formal  decree  was  agreed  upon  between  coimsel  for  the  Govern- 
ment and  the  defendant  companies,  and  was  submitted  to  and  passed  by 
the  Circuit  Court,  October  12, 1911. 
21. — ^United  States  v.  Purrington  et  al. 

Indictment  returned  in  the  Northern  District  of  Illinois,  September  14, 
1910,  charging  combination  to  restrain  trade  in  paving  bricks  and  pftving 
blocks.    Pending. 

22. — ^United  States  v,  Hamburg-Amerikanische  Packetfahrt  Actien  Gesdl- 
schaft  and  others. 

Trans-Atlantic  steamship  pool.   Combination  of  steamships  lines 
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lating  steerage  traffic  on  the  Atlantic  Ocean.    Suit  filed  January  4, 1911, 
at  New  York  City. 

The  Government's  petition  filed  in  the  United  States 
Circuit  Court  named  as  defendants  the  Allen  line  Steam- 
ship Company,  Limited,  International  Mercantile  Marine 
Company,  International  Navigation  Company,  the  Anchor 
Line  (Henderson  Bros.)  Limited,  Canadian  Pacific  Railway 
Company,  the  Cunard  Steamship  Company,  Limited, 
British  and  North  Atlantic  Steam  Navigation  Company, 
Limited,  Hamburg-American  Line,  Holland-American  Line, 
North  German  Lloyd  Line,  The  Red  Star  Line,  White  Star 
Line,  and  the  Russian  East  Asiatic  Steamship  Company, 
Limited,  and  certain  of  the  officers  of  the  companies  and 
charged  them  with  being  engaged  in  an  unlawful  combination 
and  conspiracy  to  restrain  a  part  of  the  trade  and  commerce 
of  the  United  States  with  foreign  nations,  and  to  monopoUze 
the  same,  in  and  by  destroying  all  competition  among  and 
between  themselves  in  the  business  of  transporting  third 
class  or  steerage  passengers  on  their  steamships  between 
ports  in  the  United  States  and  ports  in  Europe,  and  in  and 
by  eliminating,  suppressing  and  destroying  all  competition 
in  such  traffic  by  any  and  all  persons  and  corporations  other 
than  themselves. 

The  petition  alleged  that  each  of  the  steamship  companies 
were  and  had  for  many  years  been,  engaged  in  operating 
lines  of  steamships  between  certain  ports  in  the  United 
States  and  ports  in  Europe,  and  that  each  of  them  had  been 
at  all  such  times  engaged  in  transporting  third  class  or  steer- 
age passengers  for  hire,  and  that  in  and  for  the  conduct 
of  its  business,  each  of  these  companies  had  an  agent  and 
representative  in  the  City  of  New  York,  and  that  such  agent 
had  charge  of  its  business  in  the  United  States  and  that  each 
of  them  mamtained  agencies  throughout  the  various  cities 
in  the  United  States  and  in  Europe  where  tickets  were  sold 
for  the  transportation  of  third  class  or  steerage  passengers 
to  and  from  the  United  States. 

The  petition  alleged  that  the  average  number  of  immi- 
grants coining  to  this  country  annuidly  from  Europe  at 
32 
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third  class  or  steerage  rates  for  five  years  last  past  have  been 
1,200,000,  and  that  the  average  number  of  immigrants  re- 
turning annually  to  Ehm)pe  during  the  same  period  has  been 
approximately  500,000,  and  that  the  resultant  revenue  of 
the  steamship  companies  handling  this  traffic  has  been  ap- 
proximately  $55,000,000  per  annum,  and  that  during  this 
period  an  increasingly  large  amount  has  been  expended  in 
the  United  States  by  immigrants  for  the  purchase  of  tickets 
for  relatives  in  Ehurope  to  enable  them  to  come  to  America. 

The  petition  charged  that  on  the  5th  day  of  February, 
1008,  at  London,  in  En^and,  the  defendant  steanship 
lines,  with  the  exception  of  the  Russian  American  line, 
entered  into  an  unlawful  combination  and  conspiracy,  in 
and  by  the  execution  of  an  unlawful  contract,  of  which  a 
copy  is  attached,  and  that  by  this  contract  the  defendant 
steamship  lines  became  a  voluntary  association  und^  the 
name  of  The  Atlantic  Conference,  and  that  the  association 
maintained  an  office  with  a  person  in  charge  who  was  desig- 
nated as  secretary.  Under  the  terms  of  the  contract,  the 
parties  thereto  agreed  to  divide  up  the  steerage  traffic 
forwarded  by  all  of  them  between  European  ports  and  the 
United  States  and  Canada,  each  line  being  given  a  obtain 
percentage  of  the  total,  and  that  they  each  agreed  that  they 
would  not  carry  steerage  passengers  in  excess  of  such  al- 
lotted percentage.  In  order  to  further  assure  this  division 
of  traffic,  the  petition  alleged  that  each  of  the  contracting 
parties  agreed  to  pay  a  penalty  of  four  pounds  sterling 
for  every  steerage  passenger  carried  in  excess  of  its  allot- 
ment, and  that  this  forfeited  sum  should  be  distributed 
among  the  others  who  failed  to  carry  their  allotted  share, 
the  express  object  of  this  provision  being  to  deter  eadi  of 
the  contracting  parties  from  attempting  to  carry  more 
than  its  agreed  percentage.  It  was  further  provided  in  the 
contract  that  whenever  the  monthly  accounts  of  any  of  the 
lines  showed  that  it  had  exceeded  or  remained  below  its 
agreed  percentage  of  the  traffic,  such  line  should  at  onoe 
either  raise  or  lower  its  ste^age  rates  so  that  the  ntmiber  of 
passengers  carried  by  it  should  amount  to  its  agreed 
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centage,  and  if  this  measure  did  not  prove  to  be  sufficiently 
drastic  to  accomplish  the  intended  result,  the  majority 
of  the  lines,  were  given  the  right  to  direct  such  line,  to  take 
more  drastic  measures  to  bring  the  number  of  steerage 
passengers  carried  by  it  into  accord  with  its  agreed  per- 
centage, and  it  was  expressly  provided  that  where  it  was 
possible,  the  percentages  should  be  adjusted  by  raising  rather 
than  by  lowering  the  steerage  rate. 

As  a  further  guarantee,  it  was  provided  by  the  contract 
that  each  of  the  parties  thereto  should  deposit  with  the  secre- 
tary of  the  association,  a  promissory  note  for  an  amount 
equal  to  one  thousand  poimds  for  each  one  per  cent  of  the 
traffic  allotted  to  it,  and  that  upon  the  withdrawal  of  any 
of  the  lines  from  the  association  without  the  permission 
of  all  of  the  others,  this  sum  so  deposited  would  be  forfeited, 
and  it  was  further  provided  that  this  sum  should  be  for- 
feited in  the  event  that  any  line  failed  to  pay  the  four  pounds 
for  each  excess  passenger  carried  by  it.  All  matters  in  dis- 
pute between  any  of  the  lines  were  to  be  referred  to  an  ar- 
bitrator, who  was  given  the  power  to  impose  a  penalty  of 
two  hundred  and  fifty  pounds  upon  any  member  of  the 
association  violating  a  provision  of  the  contract,  and. upon 
the  failure  of  such  member  to  pay  his  penalty,  his  deposit 
was  to  be  forfeited.  Provision  was  made  for  the  admission 
of  other  lines  into  the  association. 

It  was  further  charged  that  each  of  the  lines  and  their 
respective  agents  in  the  United  States  had,  since  the  adoption 
of  the  contract,  in  and  for  the  execution  of  its  provision, 
performed  various  acts  within  the  United  States  and  es- 
pecially in  the  Southern  District  of  New  York. 

After  the  adoption  of  the  contract,  it  was  charged  that 
the  lines  parties  thereto  held  a  meeting  at  which  it  was 
agreed  that  they  should  act  together  to  eliminate  and  destroy 
the  competition  of  any  other  person  or  cori)oration  that  might 
undertake  to  operate  steamships  for  the  carrying  of  steer- 
age passengers  between  European  and  United  States  ports, 
and  that  for  the  accomplishment  of  this  purpose  a  small 
committee  of  three,  consisting  of  agents  of  the  lines  in  the 
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in  the  OuUook  for  November  18,  1911,  among  other  things, 
said: 

The  suit  against  the  steel  trust  by  the  Govemment  had  brought  vividly 
before  our  people  the  need  of  reducing  to  order  our  chaotic  Government 
policy  as  regards  business.  As  President  in  messages  to  Ck>ngress  I  re- 
peatedly called  the  attention  of  that  body  and  of  the  public  to  the  inade- 
quacy of  the  anti-trust  law  by  itself  to  meet  business  conditions  and  secure 
justice  to  the  people,  and  to  the  further  fact  that  it  might  if  left  imsupple- 
mented  by  additional  legislation,  work  mischief,  with  no  compensating 
advantage;  and  I  urged  as  strongly  as  I  knew  how  that  the  policy  followed 
with  relation  to  railways  in  connection  with  the  interstate  conmieroe  law 
should  be  followed  by  the  national  Govemment  as  regards  all  great  busi- 
ness concerns;  and  therefore  that  as  a  first  step  the  powers  of  the  bureau  of 
corporations  should  be  greatly  enlarged,  or  else  that  there  should  be 
created  a  Governmental  board  or  commission  with  powers  somewhat 
similar  to  those  of  the  Interstate  Commerce  Conamission,  but  covering 
the  whole  field  of  interstate  business  exclusive  of  transportation  (which 
should  by  law  be  kept  wholly  separate  from  ordinary  industrial  business, 
all  conmion  ownership  of  the  industry  and  the  railway  being  forbidden). 
In  the  end  I  have  always  believed  that  it  would  also  be  necessary  to  give 
the  national  Govemment  complete  power  over  the  organization  and 
capitalization  of  aU  business  concerns  engaged  in  interstate  commerce. 

The  Ex-President  next  quoted  from  a  letter  from  James  R. 
Garfield  in  which  the  latter  said  he  could  not  see  that  they 
were  deceived  in  the  Tennessee  Coal  &  Iron  incident  nor 
that  any  good  would  result  from  making  the  courts  dictate 
the  methods  of  individual  corporations.  The  former  Sec- 
retary  of  the  Interior  in  the  letter  further  stated  that  the 
position  taken  by  the  Govemment  was  "absolutely  destruc- 
tive of  legitimate  business."  The  former  president  in  the 
article  concurred  in  the  vievTS  expressed  by  his  former  Secre- 
tary, and  added  that  Judge  Gary  was  truthful  in  his  testi- 
mony before  the  Stanley  Committee.  He  further  asserted 
that  the  Steel  Corporation  did  not  achieve  control  of  South- 
ern ores  by  annexing  the  Tennessee  Coal  &  Iron,  for  with  it, 
he  declared,  the  "steel  trust"  had  only  16  or  20  per  cent 
of  Southern  iron  lands. 

Continuing  the  Ex-President  said: 

The  showing  as  to  the  percentage  of  production  of  all  kinds  of  steel 
ingots  and  steel  castings  ii;  the  United  States  by  the  Steel  Corporation  and 
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by  all  other  manufacturers  respectively  makes  an  even  stronger  case.  It 
makes  the  case  even  stronger  than  I  put  it  in  my  testimony  before  the  in- 
vestigating committee,  for  I  was  scrupulously  careful  to  make  statements 
that  erred,  if  at  all,  against  my  own  position.  It  appears  from  the  figures 
of  production  that  in  1901  the  Steel  Corporation  had  to  its  credit  nearly 
66  per  cent  of  the  total  production,  as  against  a  little  over  34  per  cent  by  all 
other  steel  manufacturers.  The  percentage  then  shrank  steadily  until 
in  1906,  the  year  before  the  acquisition  of  the  Tennessee  Coal  and  Iron 
properties,  the  percentage  was  a  little  under  58  per  cent.  In  spite  of  the 
acquisition  of  these  properties  the  following  year,  1907,  the  total  per- 
centage shrank  slightly,  and  this  shrinking  has  continued  until  in  1910  the 
total  percentage  of  the  Steel  Corporation  is  but  a  little  over  54  per  cent 
and  the  percentage  by  all  other  steel  manufacturers  but  a  fraction  less 
than  46  per  cent.  Of  the  54.3  per  cent  produced  by  the  Steel  Corporation 
1.9  per  cent  is  produced  by  the  former  Tennessee  Coal  and  Iron  Company. 
Further  on  in  the  article  the  Ex-President  said  that  when  his  administra- 
tion took  office  anti-trust  laws.  State  and  national,  and  the  interstate  com- 
merce law  were  regarded  by  business  men  as  dead  letters.  The  Anti-trust 
law  came  to  be  enforced  because  it  was  on  the  statute  books  and  because 
"it  was  imperative  to  teach  the  masters  of  the  biggest  corporations  that 
they  were  not  and  would  not  be  permitted  to  regard  themselves  as  above 
the  law."  The  law  as  it  stood  served  a  useful  purpose  "where  the  combina- 
tion has  been  guilty  of  misconduct"  as,  he  said,  in  the  case  of  Standard 
Oil  and  Tobacco.  Suits  were  brought  "with  great  care"  and  in  most 
cases  were  successful.  They  were  of  use  because  they  "made  the  great 
masters  of  corporate  capital  in  America  fully  realize  that  they  were  the 
servants  and  not  the  masters  of  the  people  and  that  they  would  not  be  a 
law  imto  themselves."  But  the  situation  which  resulted  indicated  that 
the  anti-trust  law  was  not  enough  to  meet  modem  business  conditions  and 
the  increase  in  corporate  wealth.  He  tried  in  messages  to  Congress  to 
impress  this  fact,  but  it  was  impossible  to  make  the  public  realise  what 
the  situation  was.  A  sane  policy  was  fought  at  once  by  those  who  believed 
all  combinations  should  be  broken  up  and  by  those  who  wanted  big  business 
to  go  its  own  way. 

The  Ex-President  next  said: 

Attempt  to  meet  the  whole  problem  not  by  administrative  governmental 
action  but  by  a  succession  of  lawsuits  is  hopeless  from  the  standpoint  of 
working  out  a  permanently  satisfactory  solution. 

Moreover  the  results  sought  to  be  achieved  are  achieved  only  in  ex- 
tremely insufficient  and  fragmentary  measure  by  breaking  up  all  big 
corporations,  whether  they  have  behaved  well  or  ill,  into  a  number  of  little 
corporations  which  it  is  perfectly  certain  will  be  largely  and  perhaps  alto- 
gether under  the  same  controL 
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United  States,  was  created  with  power,  authority  and  re- 
sponsibility to  select  steamships  to  be  known  as  "fighting 
steamers"  and  to  advertise  such  fighting  steamers  to  sail 
at  the  same  time  and  from  the  same  port  as  the  steamers  of 
independent  and  competing  lines,  and  to  advertise  the  rates 
for  the  transportation  of  steerage  passengers  upon  such 
''fighting  steamers"  at  prices  far  below  those  advertised 
by  such  independent  lines;  the  expense  or  loss  incident  to 
such  transaction  to  be  borne  ratably  by  all  of  the  members 
of  the  association,  and  it  was  further  provided  that  if  such 
fighting  steamers  could  not  accommodate  all  steerage 
passengers  obtained  under  these  conditions,  the  conmiittee 
of  three  should  designate  other  steamers  belonging  to  the 
defendant  lines  to  transport  the  excess  at  the  cut  price, 
and  that  all  of  the  lines  should  join  in  defraying  the  loss, 
if  any.  These  practices,  the  petition  charged,  were  pur- 
sued from  the  time  of  the  adoption  of  this  resolution,  and 
as  a  result  the  Russian  Volunteer  Fleet,  operating  between 
New  York  and  Libau,  Russia,  was  driven  out  of  the  business. 
The  same  practices,  it  was  alleged,  were  pursued  in  regard 
to  the  Russian  American  line,  and  after  competing  fw 
some  months,  it  sought  and  obtained  admission  to  membw- 
ship  in  the  association,  and  has  ever  since  co-operated  with 
the  other  defendants. 

It  was  further  charged  that  the  same  practices  were  bdng 
pursued  in  order  to  beat  down  the  competition  of  the  Ura- 
nium Steamship  Company,  and  it  was  stated  that  unless 
the  companies  were  restrained  and  prevented  from  pursuing 
these  practices,  they  will  continue  the  same;  that  by  reason 
of  the  combination  and  conspiracy  and  the  arbitrary  division 
of  traffic  among  the  defendants,  they  have  been  enabled  to 
and  have  maintained  rates  at  an  artificial  level,  which  made 
the  traffic  monopolized  by  the  defendants  yield  the  highest 
net  return  possible,  and  that  thereby  they  have  deprived 
and  were  depriving  the  public  of  the  benefit  of  the  normal 
division  of  traffic  between  persons  and  corporations  engaged 
in  such  traffic  that  would  naturally  have  resulted  from  free 
competition  between  such  persons  and  of  the  benefit  of  the 
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lower  scale  of  rates  that  would  nonnally  have  resulted  from 
free  competition  between  them. 

The  petition  further  charged  that  as  a  result  of  the  com- 
bination and  conspiracy  between  the  steamship  lines  they 
obtained  a  virtual  monopoly  of  the  transportation  of  steerage 
passengers  in  trade  and  commerce  between  the  United 
States  and  foreign  nations.  That  at  the  date  of  the  filing  of 
the  petition  they  controlled  upwards  of  ninety  per  cent  of 
the  third  class  or  steerage  traffic  and  that  upwards  of  seventy- 
five  per  cent  of  the  steerage  traffic  between  Europe  and 
North  America  was  regulated,  limited  and  restrained  by 
means  of  the  unlawful  contract  under  which  they  were 
co-operating.  The  petition  then  proceeded  to  pray  for 
relief.  The  substance  of  the  prayer  was  that  the  combination 
and  conspiracy  and  contract  be  declared  to  be  illegal  and  in 
violation  of  the  Sherman  Anti-Trust  Law  and  that  an  in- 
junction issue  restraining  and  prohibiting  the  defendants 
and  all  of  them,  their  officers,  servants,  employees,  agents 
and  attorneys  from  doing  any  act  in  pursuance  or  in  further- 
ance of  the  unlawful  combination  and  conspiracy  complained 
of  and  that  they  be  compelled  to  cancel  and  abate  the  con- 
tract of  February  5,  1908.  Further  that  each,  every  and 
all  of  the  defendant  Steamship  lines  be  enjoined,  restrained 
and  forbidden  either  to  enter  or  clear  any  of  their  ships  or 
vessels  at  the  Port  of  New  York  or  at  any  other  port  of 
entry  within  the  United  States  of  America  or  any  of  its 
possessions  so  long  as  it  continued  to  operate  pursuant  to 
or  co-operate  with,  any  of  the  other  defendants  under  the 
unlawful  combination  and  conspiracy,  or  under  or  pursuant 
to  any  such  or  similar  combination  or  conspiracy.  Further 
that  they  be  prohibited  from  fiui;her  agreeing,  combining, 
conspiring  or  acting  together  to  establish  and  maintain 
rules,  regulations  and  rates  for  carrying  steerage  passengers 
between  the  Ports  of  the  United  States  and  Europe,  or  from 
entering  into  or  continuing  in  or  doing  anything  in  aid  of 
any  combination,  association,  contract  or  conspiracy  to 
deprive  the  people  travelling  between  points  in  the  United 
States  and  Europe  of  such  facilities  and  rates  for  steerage 
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transportation  as  would  be  afforded  by  free  and  unrestrained 
competition.  Further  that  they  be  enjoined  and  prohibited 
from  further  agreeing,  combining,  conspiring  or  acting  to- 
gether to  injure  or  destroy  the  business  of  any  person  or  cor- 
poration engaged  in  or  who  may  at  any  time  hereafter  be  en- 
gaged in  the  business  of  carrying  steerage  passengers  between 
points  in  the  United  States  and  Europe.  Further  that 
they  be  forbidden  and  enjoined  from  taking  part  in  or  po^ 
forming  any  contract,  combination  or  conspiracy,  the  object 
or  purpose  or  effect  of  which  will  be  a  restraint  or  a  monop- 
olization or  attempt  to  monopolize  trade,  and  commerce  in 
fhe  transportation  of  steerage  passengers  between  the  United 
States  and  foreign  nations  either  by  agreeing  or  contracting 
together  or  with  one  another  expressly  or  impliedly,  directly 
or  indirectly,  as  to  the  prices  at  which  the  service  of  transpor- 
tation of  steerage  passengers  shall  be  rendered  or  as  to  the 
division  of  said  traffic,  or  by  agreeing  or  contracting  together 
or  with  one  another  with  a  view  to  the  imposition  ot  any 
burden  or  limitation  upon  the  service  of  transporting  steerage 
passengers,  or  by  contracting  or  agreeing  together  or  with 
one  another  to  contribute  to  any  ''pool"  or  general  fund, 
any  part  of  the  proceeds  of  such  transportation  or  to  main- 
tain any  such  pool  or  general  fund  made  from  such  contri- 
butions. Further  that  subpoenas  be  issued  directed  to  the 
defendants  and  all  of  them  requiring  them  to  appear  and 
answer  to  the  said  petition. 

The  defendants  demurred  to  the  petition  and  in  Decoober, 
1911,  Judges  Lacombe,  Coxe,  Noyes  and  Ward,  sitting  in  the 
United  States  Circuit  Court,  heard  the  arguments.  Ex- 
Senator  John  C.  Spooner  for  the  defendants  asked ' '  if  accord- 
ing to  the  Government's  construction  of  the  Sherman  law  a 
foreign  ship  on  the  high  seas  was  considered  as  subject  to 
the  same  economic  rule  that  is  described  for  the  American 
people  within  their  own  jurisdiction.'' 

''If  that  were  so,"  the  senator  said,  ''it  would  be  a  veiy 
pusillanimous  Government  indeed  that  would  submit  to  tlie 
United  States  enforcing  any  such  rule  on  its  vesads  on  tbr 
Atlantic."    In  the  event  of  the  court  sustaining  the  petitioD 
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and  granting  the  injunction,  Senator  Spooner  asserted  it 
was  not  within  the  power  of  the  Government  to  exclude 
his  clients'  vessels  from  the  American  continent  because 
the  ports  of  Montreal  and  Quebec  would  still  be  open  to 
them. 

The  answering  argument  was  made  by  United  States 
Attorney  Henry  A.  Wise.  He  contended  that  there  could 
be  no  question  but  that  the  parties  to  the  contract  of  Feb.  5, 
1908,  intended  to  prevent  competition  among  themselves 
in  the  traffic  covered  by  its  terms — ^the  transportation  of 
steerage  passengers  in  either  direction  between  the  United 
States  and  Canada  and  North  European  parts — ^by  sub- 
stituting and  enforcing  a  fixed  division  of  tiie  traffic  upon 
a  percentage  basis.  He  directed  the  court's  attention  to  the 
"pooUng"  and  penalty  provisions  and  said  that  there  was 
performance  in  part  in  the  United  States.  The  Govern- 
ment prosecutor  insisted  that  a  contract,  combination  and 
conspiracy  by  the  defendants  to  restrain  and  monopolize 
the  commerce  of  the  United  States  with  foreign  nations, 
within  the  meaning  of  Sections  1  and  2  of  the  Sherman  law 
was  duly  set  forth  on  the  petition,  and  that  the  court  had 
jurisdiction  to  restrain  the  further  execution  of  the  unlaw- 
ful contract,  combination  and  conspiracy.  He  urged  that  it 
was  sufficient  to  give  the  court  jurisdiction  to  grant  the 
relief  prayed  for,  that  the  combination  and  conspiracy  as 
alleged  was  necessarily  put  into  effect  in  this  country  and  in 
the  Southern  District  of  New  York,  whether  or  not  the 
formation  of  the  combination  and  conspiracy  violated  the 
law  of  the  land  where  they  were  formed,  and  in  support  of 
his  contention  made  this  citation  from  the  opinion  of  Chief 
Justice  Marshall  in  Gibbons  v.  Ogden: 

The  commerce  of  the  United  States  with  foreign  nations,  is  that  of  the 
whole  United  States;  every  district  has  a  right  to  participate  in  it.  The 
deep  streams  wliich  penetrate  our  country  in  every  direction,  pass  through 
the  interior  of  almost  every  state  in  the  Union,  and  furnish  the  means  of 
exercising  this  right.  If  Congress  has  the  right  to  regulate  it,  that  power 
must  be  exercised  whenever  the  subject  exists.  If  it  exists  within  the 
States,  if  a  foreign  voyage  may  commence  or  terminate  at  a  port  within 
a  state,  then  the  power  of  Congress  may  be  exercised  within  a  State. 
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competition,  and  that  such  policy  has  been  well  known  throughout  the 
industry  and  to  the  public  generally  and  the  Government  since  the  organic 
zation  of  the  Steel  Corporation.  Without  check  or  embarrassment  from 
said  corporation,  competition  in  the  iron  and  steel  business  in  the  United 
States  has  constantly  increased  since  the  organization  of  said  corporation; 
throughout  the  whole  industry,  freedom  and  growth  of  competition  has 
existed;  the  vast  increase  in  capacity  made  by  the  companies  contn^ed 
by  the  Steel  Corporation  has  been  insufficient  to  maintain  its  {Hvportion 
of  the  iron  and  steel  business  of  the  country;  its  average  output  has  de- 
creased from  approximately  60  per  cent  in  1901  to  less  than  50  per  cent 
in  1911,  and  this  has  occurred  notwithstanding  the  great  increase  in  the 
corporation's  foreign  trade  and  notwithstanding  the  fact  that  this  foreign 
trade  which  the  Steel  Corporation  has  created  amounts  to  upward  of  90 
per  cent  of  the  total  foreign  trade  of  the  country  in  steel  products. 

The  joint  answer  in  conclusion  said : 

Defendants  deny  that  they  have  ever  violated  or  attempted  or  intended 
to  violate  the  anti-trust  act  or  any  provisions  thereof.  And  they  particu- 
larly deny  that  they  are  now  engaged  in  violating  said  act  or  are  threaten- 
ing or  intending  to  violate  the  same,  and  they  respectfully  submit  that  in 
the  absence  of  such  present  or  threatened  or  intended  violation,  this  honor- 
able court  is  without  jurisdiction  to  grant  the  relief  prayed  for  in  the  peti- 
tion or  any  part  thereof  or  any  other  relief  in  the  premises,  and  they  pray 
to  be  hence  dismissed. 

Andrew  Carnegie,  in  a  separate  answer,  likewise  denied 
taking  any  past,  present,  or  intended  action  in  violation  of 
the  Anti-Trust  Act,  or  in  restraint  of  trade.  He  asserted  that 
he  had  no  knowledge  to  enable  him  to  answer  the  Govern- 
ment's all^ations  relating  to  companies  other  than  the 
Carnegie  Company,  though  he  did  not  admit  them.  He 
denied  that  the  purpose  and  effect  of  the  absorption  of 
the  Duquesne  Steel  Works  was  a  combination  in  restraint 
of  trade,  and  insisted  that  the  purpose  was  solely  to  get 
greater  industrial  efficiency,  and  that  the  corporations  and 
associations  consolidated  in  the  Carnegie  Company  were 
not  competing  companies.  He  denied  that  he  or  the  Carnegie 
Company  had  ambitious  plans  involving  further  elimination 
of  competition  and  restraint  of  trade. 

Concerning  the  sale  of  the  Carnegie  Company  to  the  Steel 
Corporation,  Mr.  Carnegie  insisted  that  while  it  was  true 
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that  he  was  ''aware  of  the  formation  of  the  United  States 
Steel  Corporation  and  the  business  which  it  proposed  to 
conduct/'  he  did  not  combine  in  any  of  the  proposed  plans 
further  than  to  agree  to  sell  his  majority  stock  of  the  Carnegie 
Company  outright,  taking  in  pay  therefor  bonds  of  the  Steel 
Corporation,  to  be  secured  by  a  pledge  of  stocks  and  other 
securities  owned  or  to  be  owned  by  the  corporation. 

''Having  i^reed  to  make  this  sale/'  the  answer  stated, 
"he  took  no  part  in  the  plans  for  the  organization  of  the 
corporation,  nor  has  he  taken  any  part  either  direct  or 
advisory  in  its  business,  his  position  being  solely  that  of  a 
creditor  holding  obligations  of  the  corporation."  Of  the 
capitalization  and  terms  of  issue  thereof,  he  said  he  has  only 
a  general  knowledge  derived  from  publication  on  the  subject. 

Mr.  Carnegie  denied  the  allegation  that  the  value  of  the 
tangible  properties  of  the  Cam^e  Company  did  not  exceed 
$360,000,000  at  the  time  of  its  sale  to  the  corporation,  and 
that  the  net  value  of  its  assets  on  Dec.  31, 1899,  was  $75,610,- 
104.  The  allegation  in  the  petition  that  a  statement  from 
the  books  of  the  Carnegie  Steel  Company  to  this  effect  was 
verified  by  him  and  other  members  of  the  company  tmder 
oath,  he  said,  refers  to  an  answer  to  a  bill  filed  in  the  Court 
of  Common  Pleas  of  Allegheny  Coimty,  Penn.,  by  H.  C. 
Frick,  to  compel  an  accoimting  for  his  interest  in  the  Car- 
negie Steel  Company,  limited,  "a  partnership  association 
existing  prior  to  the  organization  of  the  Carnegie  Company, 
the  corporation  referred  to  in  the  present  petition."  He 
added  that  he  and  other  defendants  at  the  time  disputed 
Prick's  estimate  of  the  assets  of  the  partnership  as  more  than 
$250,000,000,  because  the  association,  though  worth  as  a  go« 
ing  concern  far  more  than  its  book  value,  did  not  have  at 
that  time  tangible  assets  which  it  could  sell  or  transfer  for 
that  value. 

The  real  question  in  that  early  suit  as  to  the  value  of  the 
property,  Mr.  Carnegie  said,  was  based  on  "a  certain  agree- 
ment between  the  members  of  the  association,  by  which 
its  assets,  as  between  the  members,  were  to  be  estimated 
and  appraised  in  a  certain  way  for  the  purpose  of  fixing  the 
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The  demurrers  were  unanimously  overruled  on  Decem- 
ber 20,  1911,  and  Judge  Noyes,  rendering  the  opinion  of  the 
court,  said: 

It  may  be  accepted  without  discussion  that  the  transportation  of  pB»- 
sengers  between  this  country  and  Europe  forms  a  part  of  the  conomeroe 
of  the  United  States  with  foreign  nations.  It  is  also  clearly  established 
that  Congress  has  power  to  prohibit  all  contracts,  combinations  aad  ooo- 
spiracies  in  restraint  of  such  part  of  the  foreign  commerce  of  the  United 
States.  The  real  question  here  is  not  one  of  power,  but  of  interpretatkui 
The  inquiry  is  whether  that  which  is  charged  against  the  defendants 
comes  within  the  provisions  of  the  anti-trust  statute,  and  this  inquiry 
has  two  phases: 

First — Does  the  agreement  in  question  directly  and  materially  affect 
foreign  commerce? 

Second — Does  such  agreement  with  the  acts  stated  in  the  petitioD 
amount  to  an  unlawful  contract  combination  or  conspiracy?  The  agree- 
ment affects  foreign  commerce  because  its  operation  must  neceasaiily 
divert  a  part  thereof,  viz.:  The  business  of  carrying  steerage  passengen 
from  the  natural  channels  of  free  competition  into  fixed  channels  assigned 
to  the  parties.  The  different  lines  obtain  not  that  which  would  come  to 
them  from  their  separate  efforts,  but  prescribed  and  certain  percentages 
of  the  traffic. 

The  agreement  directly  and  materially  affects  foreign  commerce  and 
is  partly  intraterritorial  because  it  is  to  be  carried  out  in  part  in  the  United 
States.  Confining  ourselves  to  eastbound  traffic,  it  is  evident  that  the 
contract  contemplates  the  solicitation  of  business;  the  making  of  contracts 
of  carriage;  the  taking  on  board  of  passengers,  and  the  actual  commence- 
ment of  transportation  within  the  territory  of  the  United  States.  It 
requires  acts  to  be  done  in  this  country;  such  acts  are  as  material  and 
essential  as  those  to  be  performed  abroad,  and  the  part  of  the  contract  r»- 
quiring  them  cannot  be  separated  from  the  remainder. 

The  prohibitions  of  the  anti-trust  statute  apply  broadly  to  ccmtrarts 
in  restraint  of  trade  or  commerce  with  foreign  nations.  This  ccntract 
directly  and  materially  affects  such  commerce,  and  if  it  unlawfully  re- 
strain it  it  comes  within  the  statute.  We  see  nothing  to  warrant  the  con- 
tention that  the  act  should  be  narrowly  interpreted  as  prohibiting  omlj 
contracts  which  are  to  be  performed  wholly  within  the  territorial  jurisdie- 
tion  of  the  United  States  nor — if  it  were  for  us  to  consider — any  reasoo  for 
concluding  that  broader  construction  would  lead  to  international 
plications. 

As  the  contract  directly  and  materially  affects  the  foreign 
of  this  country  by  being  put  into  effect  here,  it  is  immaterial  where  it 
was  entered  into  or  by  what  vessels  it  was  to  be,  or  has  been,  perfonned. 
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Cituens  of  foreiga  countries  are  not  free  to  restrain  or  monopolize  the 
foreign  commerce  of  this  comitry  by  entering  into  combinations  abroad, 
nor  by  employing  foreign  vessels  to  effect  their  pmpose.  Such  combina- 
tions are  to  be  tested  by  the  same  standard  as  similar  combinations  entered 
into  here  by  citizens  of  this  country.  The  vital  question  in  all  cases  is  the 
same.  Is  the  combination  to  so  operate  in  this  country  as  to  directly  and 
materially  affect  our  foreign  commerce?  As  said  by  the  Circuit  Court  of 
Appeals  for  this  circuit  in  Thomsen  v.  Union  Castle  Mail  S.  S.  Co.,  166 
Fed,  251; 

"That  the  combination  was  formed  in  a  foreign  country  is  likewise 
immaterial.  It  affected  the  foreign  commerce  of  this  country  and  was 
to  be  put  into  operation  here." 

The  final  inquiry  is  whether  the  acts  and  agreements  of  the  defendants 
as  set  forth  in  the  petition  in  addition  to  materially  and  directly  affecting 
foreign  commerce,  restrain  it  within  the  meaning  of  the  statute.  This 
inquiry  requires  the  examination  of  the  second  phase  of  the  question  with 
which  we  started  and  it  is  whether  such  acts  and  agreements  amount  to 
an  unlawful  contract,  combination  or  conspiracy. 

The  petition  states  the  contract  at  length.  It  shows  a  division  of  traffic 
into  stated  percentages,  contains  stipulations  for  the  pooling  of  receipts, 
and  embraces  provisions  to  secure  its  enforcement.  In  general  the  fixing 
of  rates  is  left  to  individual  discretion,  although  the  holders  of  75  per  cent 
of  the  shares  of  traffic  may  direct  any  party  to  raise  or  reduce  its  charges. 

The  petition,  after  stating  the  contract,  shows  the  methods  adopted  by 
the  associated  defendants  in  fighting  competitors  and  in  forcing  them  out 
of  business,  and  charges  imfaimess  and  oppression.  It  further  alleges 
that  the  defendants  in  canning  out  the  combination  have  charged  exces- 
sive and  arbitrary  rates  to  the  public.  It  also  alleges  that  by  the  contract 
and  the  practices  thereunder  the  defendants  have  obtained  a  virtual 
monopoly  of  that  part  of  the  foreign  commerce  of  the  United  States  in- 
cluded within  the  scope  of  the  combination. 

Testing  the  petition  by  the  allegations  which  it  contains,  as  must  be 
done  upon  demurrer,  it  is  clear  that — ^the  effect  upon  foreign  commerce 
being  shown — the  averments  make  out  a  combination  and  conspiracy  in 
violation  of  the  anti-trust  statute.  Whether  or  not  the  statute  is  directed 
against  all  combinations  in  restraint  of  competition  it  is  certain  that  it 
embraces  those  in  which  the  purpose  and  effect  are  to  charge  arbitrary 
and  excessive  transportation  rates.  Whether  the  statute  be  broadly  or 
narrowly  construed  it  is  clear  that  it  prohibits  combinations  and  con- 
spiracies to  restrain  the  business  of  transporting  passengers  when  accom- 
panied with  acts  of  oppression  and  attempts  to  monopolize. 

The  demurrers  of  the  defendants  are  overruled  with  costs  and  they  are 

I 

assigned  to  answer  by  the  February  rule  day. 

The  North  German  Lloyd  line,  Gustav  H.  Schwab  and  other  individual 
defendaate  in  answers  put  in  on  April  1,  1912,  denied  being  engaged  in 
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any  con^iracy  to  monopolise  steerage  passenger  traffic  between  tliis 
country  and  Europe.  They  admitted  the  existence  of  the  Atlantic  Con- 
ference but  denied  that  the  agreements  complained  of  violated  the  Sher- 
man law,  and  asserted  that  they  were  valid  and  lawful  by  the  laws  of 
England  when  executed  and  also  lawful  and  valid  as  an  agreement  re^ 
specting  navigation  and  commerce  on  the  sea  by  ihe  laws  <^  the  United 
States  and  of  other  countries  to  which  the  convicting  parties  belonged 
and  to  the  laws  of  Germany,  to  which  country  the  line's  steamships 
belong. 

Representative  Humphrey  of  Washington,  in  a  statement 
wliich  he  made  before  the  House  Committee  on  Rules  on 
December  18,  1911,  charged  that  the  Atlantic  pool  operates 
in  violation  of  the  Sherman  anti-trust  law  in  that  its  rates 
are  fixed  in  advance  by  agreement,  that  the  business  trans- 
acted is  monopolistic  in  character,  and  that  rebates  are  paid 
to  various  shippers,  among  them  the  Standard  Oil  Company, 
the  Harvester  combine,  and  the  United  States  Steel  Cor- 
poration. In  presenting  his  case  to  the  conunittee  Repre- 
sentative Humphrey  said  he  was  prepared  to  show  as  conn 
petent  evidence,  most  of  it  in  the  form  of  written  documents 
and  some  of  it  by  admissions  of  agents  of  the  steamship 
lines,  parties  to  agreements,  the  following  facts: 

First— That  of  the  $3,500,000,000  overseas  trade  more  than  90  per  cent 
of  it  was  carried  by  foreign  ships  that  belong  to  pools,  ccMnbines  and  con- 
ferences. 

Second — ^That  between  these  ships  in  these  combines  there  is  no  compe- 
tition; that  the  rates,  both  passenger  and  freight,  are  fibced  in  advance  by 
agreement;  that  the  rate  that  every  pound  of  freight  must  pay  and  that 
every  passenger  must  pay  between  here  and  Europe  is  fixed  in  advance 
by  agreement  made  in  Germany. 

Third — That  all  foreign  lines  running  between  this  country  and  Sout^ 
America  beyond  the  equator  and  all  transoceanic  lines  on  tlie  I^icific 
practice  the  differential  rebate  system. 

Fourth — That  the  combine  between  here  and  South  America  is  a  oooh 
plete  monopoly.   It  gives  an  inefficient  service.    * 

Fifth — ^This  combine,  within  the  last  sixty  days  has  increased  freight 
rates  on  some  commodities  approximating  400  per  cent.  These  foreign 
steamship  lines,  both  on  the  Atlantic  and  the  Pacific,  give  special  rebates 
and  other  advantages  to  their  shippers,  especially  to  the  Standard  Oil 
Company,  the  Harvester  combine  and  the  Steel  Trust. 

Sixth — ^The  advantages  given  to  these  large  corporations  in  this  oountcy 
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» 
are  sufficient  to  prevent  their  competitors  from  competing  With  them  in 

foreign  markets. 

Seventh— The  steerage  passenger  traffic  on  the  North  Atlantic  is  divided 
among  the  various  lines  according  to  written  agreejtnents.  The  rate  to  be 
charged  in  this  trade  is  fixed  twice  a  month  in  Jam,  Germany^  by  the 
secretary  of  the  confer^ioe,  H»  Peters^ 

Eighth— This  "conference,"  that  carries  the  passenger  traffic  on  the 
North  Atlantic,  is  in  combination  with  the  railroad  lines  of  this  country. 

Ninth — ^These  various  conferences,  both  upon  the  Atlantic  and  the 
Pacific  between  here  and  South  America  and  between  here  and  Europe 
combine  to  drive  out  any  competitor. 

Tenth. — ^The  Royal  Mail  has  recently  absorbed  the  Lamport  k  Holt 
Line  and  the  Pacific  Steamship  Navigation  Company  line  in  anticipation 
of  the  opening  of  the  Panama  Canal. 

Adrian  Gips,  general  agent  in  New  York  of  the  HoUand- 
Amerika  Steamship  Company,  was  indicted  on  Septem- 
ber 27, 1909,  by  the  Federal  grand  jury  for  receiving  rebates 
from  the  Central  Vermont,  the  Wabash  and  other  railroads 
on  freight  shipments  from  abroad.  There  wet^  thirty  counts 
in  the  indictment  and  each  of  the  comits  charged  the  ac- 
ceptance of  a  f ebate.  The  investigation  which  led  to  the  in- 
dictment of  Gips  and  five  railroad  men  developed  these  facts : 

1.  That  pa3rment  of  rebates  have  been  made  to  the  Holland-Amerika 
Steamship  Company,  operating  a  line  of  transatlantic  passenger  and 
freight  boats  between  Rotterdam,  Holland  and  American  ports,  by  rail- 
roads under  secret  agreements  and  private  arrangements  in  violation  of 
the  Elkins  Rebate  law  as  amended.  The  railroads  which  the  evidence 
shows  to  have  been  apparently  guilty  of  these  offences  are  the  Central  of 
Vermont,  the  Wabash,  the  New  York,  Ontario  and  Western,  the  New  York 
Central,  the  Baltimore  and  Ohio,  the  Chesapeake  and  Ohio,  the  Erie,  the 
Chicago,  Milwaukee  and  St.  Paul  and  the  National  Despatch  Company. 
These  railroads  are  declared  to  have  paid  rebates  to  the  Holland-Amerika 
Steamship  Company  during  the  years  1907, 1908  and  1909. 

2.  That  there  exists  a  conspiracy  in  restraint  of  trade  in  violation  of 
tiie  Sherman  Anti-Trust  act,  and  Under  agreements  negotiate  between 
the  Holland-Amerika  Steamship  Company,  the  Cosmopolitan  Shipping 
Company,  the  Hamburg-American  Packet  Company,  the  North  German 
Uoyd  Steamship  Company,  the  Metropolitan  Steamship  Company,  the 
Wilson  line,  the  Russia  and  East  Asiatic  Steamship  Company,  the  Scan- 
dinavian-American and  Red  Star  lines,  the  purpose  of  such  agreements 
being  to  regulate  ocean  freight  rates  to  the  detriment  of  shippers. 

9.  That  the  Holland-Amerika  Steamship  Company  has  resorted  to  the 
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wrong  classification  of  shipments  and  unlawful  certification  of  wei^ta  of 
the  shipments  in  violation  of  the  act  to  regulate  commerce  and  with  in- 
tent to  defraud  the  Government. 
23. — United  States  v.  Eastern  Retail  Lumber  Dealers'  Assodatioii. 

Suit  in  equity  filed  at  New  York  on  May  19, 1911,  charging  the  Eaateni 
States  Lumber  Dealers'  Association,  its  officers  and  members,  with  oon- 
spiracy  in  restraint  of  trade  through  the  instrumentality  of  black  hsts 
and  trade  agreements. 

The  petition  stated  that  the  defendants  "for  some  time  past  have  been 
and  are  now  engaged  in  an  unlawful  conspiracy,  unduly,  unieaaonably, 
and  directly  to  restrain  the  hereinafter  described  trade  and  commerce 
among  and  between  the  several  States  and  territories  of  the  United  States 
in  Imnber  and  lumber  products"  in  violation  of  the  Sherman  act,  and 
that  "such  unlawful  conspiracy  is  evidenced  by  and  is  the  result  ci  oat- 
growth  of  a  series  of  wrongful  acts  extending  over  a  period  of  many  yeaxa 
past  and  continuing  to  the  present  time." 

After  stating  in  general  the  conspiracy  charged,  the  com- 
plaint set  forth  the  classifications  of  the  lumber  trade  as  they 
have  been  determined  by  the  various  defendant  associations. 
First  comes  the  manufacturer,  who  is  a  saw  mill  or  planing 
mill  owner,  who  converts  timber  into  lumber;  and  next  to 
him  the  wholesale  merchant  known  either  as  a  wholesaler  or 
a  jobber  in  lumber  and  lumber  products.  Then  come  the 
retail  trade,  made  up  of  dealers  in  the  various  towns  and 
cities  covered  by  the  combination,  who  buy  from  the  whole- 
saler, manufacturer  and  jobber  and  store  lumber  for  the 
demand  of  the  builder  or  contractor  in  their  individual  local- 
ities. 

Another  branch  of  the  retail  trade,  according  to  the  com- 
plaint, is  composed  of  the  so-called  mail  order  houses,  large 
commercial  establishments  in  Chicago,  Davenport,  Iowa, 
St.  Louis  and  other  places  which  seek  to  sell  lumber  and  its 
products  direct  to  the  consumer  and  to  buy  direct  from  the 
manufacturer  without  the  intervention  of  the  wholesaler  on 
the  one  hand  and  the  retailer  on  the  other.  ''This  line  of 
trade,"  said  the  complaint,  ''is  sjrstematically  opposed  by 
the  wholesaler  and  jobber  and  by  the  retail  dealer  as  hemn- 
after  described." 

Lastly  comes  the  consmner,  who  is  also  divided  into 
several  classes,  namely,  the  contracting  builder,  the  manu- 
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facturer  of  furniture  and  "trim,"  the  United  States  Govern- 
ment, in  some  localities,  municipalities  and  railroads,  the 
small  consumer  who  uses  lumber  for  minor  building  and  re- 
pair work,  and  co-operative  unions  of  consumers  in  the  coun- 
try districts. 

Prior  to  the  incorporation  of  the  Eastern  States  Retail 
Lumber  Dealers'  Association,  the  complaint  charges,  various 
of  the  defendants,  by  means  of  verbal  and  written  agree- 
ments, sought  to  divide  up  and  control  the  lumber  business 
of  the  East  on  the  theory  of  preventing  the  consumers  from 
dealing  in  any  way  with  the  manuf  actiu'er  or  wholesaler,  and, 
similarly,  of  preventing  the  manufacturer  or  wholesaler  from 
reaching  out,  without  the  interposition  of  the  retailer,  after 
the  trade  of  the  consumer.  In  the  year  mentioned  there  was 
formed  in  New  York  the  Eastern  States  Retail  Lmnber 
Dealers'  Association,  into  the  membership  of  which  there 
came  from  time  to  time  the  various  other  organizations  made 
defendants  by  the  complaint. 

Among  the  objects  of  the  association,  as  declared  at  a 
meeting  at  New  Haven,  Conn.,  on  September  3,  1902,  was 
the  procurance  of  "uniformity  and  certainty  in  the  customs 
and  usages  of  the  trade"  and  the  protection  of  members 
"from  unjust  and  unbusinesslike  competition  within  the 
territory  covered  by  this  association." 

The  New  York  Lumber  Trade  Association,  whose  organ- 
ization is  next  set  forth,  and  the  other  individual  associations 
which  are  defendants,  are  declared  to  have  resident  and 
associate  members,  the  resident  members  being  wholesale 
and  retail  lumber  dealers  in  the  particular  territory  covered 
by  the  several  associations,  and  the  associate  members  being 
wholesale  and  retail  lumber  dealers  outside  of  such  territory 
and  within  the  territory  of  the  Eastern  States  Retail  Lumber 
Dealers'  Association. 

This  New  York  association,  the  complaint  alleged,  estab- 
lished a  committee  on  trade  relations,  which  was  charged 
among  other  duties  with  inquiring  "into  all  cases  of  inter- 
ference by  wholesale  dealers  in  the  retail  trade,  and  vice  versa, 
and  especially  into  all  complaints  of  alleged  sales  by  whole- 
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sale  dealers  direct  to  consumers  or  customers  of  retail^^  or 
the  solicitation  of  the  retail  trade  by  wholesale  dealers^ 
whether  members  of  the  association  or  not/'  The  asBocia- 
tion  was  to  furnish  information  to  members  on  these  topicB, 
to  co-operate  with  other  associations  in  the  same  trade,  and 
have  the  power  to  expel,  suspend,  fine,  censure,  or  warn  any 
member  "guUty  of  misconduct,  breach  of  faith,  or  of  viola- 
tion of  any  of  the  provisions  of  the  constitution,  by-laws, 
rules,  or  regulations  of  said  association/' 

In  general,  the  conditions  under  which  the  several  defend- 
ant associations  were  put  together  were  about  the  same.  The 
New  Jersey  association  appears  to  have  gone  into 
detail  than  some  of  the  others  in  its  specifications  of  the 
strictions  of  which  the  bill  complains*  The  Philadelphia 
association  adopted  by-laws  providing  that  it  should  have  no 
rules  to  stifle  competition,  limit  production,  regulate  prices, 
restrain  trade  or  pool  profits,  but  nevertheless,  according  to 
the  complaint,  it  operated  on  about  the  same  general  lines 
as  the  others. 

The  Massachusetts  association,  the  complaint  chaif^ed 
specifically  in  its  articles  of  association  and  by-laws  declared 
its  intention  to  prevent  the  sale  of  lumber  from  the  wholesale 
dealer  direct  to  the  contractor,  builder  or  other  ultimate  con- 
sumer. Resolutions  were  adopted  and  made  a  part  of  these 
by4aws,  which  the  complaint  recited,  stated  that  sales  by 
any  retailer  in  territory  other  than  that  adjacent  to  his  own 
yard  were  contrary  to  the  spirit  and  object  of  the  association. 

The  complaint  next  mentioned  the  National  Wholesale 
Lumber  Dealers'  Association,  which  although  it  was  not  made 
a  defendant  in  the  suit  appeared  at  a  convention  in  Boston  in 
1899  to  solicit  the  co-operation  of  the  retail  assodatioDs  in 
entering  into  an  agreement,  known  as  the  '^  Boston  agree- 
ment," and  providing  for  mutual  relations  which  slKnild 
make  effective  the  control  of  the  trade  along  the  lines  already 
described.  The  by-laws  of  the  National  Wholesale  Associa- 
tion were  then  amended  so  as  to  include  this  article: 

Whenever  it  shall  be  determined  by  the  Board  of  Trustees  directly  or 
through  committee  acting  separately  or  in  conference  with  any  auyiofiaed 
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body  from  a  retail  aaaooiatioQ  that  any  person,  firm,  or  corporation  ia 
not  a  legitimate  customer  for  the  wholesale  trade,  according  to  the  prin- 
ciplefl  recognised  by  this  aasoeiation  aa  best  oonoeming  the  interesta  of 
the  lumber  buainesa,  the  members  shall  not  thereafter  aell  to  any  ouch 
person,  firm,  or  corporation. 

Ill  1903  it  appears  there  was  a  split  between  the  retailers 
and  the  wholesalers  over  this  Boston  agreement,  but  the 
complaint  charges  that  notwithstanding  this  fact  the  class- 
ifications  continued  and  the  division  of  trade  and  territory 
was  enforced.  Following  is  a  specimen  notice  of  the  Na- 
tional Wholesale  Lmnber  Dealers'  Association: 

We  are  in  receipt  of  yours  of instant,  in  which  you  adviae  us  of  your 

classification  of  the  above  concerns  being  carpenters  and  builders  and  not 
retail  dealers  of  the  class  whose  requirements  entitled  them  to  purchase 
at  wholesale.  Your  protest  and  classification  will  be  commimicated  to 
our  members  and  said  classification  continued  unless  and  until  objection 
is  made  to  the  same  as  being  in  error,  in  which  event  we  will  promptly 
communicate  with  you. 

As  to  the  use  of  "black  lists''  the  complaint  charged: 

During  the  times  herein  alleged  the  several  defendant  associations  and 
corporations  and  their  officers  and  members  hereinbefore  described  aa 
defendants,  with  intent  to  perpetuate  and  aa  a  means  of  perpetuating  and 
noaintaining  the  aforesaid  conspiracy,  adopted  and  used  as  part  c^  the 
illegal  conspiracy  aforesaid  a  systematic  and  continuous  course  of  illegal 
blacklisting  certain  wholesale  dealers  in  and  manufacturers  of  lumber  and 
lumber  products  earryixig  on  the  business  of  manufacturing,  bu3ring, 
and  selling  lumber  and  lumber  products  in  the  several  States  of  the  United 
States  and  in  shipping  lumber  and  lumber  products  for  transportation  in, 
through,  and  out  of  the  several  States  of  the  United  States  heretofore 
mentioned  by  the  method  and  means  as  follows: 

Each  defendant  retail  dealers'  association  and  corporation  heretofore 
mentioned  agreed  through  their  said  authorized  officers,  directors,  and 
trustees  to  exchange  information  one  with  the  other  respecting  sales  by 
the  wholesale  dealera  and  manufacturers  in  the  manner  heretofore  related 
to  contractors  and  builders  and  other  consumers  doing  buainesa  in  the 
respective  ^tes  and  territory  covered  by  each  of  the  said  defendant 
retail  associations  and  corporations,  and  it  was  then  and  has  sinoe  be^ 
and  is  now  the  practice  for  each  of  the  said  defendant  retail  associations, 
through  their  authorized  officers,  directors,  and  trustees,  to  furnish,  rch 
eeive,  and  exchange  such  information  one  with  the  other  and  to  publish 
the  same  by  means  of  a  printed  "black  list"  and  by  other  correspondence 
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to  their  members.  The  sdd  black  lists  were  so  published  and  distributed 
by  authorized  officers  of  said  defendant  associations  and  corporations  and 
received  with  the  full  knowledge  and  approval  of  the  individual  membefs 
of  said  defendant  retail  associations  and  corporations  and  with  the  full 
knowledge  that  they  contained  the  name  and  address  of  the  wholesale 
dealers  and  manufacturers  in  all  parts  of  the  United  States  who  had 
quoted  prices  to  or  had  shipped  to  or  sold  to  a  consumer  of  lumber  or 
lumber  products.  These  said  black  lists  were  all  of  the  same  genenl 
tenor,  purpose,  and  effect,  and  it  was  well  known  to  all  the  members  of 
said  defendant  associations  and  understood  by  them  and  their  officeis 
and  directors  that,  in  accordance  with  the  unlawful  conspiracy 
mentioned,  no  retail  dealer  being  a  member  of  any  of  the  defendant 
ciations  and  corporations  should  buy  any  lumber  from  any  wholesale 
dealer  or  manufacturer  whose  name  appeared  on  said  lists.  A  copy  of 
one  of  the  lists,  the  same  being  typical,  as  aforesaid,  of  that  used  by  all 
defendant  retail  associations,  is  annexed  hereto  and  marked  "Exhibit  J." 

This  "black  list"  is  known  in  the  retail  lumber  trade  in  which  defend- 
ants are  engaged  as  the  "official  report"  or  "statement  to  members," 
and  has  been  issued  at  irregular  intervals  of  one,  two,  three,  or  four  months 
for  many  years  last  past,  the  last  issue  now  known  being  in  December, 
1910.  It  has  and  does  now  contain  the  names  of  wholesalers  and  manu- 
facturers who  have  violated  the  rules  of  the  defendant  retail  associatioDS 
in  the  manner  heretofore  alleged.  The  said  "black  list"  has  been  dis- 
cussed, revised,  and  approved  by  the  delegates  to  the  said  Eastern  States 
Retail  Lumber  Dealers'  Association  in  convention  assembled  and  by  the 
members  of  the  aforesaid  associations  and  corporations,  defendants  in 
this  suit,  and  at  different  times  has  been  circulated  and  sent  to  othsr  asso- 
ciations not  members  of  the  said  Eastern  States  Retail  Lumber  Dealers' 
Association. 

At  the  annual  meeting  of  the  said  Eastern  States  Retail  Lumber  Dealers* 
Association,  held  at  Philadelphia,  Pa.,  on  March  2,  1909,  it  was  decided 
that  the  "statement  to  members"  should  be  issued  in  the  approved  fonn, 
but  by  the  Eastern  States  Retail  Lmnber  Dealers'  Association  instead  of 
by  the  individual  associations.  Pursuant  to  this  action  the  said  "black 
list"  was  prepared  in  New  York  City  and  mailed  to  the  secretaries  of  the 
various  defendant  associations  for  correction  and  approval,  with  a  cir- 
cular letter.'  This  list  and  letter  are  attached  hereto  and  marked  "Ex- 
hibits U  and  V."  This  list  was  not  distributed  in  that  form,  but,  by  otder 
of  the  president  of  the  last-named  association  and  with  approval  of  its 
officers,  the  secretaries  were  informed,  in  April,  1909,  that  such  lists  would 
again  be  issued  as  before,  viz.,  by  each  individual  association  and  cor- 
poration. The  authorized,  used,  and  executed  plan  for  the  preparatioQ 
of  said  black  lists  has  been  since  about  1903  and  up  to  the  issuance  of  tbe 
last  list  in  December,  1910,  as  follows:  Each  secretary  of  each  of  saiid 
retail  associations  informs,  by  mail  or  otherwise,  the  defendant,  J.  Dl 
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Crary,  secretary  of  the  New  York  Lumber  Trade  Aissociation,  at  New  York 
City,  of  whatever  changes  should  be  made  in  said  list,  so  that  the  names 
of  wholesalers  and  manufacturers  who  had  sold  lumber  to  consumers  in 
violation  of  the  rules  of  any  of  said  defendant  associations  and  corpora- 
tions would  be  published  on  said  Ust.  In  revising  said  list  for  periodical 
publication  as  aforesaid,  the  said  Crary  then  prints  on  one  list  the  names 
and  addresses  of  all  the  wholesalers  and  manufacturers  so  reported  by 
any  and  all  of  the  unit  defendant  retail  associations;  thereupon  a  sufficient 
number  of  such  lists  are  printed  to  distribute  at  least  one  each  to  ever>' 
member  of  each  of  the  aforesaid  retail  associations  and  corporations  and 
the  name  and  title  of  each  association  or  corporation  are  printed  on  a 
sufficient  number  of  said  lists  to  supply  the  membership  of  each  of  said 
associations,  and  these  in  tium  are  sent  by  said  Crary  to  each  secretary 
of  each  aforesaid  retail  association  and  corporation,  who  distributes  said 
lists  to  the  individual  members  thereof. 

Your  petitioner  alleges  that  these  lists  have  been  so  printed  and  dis- 
tributed, as  heretofore  described,  and  that  the  defendants  have  thereby  in 
such  publication  notified  the  dealer  members  of  said  associations  and  cor- 
porations that  the  persons  and  firms  named  on  said  ''black  lists"  should 
not  be  permitted  to  sell  lumber  and  lumber  products  to  any  of  the  dealer 
members  of  said  associations  and  corporations,  and  the  defendant  dealers 
and  the  members  of  the  defendant  associations  and  corporations  afore- 
said, in  piursuance  of  the  aforesaid  scheme  of  black  listing,  refused  and  do 
now  refuse  to  purchase  of  or  receive  lumber  from  any  of  the  dealers  whose 
names  are  published  on  said  black  lists  as  aforesaid.  The  practical  and 
certain  effect  of  said  illegal  scheme  of  black  listing  has  been  and  is  now 
to  eliminate  any  and  all  competition  for  the  trade  of  the  consumer  as 
between  the  manufacturer  and  wholesale  dealer  and  the  retail  dealer,  as 
aforesaid,  and  to  prevent  and  restrain  the  dealer  members  of  the  said 
associations  and  corporations  from  bujring  any  lumber  from  any  of  the 
manufacturers  and  wholesale  dealers  whose  names  appeared  on  said 
''black  list";  all  of  which  is  unlawful  and  accomplishes,  by  way  of  con- 
spiracy and,  in  support  and  perpetuation  of  the  said  conspiracy  by  way  of 
contract  and  combination,  a  direct  restraint  upon  the  trade  of  said  parties 
in  trade  and  commerce  among  and  between  the  several  States  of  the 
United  States. 

(Exhibit  J.) 

NEW  JEBSEY  LUMBERBCAN'S  PBOTBCTIVE  ASSOaATION 

Official  report.  No.  91.— February,  1904 

Don't  hang  this  up  in  your  office.  Half  of  the  sales  to  contractors  can 
be  traced  to  exposing  this  list. 

Irregular  ahipmerUs, — In  reporting  irregular  shipments  members  are 
requested  to  supply  the  following  information  if  obtainable:  The  number 

33 
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and  initials  of  car,  the  name  of  consumer  to  whom  car  la  consigned,  the 
initials  or  name  of  shipper,  the  date  of  arrival  of  car,  the  place  of  detivay, 
the  point  of  origin.   James  M.  Reilly,  secretary. 

No.  91 

Seobbtabt's  Office,  Boabo  of  Tbadh  Rooica^ 

Newark,  N.  J.,  F^bruary^  1904, 
To  Members: 

The  following  wholesale  dealers  are  reported  as  selling  or  quoting  direct 
to  consumers: 

(Here  follows  a  list  of  one  hundred  and  more  wholesale  lumber  detdcfs 
doing  business  in  several  States.) 

Removed  since  last  report:  Hilton  &  Dodge  Co.,  New  YoA  City  (2); 
John  Spry,  Chicago  (1). 

Special. — Some  of  the  wholesalers  on  this  list  have  stated  to  the  secre- 
tary that  they  have  been  given  or  shown  copies  of  the  lists  by  members 
of  the  association.  Members  are  hereby  reminded  that  all  conmiunica- 
tions  from  the  secretary  should  be  considered  confidential.  If  you  have 
a  wholesaler  who  is  a  friend  that  you  think  has  been  improperly  listed, 
take  it  up  with  the  secretary.  Don't  give  this  list  to  any  person,  and 
don't  show  it.  It  is  for  your  information  and  for  the  information  dl  the 
other  members  of  the  association  only. 

Regarding  territorial  division,  the  Government's  com- 
plaint said: 

The  operation  in  the  trade  as  carried  on  by  said  defendant  deaiera^  by 
which  one  retailer  solicits  or  sells  lumber  in  the  territory  already  supplied 
by  another  retail  yard  is  termed  '^poaching,"  and  whenever  a  retail  dealer 
quotes  prices,  solicits  trade,  or  sells  lumber  in  another  territory  than  that 
immediately  surrounding  his  own  yard  and  in  wholesale  lots  and  at  viiiole- 
sale  prices  he  is  termed,  in  the  retail  trade  a  "scalper." 

It  is  a  well-recognized  rule  among  the  defendant  retail  dealer  noemben 
of  said  defendant  associations  that  there  shall  be  no  such  encroachment 
upon  the  territory  of  another  dealer,  and  such  understood  rule  has 
established  by  a  long-continued  and  persistent  system  of  education 
ing  a  period  of  years,  promoted  in  discussion  in  joint  conventions  of  the 
aforesaid  Eastern  States  Retail  Lumberman's  Association,  and  by 
spondence  and  by  resolutions  and  discussions  in  meetings  of  the  mf 
delegates,  and  officers  of  the  aforesaid  defendant  retail  associations  and 
corporations.  At  a  regular  annual  meetmg  of  the  Eastern  States  Retail 
Lumber  Dealers'  Association,  held  at  Philadelphia,  Pennsylvania,  Mardi  3, 
1009,  it  was  resolved,  among  other  things,  that  members  found  guil^  of 
'^poaching"  would  be  expelled,  and  it  was  also  voted  to  publiah  and 
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a  list  of  ^'poachers,"   A  full  oopy  of  said  resolution  is  auuezed  hereto  and 
marked  "Exhibit  AA." 

Petitioner  alleges  that  the  necessary  and  intended  effect  of  the  aforesaid 
scheme  and  acts  of  the  defendants  has  been  for  several  years  last  past,  and 
is  now  unreasonably  to  restrict  and  destroy  competition  among  retail  lum- 
ber dealers  who  might  otherwise  do,  and  in  fact  at  times  have  done,  a  busi- 
ness in  selling  lumber  and  traosporting  the  same  from  one  State  to  another 
State  in  the  United  States,  and  to  so  UQreasoiui.bly  restrain  the  said  trade 
of  such  retailer  in  interstate  trade  and  commerce  in  lumber,  and  unreason- 
ably to  restrain  and  prohibit  the  right  of  the  consumer  to  buy  lumber  in 
any  other  State  than  that  in  which  he  resides  or  uses  lumber  and  at  any 
price  less  than  that  fixed  by  the  local  retail  merchant,  all  of  which  has 
created  and  does  now  create,  by  way  of  conspiracy,  a  direct  and  unreason- 
able restraint  upon  trade  and  commerce  in  lumber  among  the  several 
States  of  the  United  States,  and  is  unlawf  ul. 

(Exhibit  AA) 

Mr.  Davis  also  offered  the  following  preamble  and  resolution: 

"  Whereas  the  poaching  evil  continually  grows  and  has  become  a  serious 
detriment  to  the  lumber  business  in  general,  and  has  in  many  localities 
become  a  positive  menace  to  the  existence  of  retail  yards  therein;  and 

"Whereas  the  practice  of  poaching  is  contrary  to  the  long-established 
eustoms  of  fair  trade  and  dealings  in  the  lumber  business,  and  threatens 
to  undermine  the  standing  and  stability  of  said  lumber  trade;  and 

"Whereas  the  word  'poaching'  is  imderstood  to  mean  the  practice  of 
retail  dealers  in  interfering  with  wholesale  dealers  and  transacting  what  is 
practically  a  wholesale  business:  Therefore  be  it 

**  Resolved  by  the  E,  S,  R.  L.  Dealer^  AssadiUiion  in  annual  meeting  as- 
sembledy  That  such  practice  of  poaching  is  hereby  reprehended  and  con- 
demned as  an  evil  tending  to  overthrow  the  business  of  the  retailer  and 
to  bring  the  lumber  trade  in  general  into  disrepute;  and  be  it  further 

''Resohedf  That  in  disregarding  wholly  what  has  alwa3r8  been  recog- 
nized as  fair  and  equitable  relations  between  yard  dealers,  the  poacher 
himself  is,  because  of  such  business  conduct,  a  menace  to  the  trade,  and 
is  therefore  imdesirable  as  a  member  of  a  lumber  trade  association;  and 
be  it  further 

**Re8olvedy  That  it  is  the  duty  of  each  association  member  of  the  E.  S. 
R.  L.  D.  Association  to  stamp  out  such  practice  of  poaching  by  its  members 
and  to  that  end,  if  necessary,  expel  from  membership  such  members  as 
persistently  and  notoriously  continue  in  said  practice  of  poaching,  and 
that  the  secretary  of  this-  association  send  a  oopy  of  this  resolution  to 
each  secretary,  to  the  press,  and  to  the  wholesale  manufacturers'  asso- 
ciations." 

This  was  unanimously  adopted  after  discussion. 
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Voted:  That  a  list  of  poachers  be  issued  by  this  aflBociation,  as  submitted 
by  the  various  members  thereof. 

(Exhibit  BB) 

We  are  all  in  favor  of  high  prices  and  fixed  high  prices  ...  we  should 
fix  the  status  of  the  poacher  and  keep  it  fixed,  and  his  place  should  be 
with  the  scalper  and  the  illegitimate  dealer  wherever  he  may  be  found. 
The  narrowness  of  such  a  view  as  this  will  be  pointed  out  and  the  most 
mean  and  acrimonious  cry  against  it  will  come  from  the  operator  who  is 
selling  wherever  he  can  and  to  whoever  he  pleases,  seemingly  without 
reason  and  always  without  care  as  to  custom  or  channel  for  distribution. 
He  is  a  maverick,  roaming  at  will  over  our  land,  drinking  of  the  clearest 
stream,  and  feeding  in  the  best  pastures.  He  must  be  caught  and  branded. 
No  association  should  permit  him  membership  and  no  individual  should 
under  any  condition  or  at  any  time  permit  trading  with  him,  neither 
buying  nor  selling,  and,  simple  as  the  process  may  seem,  you  may  depeid 
upon  it  if  applied,  his  will  be  a  short  shrift.  In  this  connection  it  is  a  pleas- 
ure to  be  able  to  state  that  our  association  is  on  terms  of  friendly  inter- 
course with  existing  associations  covering  all  of  the  branches  of  the  in- 
dustry and  that  these  relations  with  the  retailers,  especially  the  several 
organizations  representing  the  business  in  the  North  and  East,  where  aa 
active  and  large  part  of  the  business  of  the  members  of  this  associatioa 
is  carried  on,  are  in  all  particulars  mutually  satisfactory.  While  no  written 
agreement  or  legislation  of  binding  character  has  been  sought  by  either 
interest  as  the  basis  of  an  alliance  since  the  withdrawal  from  the  Boston 
agreement,  yet  the  situation  is  one  of  thorough  accord  and  appreciatian 
of  the  rights  and  obligations  of  each,  and  all  matters  can  be  and  are  being 
handled  by  the  officers  and  through  the  officers  of  the  various  associatioDS 
with  frankness  and  confidence,  and,  naturally,  with  good  results.  In  so 
far  as  it  lies  in  our  power  this  condition,  which  makes  for  the  friendship  and 
the  pleasure  and  profit  of  the  business,  shall  be  made  to  continue. 

The  prayer  of  the  petition  asked: 

1.  That  it  be  adjudged  that  the  defendants  above  named  have  entered 
into  and  are  now  engaged  in  a  conspiracy  in  restraint  of  trade  and 
merce  among  the  several  States  in  lumber  and  lumber  products,  such 
the  act  of  Congress  of  July  2, 1890,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies"  denounces  as  il- 
legal; and  that  the  defendants  be  enjoined  and  prohibited  from  dcMng 
anything  in  pursuance  or  in  furtherance  of  the  same  within  the  jurisdiction 
of  the  United  States. 

2.  That  the  Eastern  States  Retail  Lumber  Dealers'  Association  and  its 
officers  and  members  as  aforesaid  be  declared  to  be  carrying  on  an  illegal 


All  Anti-Trust  Suits  and  Indictbients  517 

conspiracy  within  the  meaning  of  said  act  of  Congress  of  July  2, 1890;  and 
that  said  association,  its  officers,  agents,  delegates,  directors,  and  members 
be  restrained  and  prohibited  from  doing  anything  in  pursuance  of  or  in 
furtherance  of  perpetuating  the  same. 

3.  That  each  of  the  aforesaid  associations  and  corporations,  their  offi- 
cers, directors,  and  members  as  aforesaid,  defendants  herein,  be  perpetually 
enjoined  from  doing  any  act  in  pursuance  of  or  for  the  purpose  of  carrying 
out  such  conspiracy  or  any  •combination  or  contract  in  pursuance  of  the 
same,  and  from  entering  into  or  continuing  any  similar  conspiracy,  and 
from  agreeing,  combining,  and  conspiring  and  acting  together  to  prevent 
each  and  any  of  them  from  canying  on  interstate  trade  and  commerce  in 
lumber  and  lumber  products  in  free  and  open  competition  with  all  others  in 
such  trade. 

4.  That  each  of  the  aforesaid  associations  and  corporations,  their  offi- 
cers, directors,  and  members,  defendants  herein,  be  perpetually  enjoined 
from  doing  any  act  in  pursuance  of  any  conspiracy,  and  entering  into  any 
contract  or  combination  in  assistance  thereof,  to  prevent  any  contractor 
and  builder,  or  other  consumer  of  lumber  and  lumber  products,  and  any 
manufacturer,  wholesale  dealer,  or  jobber  in  liunber  or  lumber  products, 
from  engaging  in  such  interstate  trade  and  commerce  in  lumber  in  bu3ring, 
selling,  and  transporting  such  lumber  in  said  trade  in  any  of  the  States  and 
Territories  of  the  United  States  and  the  District  of  Coliunbia. 

5.  That  the  United  States  may  have  such  other  and  further  relief  as 
the  nature  of  the  cAse  may  require  and  the  court  deem  proper  in  the  prem- 
ises. 

The  answers  of  the  Eastern  States  Lumber  Dealers'  Asso- 
ciation,  and  the  other  defendants  filed  on  September  30, 1911, 
stated  that  in  Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  District  of  Columbia  and  in  Philadelphia, 
Baltimore  and  New  York,  also  Westchester  county.  New 
York,  there  were  at  the  time  the  Government's  petition  was 
filed  about  a  thousand  wholesale  competitors  of  the  defend- 
ants as  well  as  1,500  retail  dealers  operating  in  competition. 
The  500  dealers  belonging  to  the  defendant  association  state 
the  answers  were  in  no  way  in  a  combination  or  monopoly 
affecting  the  Imnber  trade. 

The  defendants  denied  that  they  arbitrarily  established 
divisions  and  classifications  of  the  Imnber  trade  in  interstate 
conmaerce  or  that  the  purpose  of  the  association's  rules  is  to 
prevent  sales  of  lumber  by  a  manufactiurer  or  wholesaler 
directly  to  the  consumer.    ''Black  listing"  was  also  denied 
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and  the  complaints  made  by  various  dealers  were  character- 
ized in  the  answers  as  mere  '4dle  talk." 

In  reference  to  the  question  of  the  organization  of  the 
lumber  trade  the  answers  stated: 

In  regard  to  sales  and  prices  there  have  aIwa(yB  beea  in  the  lumber  buri- 
oess  and  is  yet  the  freest  possible  market  and  the  most  widespread  and 
thorough  competition,  and  from  the  nature  and  character  of  the  buaDesB, 
the  great  number  of  persona  engaged  in  it,  the  variety  and  sources  of  sup- 
ply and  the  character  of  the  dealers,  any  combination  to  control  produc- 
tion or  prices  or  other  restraint  of  trade  is  and  probably  always  will  be 
practically  impossible;  and  certainly  such  combination  or  restraint  will  be 
impossible  as  long  as  the  retail  trade  flourishes,  and  unless  by  means  of 
oppressive  legislation  or  suits  and  proceedings  agunst  them  these  defend- 
ants and  other  retail  dealers  in  lumber  are  forced  out  of  business,  the  retail 
lumber  trade  destroyed  and  the  first  step  toward  the  establishment  <^  a 
true  lumber  monopoly  taken  by  turning  the  entire  lumber  trade  of  the 
country,  wholesale  and  retail,  over  to  wholesale  and  manufacturing  houses. 
Against  such  a  result,  calamitous  to  these  defendants  and  to  the  community 
at  large,  as  they  believe  and  insist,  and  against  every  step  toward  the 
same,  these  defendants  have  been  and  still  are  necessarily  opposed  and 
therefore  they  defend  this  proceeding. 

Samuel  Hitchcock,  as  Special  Master  took  testimony  in  the  suit  on 
March  26,  1912,  at  Buffalo,  N.  Y.,  and  at  Pitteburg,  Pa.,  on  April  3. 
24.— United  States  v.  Isaac  Whiting,  John  K.  Whiting,  Charles  H.  Hood, 
Edward  J,  Hood,  and  William  A.  Graustein,  and  William  A.  Hunter, 
Secretary  of  Producers'  Co, 

May  26, 191 1,  indictment  returned  by  the  Grand  Jury  at  Boston,  Maaa^ 
charging  a  conspiracy  to  restrain  trade  in  milk  throughout  the  New  Eng- 
land States. 
25. — ^United  States  v.  Lumber  Secretaries'  Bureau  of  Infonaation  H  oL 

Indictment  returned  June  23, 1911,  in  the  Northern  District  of  lUinoB, 
charging  that  the  Secretaries  of  fourteen  retail  lumbermen's  associationa, 
covering  twenty-three  States  from  Pennsylvania  to  the  Pacific  Coast, 
were  in  a  conspiracy  by  means  of  a  central  controlling  bureau  to  control 
the  marketing  of  lumber  by  forcing  the  product  through  the  retailer  to  the 
consumer,  and  restraining  the  trade  of  the  manufacturer,  wbcdesaler,  nwl 
consumer,  and  eliminating  competition  for  the  trade  of  the  oongumer. 

The  men  indicted  were : 

Arthur  S.  Hohnes,  Detroit,  Mich.,  Seoretaiy  ct  the  MieUsm  Relafl 

Lumber  Dealers'  Association  and  editor  of  a  trade  paper. 
George  P.  Sweet,  Secretary  of  Michigan  Assooiation. 
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Willard  C.  HoUis,  Miimeapolis,  Secretary  <rf  the  Northwestern  Lumber- 
men's Association. 

Harry  A.  Gorsuch,  Kansas  City,  Mo.,  Secretary  of  the  Southwestern  Lum- 
bermen's Association. 

Bird  Critchfield,  Lincohi,  Neb.,  Secretary  of  the  Nebraska  Lumber 
Dealers'  Association. 

E.  E.  Hale,  Secretary  of  the  Nebraska  Association. 

Harry  C.  Scearce,  Mooresville,  Ind.,  Secretary  of  the  Retail  Lumber 
Dealers'  Association  of  Lidiana. 

H.  E.  Hemenway,  Denver,  CoL,  Secretary  of  the  Colorado  and  Wyoming 
Lumber  Dealers'  Association. 

Louis  L  Hillman,  also  Secretary  of  the  Colorado  and  Wyoming  Association. 

H.  H.  Adams,  ChiUicothe,  Ohio,  Secretary  of  the  United  Association  of 
Lumber  Dealers,  and  also  of  the  Ohio  Association  of  Retail  Lumber 
Dealers. 

Ben  Ha3rward,  Columbus,  Ohio,  also  Secretary  of  the  Ohio  Association. 

A.  L.  Porter,  Spokane,  Wash.,  Secretary  of  the  Western  Retail  Lumber- 
men's Association. 

R.  H.  Bransford,  Union  City^  Tenn«,  Secretaty  of  the  Retail  Lumber 
Dealers'  Association  of  West  Tennessee  and  Kentuokyi 

A.  C.  Righter,  Pittsburg^  Penn.,  Secretary  of  the  Retail  Lumber  Dealers' 
Association  of  Pennsylvania. 

Three  men  escaped  indictment  by  giving  testimony  before 
the  Grand  Jury,  thereby  gaining  inmiunity  prescribed  by 
law.    They  are: 

Paul  Lachmimd,  Milwaukee,  Wis.,  Secretary  of  the  Wisconsin  Retail 
Lumber  Dealers'  Association  and  one-time  Secretary  of  the  Lumber 
Secretaries'  Bureau  of  Information. 

George  W.  Hotchkiss,  Chicago,  Secretary  of  the  Illinois  Lumber  and 

Builders*  Supply  Dealers'  Association^  and  at  present  Secretary  of  the 
Secretaries'  Bureau. 

George  Wilson  Jones,  also  Secretary  of  the  Illinois  Association  and  As- 
sistant Secretary  of  the  Secretaries'  Bureau. 

Each  indictment  contained  two  coimts,  the  first  alleging  a 
conspiracy  among  the  retail  dealers  to  restrain  inter-State 
trade  and  commerce  between  the  manufacturer  and  whole- 
saler and  the  consumer,  and  the  second  charging  a  conspir- 
acy to  suppress  and  eliminate  competition  which  ordinarily 
should  exist  between  wholesaler  and  manufacturer  and  the 
retailer  in  supplying  the  consumer. 

The  aim  of  the  alleged  conspiracy,  according  to  the  indiclr 
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ments,  was  not  to  maintain  prices  nor  to  prevent  competi- 
tion between  the  retail  dealers,  but  to  put  a  complete  stop  to 
the  direct  sale  of  lumber  by  wholesalers  to  consumers.  Viola- 
tion of  the  Sherman  act  was  found,  not  in  any  trust  of  capi- 
tal, nor  anything  approaching  a  trust,  as  the  term  has  been 
applied  in  recent  litigation. 

Instead,  according  to  the  Government,  was  a  so-called 
"  trust  of  power  "  alleged  to  have  been  manifested  in  the 
secretaries  of  the  retailers'  organizations.  This  power,  it  was 
charged,  was  exercised  by  means  of  an  alleged  black  list 
said  to  have  been  maintained  by  the  secretaries'  bureau. 
This  so-called  black  list,  the  Government  charged,  contained 
the  names  of  such  wholesalers  as  violated  the  retailers'  rule 
forbidding  the  direct  sale  to  the  consmner. 

26. — ^United  States  v.  Albia  Box  &  Paper  Company,  el  al.  Second 
indictment  charging  the  defendants  with  violating  the  Sherman  law,  re- 
turned by  the  Federal  Grand  Jury  for  the  Southern  District  of  New  York, 
June  26f  1911.  The  defendants  were  accused  of  being  members  of  the 
Eastern  Box  Board  Club  which  conducted  operations  on  a  "Parks'  Foot- 
ing Plan." 

The  daily  output  capacity  of  ail  the  mills  belonging  to  the 
defendant  corporations  and  firms  aggregated  1,093  tons  of 
box  board  paper,  which  was  disposed  of  to  jobbers  and  re- 
tailers in  the  several  States. 

The  indictment  charged  that  on  October  1, 1910,  and  con- 
tinuously thereafter  the  defendants  "  did  knowingly,  unlaw- 
fully and  wilfully  engage  in  an  unlawful  combination  and 
conspiracy  to  restrain  interstate  trade,"  etc.,  by  causing  the 
output  of  paper  board  to  be  curtailed  by  their  respective 
mills,  and  by  agreeing  together  ''to  fix  and  establish  artificial, 
uniform  and  non-competitive  prices  to  be  demanded  and  re- 
ceived from  purchasers." 

The  conspiracy  was  furthered,  the  indictment  charged,  by 
the  organization  on  October  15,  1910,  of  the  ''Eastern  Box 
Board  Club,"  with  a  "pretended"  constitution  and  by-laws. 
At  a  meeting  of  this  club  held  on  December  1,  1910,  at  50 
Church  street,  New  York,  the  indictment  charged  it  was 
unanimously  agreed  "to  shut  down  and  cause  to  be  shut 
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down  the  mills  with  which  they  were  respectively  connected 
for  one  day  each  week  for  the  ensuing  month."  On  Janu- 
ary 24,  1911,  it  was  charged  a  tabulation  of  prices  then  pre- 
vailing in  the  various  States  for  paper  board  manufactured, 
shipped  and  sold  by  the  defendant  concerns  was  compiled, 
and  subsequently  it  was  agreed  to  advance  prices  by  $4  a  ton, 
and  from  that  time  $25  a  ton  was  exacted  from  purchasers 
for  the  ensuing  two  weeks. 

While  most  of  the  defendants  entered  pleas  of  not  guilty 
three  of  them  named  Benjamin  I.  Ward,  Frederick  M, 
Butler  and  W.  Howard  Richardson  on  August  16,  1811, 
filed  demurrers.  Ward  and  Butler  asserted  that  the  indict- 
ment did  not  charge  a  contract,  combination  in  the  form  of 
a  trust  or  a  conspiracy  in  restraint  of  trade  within  the  mean- 
ing of  the  Sherman  law,  and  Richardson  asserted  that  the 
acts  charged  in  the  indictment  were  not  sufilcient  in  law. 

27.— United  States  v.  Frank  N.  PhiUips,  William  P.  Palmer,  PhiUp 
H.  W.  Smith,  Edwin  E.  Jackson,  Jr.,  and  others.  Nine  indictments  re- 
turned in  the  Circuit  Court  for  the  Southern  District  of  New  York,  against 
eighty-four  individuals  charging  violations  of  Sections  1  and  2  of  the 
Sherman  law  by  operating  "pooling"  plans  through  The  Bare  Copper 
Wire  Association,  The  Horse  Shoe  Manufacturers'  Association,  The  Un- 
derground Power  Cable  Association,  The  Weatherproof  and  Magnet  Wire 
Association,  The  Rubber  Covered  Wh-e  Association,  The  Telephone  Cable 
Association,  The  Lead  Encased  Rubber  Cable  Association,  The  Fine 
Magnet  Wire  Association,  and  The  Wu-e  Rope  Manufacturers,  all  of  which 
handled  products  of  the  American  Steel  and  Wire  Company  of  New  Jer- 
/sey,  a  subsidiary  of  the  United  States  Steel  Corporation.  The  defendants 
entered  pleas  of  nolo  contendere  and  fines  aggregating  $130,000  were  im- 
posed and  paid.  Each  of  the  associations  included  in  its  membership  a 
number  of  companies  all  handling  the  same  kind  of  materials,  but  they 
were  all  manipulated  by  Edwin  E.  Jackson,  Jr.,  a  resident  of  Brooklyn, 
N.  Y.,  who  occupied  the  position  of  "supervisor."  In  accordance  with 
rules  and  r^ulations  subscribed  to  by  the  members  of  the  associations, 
Jackson  as  "supervisor  of  the  pools,"  made  "allotments"  which  were 
the  percentage  bases  upon  which  the  companies  were  requu-ed  and  com- 
pelled to  conduct  their  business.  He  also  required  a  "Guarantee  De- 
posit" which  was  taken  out  of  the  monthly  sales  so  as  to  enforce  the  keep- 
ing of  the  "allotment"  agreements,  and  to  insure  the  members  continuing 
in  the  association,  because  in  the  event  of  resignation  therefrom  the  de- 
posit was  distributed  among  those  remaining  in  the  "pool."    In  addition 
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to  that  Jackson  required  a  "Qeneral  Deposit"  of  $1,000  from  each  mem- 
ber for  the  same  purposes  as  the  "Guarantee  Deposit."  "Supervisor" 
Jackson  for  the  better  running  of  the  "pools"  also  required  the  memben 
to  furnish  him  monthly  statements  showing  the  total  orders  on  hand.  Hie 
object  of  the  rules  and  regulations  and  the  monthly  reports,  was  to  fix  the 
price  of  thd  materials  dealt  in  by  the  members  of  the  nine  associations  and 
to  limit  the  output  of  each  of  them  to  a  fixed  and  arbitrary  percentage, 
which  trould  have  been  different  from  the  normal  and  natural  amount,  but 
for  the  combination  and  conspiracy.  The  agreement  also  tended  to 
eliminate  and  destroy  competition.  The  "pooling  combines"  formed  by 
Jackson,  June  1,  1908,  which  were  in  operation  at  the  time  of  the  filing  of 
the  indictments,  were  alike  in  wording,  and  differed  only  in  the  names 
of  the  defendants,  and  the  companies  and  associations  tiiey  we^  mem- 
bers of* 

The  first  count  of  the  mdictment  against  the  members  of 
The  Horse  Shoe  Manufacturers'  Association  "pool,''  told 
of  monthly  meetings  held  by  the  conspirators  in  the  City 
of  New  York,  during  1908  and  1909,  and  then  in  closing 
charged  as  follows: 

And  so  the  Grand  Jurors  aforesaid  on  their  oaths,  aforesaid,  do  say  that 
the  said  William  P.  Pahner,  Frank  Baackes,  Thomas  H.  Taylor,  Dennis 
A.  Merriman,  Charles  H.  Holton,  Philip  S.  Dyer,  George  £.  Holton, 
Frank  J.  Gould,  John  W.  Kiser,  James  D.  Keith,  Samuel  H.  Roberts, 
Francis  W.  Carpenter,  Richard  W.  Comstock,  Ralph  C.  Watrous,  George 
L.  Bowen  and  Edwin  E.  Jackson,  Jr.,  during  the  period  of  time  aforesaid, 
at  and  within  the  said  City  of  New  York,  in  the  manner  and  form  aforesaid 
unlawfully  did  engage  in  an  unlawful  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce  among  the  several  States;  against  the  peace 
and  dignity  of  the  United  States,  and  contrary  to  the  form  of  the  statute 
of  the  same  in  such  case  made  and  provided. 

When  the  indictments  were  handed  in,  tentative  pleas 
of  "not  guilty"  were  entered  for  all  the  defendants  and  thus 
the  matter  rested  until  July  26,  1911,  when  Ferdinand  W, 
Roebling,  of  Roebling's  Sons  Company  of  Trenton,  N.  J., 
at  the  head  of  the  first  batch  of  the  indicted  wire  men  ap* 
peared  before  Judge  R.  W.  Archbald  of  the  Commerce  Court, 
who  by  special  assignment  was  holding  a  session  of  the 
Criminal  Branch  of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  and  pleaded  nolo  contendere,  which 
was  promptly  accepted  despite  the  opposition  of  United 
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States  Attorney  Henry  A.  Wise,  who  in  protesting  said, 
that  under  general  practice  the  plea  of  nolo  contendere  was 
in  the  nature  of  a  compromise  between  the  prosecutor  and 
the  defendant,  but  as  there  had  been  no  compromise  he  did 
not  want  a  plea  accepted  that  could  be  construed  that  way. 

"The  facts  in  this  case  are  pretty  flagrant,"  said  Mr.  Wise.  " Here  are  a 
group  of  men  who  represent  practically  an  entire  industry  in  this  coun- 
try— ^practically  95  per  cent  of  that  industry.  They  entered  upon  an  agree- 
ment which  upon  its  face  was  as  clear  a  violation  of  law  as  ever  came  be- 
fore me.  I  do  not  wish  it  to  appear  that  the  District  Attorney  is  a  party 
to  this  agreement.  I  am  not  willing  to  have  this  precedent  established  in 
this  court.  Nolo  is  a  plea  accepted  in  mild  misdemeanor  cases.  The 
offence  here,  while  characterized  as  a  misdemeanor,  is  punished  as  a  felony; 
hence  it  cannot  be  characterized  as  a  misdemeanor. 

The  plea  of  nolo  contendere  is  accepted  in  law  as  having  the  same  effect 
as  a  plea  of  guilty,  and  a  defendant  who  has  entered  such  a  plea  and  been 
sentenced  thereon  is  in  law  considered  to  have  been  convicted  of  the  offence 
charged  in  the  indictment. 

Judge  Archbald,  in  replying  said : 

The  plea  of  nolo  contendere  is  a  well  established  plea.  It  results  in  a 
sentence  and  in  that  respect  entirely  fulfils  the  law.  All  that  the  Govern- 
ment asks  is  that  the  law  shall  be  vindicated  and  the  sentence  shall  be 
appropriate  to  the  offence.  I  do  not  imderstand  that  it  represents  any  bar- 
gain between  the  Government  and  the  defendants.  It  is  virtually  a  con- 
cession, so  far  as  the  results  are  concerned.  I  have  received  this  plea  in 
other  courts,  and,  as  I  have  said,  it  is  a  well  recognized  one.  Let  the  plea 
be  entered. 

Mr.  Wise  sought  to  have  a  fine  of  $1,000  imposed  for  each  of  the  nine 
indictments,  but  Judge  Archbald  held  otherwise. 

"  This  is  what  you  might  call  a  trade  offence, "  said  Judge  Archbald.  "  It 
is  an  offence  which  by  the  act  of  Congress  is  against  the  interests  of  the 
business  world.  Congress  has  declared  that  combinations  in  restraint  of 
trade  shall  not  exist.  It  seems  to  me  I  am  not  going  out  of  the  way  when 
I  say  that  just  what  was  meant  by  this  law  has  remained  in  considerable 
uncertainty  up  to  this  time.  We  know  exactly  or  very  nearly  what  it 
means,  and  from  this  time  on  there  will  be  no  excuse,  but  I  feel  justified  in 
looking  upon  what  has  occurred  in  the  past  in  this  light,  and  therefore  I 
certainly  regard  this  as  calling  for  nothing  except  a  proper  vindication  of 
the  law  by  a  fine. 

The  extent  of  that  fine  is  somewhat  difficult  for  me  to  fix,  but  it  should 
be  a  substantial  fine  and  I  will  impose  a  thousand  dollars  in  this  case  on 
each  defendant.    Let  him  pay  the  costs  and  a  fine  of  $1,000  in  each  case. 
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t  cannot  bring  xnjNlf  to  put  a  fine  of  %1 ,000  in  each  of  these  cascBb  Whoe 
the  defendant  baa  pleaded  and  been  sentenced  to  a  fine  <d  11,000  in  one 
^aae,  in  the  second  case  Lwill  modify  it  to  $100. 

This  schedule  of  fines  haying  bem  fixed,  i^eas  of  ndo 
contendere  became  quite  commcm  while  Judge  Ardibaki 
held  court  iB  New  York.  A  few  of  the  wire  men  varied  the 
programme  by  having  their  pleas  entered  under  a  ''power 
of  attorney." 

But  the  case  of  Frank  Jay  Gould,  who  had  been  indicted 
as  president  of  the  Old  Dominion  Wire  and  Nail  Works, 
was  not  called  until  September  14,  1911,  and  by  that  time 
Judge  Arehbald,  who  had  been  the  object  of  some  sharp 
criticism,  had  returned  to  Soranton,  Pa.  Judge  Charles  M. 
Hough  was  holding  court  when  Frank  J.  Grould,  after  ex- 
plaining that  his  connection  with  the  illegal  pool  was  not  a 
deliberate  act  on  his  part,  and  that  it  was  by  the  advice  of 
counsel  that  he  took  membership  in  The  Horse  Shoe  Manu- 
facturers' Association,  entered  the  plea  of  nolo  contendere. 

Following  the  precedent  set  by  Judge  Arehbald  toward 
the  other  defendants  save  ''Supervisor  Jackson"  who  was 
fined  $45,000,  Judge  Hou^  accepted  the  plea  and  fined 
Mr.  Gould  $1,000.  Doing  so  Judge  Hough  made  it  dear 
that  he  did  not  consider  an  answer  of  nolo  contendere  dhouM 
have  been  accepted  in  the  wire  cases.    He  said: 

During  my  time  there  have  been  quite  a  number  of  applications  made 
for  the  plea  of  non  vult  in  this  district.  So  far  as  I  know,  it  is  not  within 
the  memory  of  living  man  that  the  plea  of  non  vult  has  heen  accented  in 
New  York.  The  reason  for  that  is,  I  think^  quite  obvious  on  an  examina- 
tion of  two  or  three  of  our  State  statutes. 

I  wish  it  to  be  understood,  so  far  as  I  am  concerned,  that  the  acceptance 
of  the  plea  of  non  vult  in  this  case  is  based  upon  its  acceptance  by  the 
Judge  who  first  heard  it,  for  there  is  no  reason  here  that  I  can  see  to  chani^e 
what  has  been  done  in  this  particular  cause,  but  this  action  is  not  to  be 
regarded  as  a  precedent  in  my  administration  of  the  criminal  law. 

Upon  his  retiun  to  Scranton,  on  August  2,  1911,  Judge 
Arehbald,  according  to  a  correspondent,  seemed  to  be  amused 
at  the  vitriolic  criticism  to  which  he  had  been  subjected 
while  serving  on  the  Circuit  Court  bench  in  New  Yosk. 
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^'It  18  eertamly  amusmg  to  me,  a  poor  oountryxnan/'  said  Judge  Aroh^ 
bald,  ^'to  go  down  to  New  York,  that  great  whirlpool,  and  attract  as  much 
attention  as  I  seem  to  have  done  in  the  last  few  weeks. 

''Attorney  Walker,  who  assailed  me  in  court  is  a  good  lawyer,"  said 
the  Judge.  ''The  beet  way  to  handle  men  like  him  is  to  let  liiem  have 
tiieir  say,  and  I  am  glad  he  had  his  in  public.  I  will  survive  all  right,  and 
will  go  back  to  New  York  to  dispose  of  othar  caaes.  I  guess  the  other 
Judges  must  have  pkyed  a  game  on  me  to  get  me  down  to  New  York  for 
this  whUe  they  are  summermg." 
28. — United  States  v.  Periodical  Clearing  House^  et  oZ. 

■ 

Bill  in  equity  filed  in  New  York,  June  27, 1911,  against  the  members  of 
the  Magazine  Trust. 

The  Department  of  Justice  was  slow  in  tackling  the 
"muckrakers.'*  In  December,  1909,  United  States  Attorney 
Day  of  Cleveland,  Ohio,  informed  the  Washington  author- 
ities that  the  Periodical  Clearing  House  was  violating  the 
Sherman  law.  The  complaint  was  based  on  information 
furnished  by  W.  H.  Brett,  Public  librarian  at  Cleveland. 
Brett  had  written  to  a  New  York  agency  for  prices  on  $4,500 
worth  of  magazines,  and  the  answering  letter,  refusing  certain 
discounts,  informed  the  librarian  that  the  Periodical  Clear- 
ing House  controlled  prices  and  that  no  reductions  could  be 
obtained.  No  attention  was  paid  to  this  complaint  until 
February,  1911,  when  a  heated  controversy  occurred  be- 
tween the  Magazine  Publishers  and  Postmaster-General 
Hitchcock  over  a  proposed  amendment  to  the  Post-oflBce 
Appropriation  bill  increasing  the  postage  rate  on  periodicals 
to  4  cents  a  pound  on  that  part  of  them  devoted  to  adver- 
tising. It  was  during  the  existence  of  the  controversy 
that  the  Federal  grand  jury  in  New  York  began  an  investi- 
gation which  included  the  Butterick  merger,  and  the  Hamp- 
ton's Columbian  alleged  mail  stock  selling  frauds.  A  new 
postal  regulation  permitting  the  sending  of  the  '' Review 
of  Reviews"  and  other  magazines  of  the  same  class  by  fast 
freight  trains  instead  of  by  mail  trains  was  adopted  and  put 
in  force. 

The  petition  in  the  dissolution  suit  drafted  by  John  W.  H. 
Crim,  Assistant  United  States  Attorney  for  the  Southern 
District  of  New  York^  named  as  defendants,  The  Periodical 
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Clearing  House,  Doubleday,  Page  &  Co.,  Crowdl  PubGsii- 
ing  Company,  S.  S.  McCIure  Company,  Current  litera- 
ture Publishing  Company,  Phillips  Publishing  Company, 
Harper  &  Brothers,  Leslie-Judge  Company,  Review  of  Re- 
views Company,  International  Magazine  Company,  New 
Publication  Company,  Butterick  Publishing  Company, 
Standard  Fashion  Company,  New  Idea  Publishing  Com- 
pany, Ridgeway  Company,  American  Home  Magazine  Com- 
pany, Short  Stories  Company,  Limited;  Frank  N.  Doubleday, 
Herbert  S.  Houston,  Frederick  L.  Collins,  Charles  D.  Lanier, 
and  George  Von  Utassy. 


Chargiiig  unlawful  combination  and  conspiracy  the  petitioQ 
that  the  defendants  for  some  time  have  been  and  now  are  engaged  in  as 
unlawful  combination  and  conspiracy  to  restrain  the  trade  and  comiDem 
among  and  between  the  several  States  and  Territories  of  the  United  States 
and  with  foreign  nations  in  magazines  and  other  periodical  publicaliaDS. 
Such  unlawful  combination  and  conspiracy  is  the  result  €i  a  series  of 
wrongful  acts  extending  over  a  period  of  about  two  years,  participaled  ia 
by  the  defendants  respectively  in  the  manner  and  to  the  extent  hereinafter 
more  fully  set  forth.  In  participating  in  the  various  acts,  agreements  and 
combinations  hereinafter  described,  all  the  defendants  have  been  actosted 
by  wrongful  intent  to  restrain  said  interstate  and  foreign  trade  and 
merce  in  magazines  and  other  periodical  publications  and  to 
parts  thereof. 

Describing  the  trade  and  commerce  restrained  and  at- 
tempted to  be  monopolized,  the  Government's  petition  said: 


II     III!    Ill 


For  many  years  prior  to  July,  1909,  the  business  of  selling 
and  other  periodical  publications  throughout  the  several  States  and  Tcni- 
tories  of  the  United  States  and  to  foreign  countries  was  conducted  in  two 
ways;  one  by  the  publisher  of  each  separate  publication,  who  sold  his 
periodical  directly  to  the  purchasers  either  by  single  copies  paid  for  at 
the  time  of  sale  or  by  subscription  for  a  particular  period  of  time,  usoafiT 
one  year,  in  advance  of  publication;  the  other  by  middlemen,  who  sold 
single  copies  and  term  subscriptions.  The  middlemen  engaged  in  seiiing 
single  copies  are  known  in  the  trade  as  newsdealers  and  the  nuddktneo 
engaged  in  selling  term  subscriptions  are  known  in  the  trade  as  "  aib- 
scription  agencies  "  and  "agents." 

During  the  past  thirty  years  there  has  grown  up  in  the  United  States  a 
large  business  in  trading  in  subscriptions  to  magazines  and  otbor 
icals  conducted  by  said  middlemen.  There  has  always  been  keen 
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tion  between  said  middlemen,  as  well  as  between  the  publishers  of  such 
magazines  and  periodicals,  which  has  resulted  in  the  citizens  of  the  several 
States  and  Territories  of  the  United  States  obtaining  periodicals  at  lower 
prices  than  would  obtain  without  such  competition.  It  was  the  custom  of 
the  publishers  to  make  contracts  with  the  subscription  agencies  by  which 
the  publishers  sold  subscriptions  to  periodicals  at  prices  much  less  than 
the  pubUcation  price  but  sufficiently  higher  than  the  publishers'  price  to 
the  agency  to  allow  a  profit  to  the  agency.  The  publishers  in  effect  made 
wholesale  rates  to  the  agencies  and  the  agencies  fixed  retail  rates  to  the 
general  public,  depending  upon  the  price  of  the  publishers  to  the  agencies. 

By  a  system  of  "  clubbing  "  together  two  or  more  diflferent  periodicals, 
these  "subscription  agencies''  and  "agents"  were  able  to  sell  subscriptions 
to  the  public  at  prices  frequently  as  low  as  one-half  the  publication  price. 
By  extensive  advertising,  circularizing  and  personal  solicitation  these 
agencies  very  largely  increased  the  number  of  sales  of  many  periodicals, 
including  those  of  the  defendants,  and  also  fiunished  such  periodicals  to 
the  public  at  greatly  reduced  rates.  The  larger  dealers  in  subscriptions 
operated  through  many  agents  and  canvassers  to  whom  was  given  the 
benefit  of  the  wholesale  rate  made  to  the  agencies  by  the  publishers.  By 
reason  of  the  varying  rates  given  to  different  "subscription  agencies"  and 
the  varying  methods  of  producing  business,  sharp  competition  in  prices 
of  such  subscriptions  existed  between  such  agencies  engaged  in  said  busi- 
ness. 

Prior  to  July,  1909,  and  at  all  times  since,  continued  the  complaint, 
"  there  have  been  and  now  are  in  the  United  States  upward  of  20,000  cor- 
porations, copartnerships  and  individuals  who  were  and  are  engaged  in 
producing,  publishing  and  selling  periodicals  published  and  distributed 
tri-weekly,  semi-weekly,  weekly,  fortnightly,  semi-monthly,  monthly,  bi- 
monthly and  quarterly,  all  of  whom  were  and  are  engaged  by  means  of 
circulars,  solicitors  and  agents  in  soliciting  subscribers  and  purchajsers  of 
their  respective  publications  and  all  of  whom  are  engaged  in  distributing 
by  mail  or  express  or  both  their  respective  publications  to  subscribers  and 
purchasers  located  in  the  several  States  and  Territories  of  the  United 
States  other  than  the  States  where  such  publications  are  produced,  and  in 
foreign  countries,  and  in  such  business  they  have  at  such  times  been  and 
are  engaged  in  interstate  and  foreign  trade  and  commerce,  and  now  would 
be  in  open  and  free  competition  with  all  of  the  defendants  in  said  trade 
and  commerce  but  for  the  unlawful  act  of  defendants  as  hereinafter  set 
forth." 

The  petition  also  stated  that  in  July,  1909,  the  defend- 
ants caused  the  Periodical  Clearing  House  to  be  incorpo- 
rated under  the  general  stock  corporation  law  of  New  York 
for  the  purpose  of  destroying  competition  "in  prices  of  sub- 
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scriptioDB  of  all  magftrineB  and  periodical  publicatkMU  in  the 
United  States,"  and  with  this  purpose  in  view,  DouUedav, 
Page  &  Co.,  Haipers'  and  the  others,  along  with  the  Good 
Housekeeping  Company,  Suburban  Press  and  HsmpUm's 
Magmve  ent»ed  into  contract  with  the  Feriodioal  C3earing 
House. 

Notices  were  subsequently  sent  out  to  all  the  principal 
subscription  agencies  and  agents  requiring  them  to  sign  this 
contract  if  they  intended  to  do  business  with  the  defendants. 
According  to  the  Government's  bill,  practically  all  of  the 
principal  subscription  agendes  were  thus  ^'wrmigfully  co- 
erced'' to  sign  a  contract  with  the  Periodical  Clearing  House 
agreeing  to  send  all  their  subscription  orders  thiou^  the 
clearing  house  for  a  period  of  one  year  from  Oct.  1,  1909. 
Subsequently  the  clearing  house  prepared  an  ''official  price 
list"  of  magazines  and  periodicals  contakuug  rules  governing 
their  sales. 

Other  contracts  and  s^reements  referred  to  in  the  petition 
provided  for  the  preparation  of  a  "publishers*  wholesale 
price  list"  which  included  about  3,000  periodicals  publi^ied 
in  this  country  as  well  as  in  foreign  countries.  There  are 
21,000  magarines  and  pmodicals  published  in  the  Uniled 
States,  and  the  "coerced"  subscribers  to'  the  clearing  house 
contracts  were  required  to  sell  all  not  in  the  wholesale  list 
at  the  regular  publication  price  without  any  reduction  what- 
ever. There  was  also  devised  "an  elaborate  scheme  of  fines,*' 
to  be  unposed  on  all  who  did  not  adhere  to  the  agreem^ats 
referred  to,  vaiying  from  $5  to  $25.  Fines  ranging  from  $25 
to  $500  were  imposed  on  any  agency  vAilaki  refused  to  give 
to  the  Periodical  Clearing  House  full  information  as  to 
prices  it  may  have  quoted  for  a  periodical,  whether  published 
by  one  of  the  defendants  or  not. 

The  petition  in  conclusion  said  that: 

For  many  years  prior  to  the  inoorporatioQ  of  the  defendant  PterMlca] 
Clearing  House,  libraries  and  other  institutions  Tnaintaining  reading  rooms 
throughout  the  United  States  had  been  accustomed  to  submit  a  list  of 
their  requirements  in  subscriptions  to  periodicals  to  all  the  lai^ge  subscxip- 
lion  agencies  and  to  invite  ocmipetitiye  bids  therefor.   There  had  alw»j3 
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existed  keen  oompetition  between  the  ftgencies  for  this  library  and  insti- 
tution buBiness  with  the  result  that  the  libraries  and  institutions  obtained 
their  periodicals  at  greatly  reduced  prices.  The  agencies  are  now  pre- 
vented by  the  aforesaid  combination  and  conspiracy  from  making  cons 
petitive  bids  in  prices  for  subscriptions  to  pmodioals  to  any  Ut^ury  cr 
mstitution  maintaining  a  public  reedkig  room,  and  said  librariei  and  iih 
stitvticiiiB  are  forced  to  pay  higher  prices  for  magasineH  and  periodicals 
than  they  wouki  otherwise  pay. 

The  prayer  of  the  petition  asked  the  court  to  enjoin  the 
defendants  and  their  officers  and  agents  from  continuing 
the  i^eged  unlawful  combination  and  con^uracy,  the 
Periodical  Clearing  House  especially  was  asked  to  be  ^ 
joined,  and  also  all  its  contracts  and  agreenientSy  as  well  as 
those  of  l^e  other  defendants. 

The  Ciurent  Literature  Publishing  Company  in  the  answer 
which  it  filed  on  September  5^  1911,  denied  that  it  ever 
operated  or  participated  in  any  combination  in  restraint 
of  trade  and  commerce  or  with  intent  to  monopoiiie  in  iixe 
magazine  field.  It  also  denied  any  knowledge  as  to  the 
rates  charged  by  agents  or  mibscription  agendes  or  that 
there  was  any  coni^iracy  to  stifle  competition.  It  further 
demed  that  it  notified  agents  tdiat  it  would  not  do  busi- 
ness with  them  as  a  publisher  unless  they  made  a  contract 
with  the  Periodical  Clearing  House,  or  that  it  co^ced  the 
agents  into  signing  such  a  contract.  The  defendant  corpora- 
tion stated;  too,  that  it  had  no  knowledge  of  an  '^official 
price  list/'  charged  to  have  been  issued  by  the  Periodical 
Oearing  House  altiiough  it  admitted  entering  into  a  contract 
with  the  clearing  house  in  August,  1910,  as  alleged  in  the 
Gov^emment's  petiitian,  but  denied  that  it  ever  took  any 
part  in  iBgulating  prices  at  which  magazines  other  than  ito 
own  should  be  sold  by  agencies.  It  denied  all  knowledge  of 
any  system  of  fines  said  to  have  been  imposed  by  the  Period- 
ical Clearing  House  on  members  of  the  combination  who 
departed  from  the  official  prices.  No  library  or  oth^  in- 
stitution having  a  reading  room  was  obliged  to  pay  more  for 
Cvrrent  Literature  than  it  would  otiberwise  have  done,  de- 
clared the  answer. 

The  Periodical  Clearing  House  in  the  answer  which  it 
34 
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made  on  September  15,  191 1,  contended  that  the  oontncts 
attacked  were  in  accord  with  the  statutory  ri^ts  of  the 
owners  of  copyrights,  and  were  to  the  advantage  of  aU 
magazines,  whether  owned  by  the  defendants  or  not,  the 
subscription  agents,  and  the  public. 

Harper  &  Brothers,  and  other  defendants  in  iheSr  answers 
made  general  denials  of  the  allegations  contained  in  the 
Government's  complaint. 

William  Michael  Byrne,  former  United  States  Attorney 
for  Delaware,  as  special  examiner,  took  the  testimony  in  the 
case. 

Thomas  Wood,  a  magazine  subscription  agent,  in  business 
as  the  Publishers  Subscription  Exchange  at  No.  1  Madiscm 
Avenue,  in  June,  1911,  brought  suit  in  the  State  (New  York) 
Supreme  Court  for  $100,000  damages  against  the  Periodical 
Clearing  House,  and  other  defendants.  Wood  charged  that 
by  the  wrongful  acts  of  the  defendants  they  had  "destroyed, 
and  wrecked"  his  business,  which  in  the  year  1909-1910 
had  exceeded  $40,000.  He  said  that  the  Periodical  Clearing 
House  is  capitalized  at  $2,000,  divided  into  twenty  shares  of 
$100  each,  held  by  the  members,  and  that  the  incorpora- 
tors are  all  law-clerks  and  clerks  in  the  ofiSces  of  magazine 
publishers.  Its  purpose  is  not  as  set  forth  in  the  certificate 
of  incorporation.  Wood  ass^i;ed,  but  the  regulation  and 
control  of  subscription  prices.  He  further  stated  that  he 
believed  that  no  cash  had  ever  been  paid  for  the  shares  of 
stock  and  that  the  only  pmpose  of  the  members  of  the  "com- 
bine" was  to  '^  dominate,  control  and  dictate  the  subscripticm 
price  of  all  magazines  and  periodicals.  He  fiuther  asserted 
that  the  defendant  corporation  had  notified  him  that  he 
would  be  forced  out  of  business  and  because  of  this  threat 
he  believed  the  organization  was  acting  against  public  policj. 

Wood  submitted  a  contract  which  he  made  in  October, 
1910,  with  the  Phillips  Publishing  Company  in  behalf  of  the 
American  and  Cosmopolitan  magazines  and  Good  Housekeep- 
ing by  which  the  company  was  to  give  him  rebates  for  sub- 
scriptions obtained  and  furnish  the  American  Magazine  and 
Good  Housekeeping  for  90  cents  a  year  and  the  Cosmopolitan 
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for  70  cents.  There  was  a  contract  with  Harpers  by  which 
the  publishers  accepted  subscriptions  for  Harper^ s  Weekly  for 
13.20.  A  contract  with  the  Butterick  Publishing  Company 
offered  Wood  20  cents  for  each  subscription.  Under  this 
contract  Wood  said  he  got  7,321  subscriptions  for  the 
Delineator  and  6,883  for  Everybody's  between  October,  1910, 
and  June  1,  1911.  The  plaintiff  also  submitted  a  contract 
with  Doubleday,  Page  &  Co. 

Wood  stated  that  the  Periodical  Clearing  House  passed 
a  resolution  providmg  that  no  subscription  agent  may  take 
more  than  5  cents  profit  for  a  subscription  for  any  periodical, 
and  that  for  each  case  of  miscalculation  of  the  rate  arranged 
by  the  clearing  house  or  of  rebates  by  the  publisher  the  agent 
was  to  be  fined  $25  for  each  magazine.  Another  resolution 
fixed  a  fine  of  $600  for  any  violation  not  covered  by  the  $25 
fine  resolution. 

Because  of  the  contracts  which  he  submitted  to  the  court, 
Wood  asserted  the  Periodical  Clearing  House  fined  him  ''an 
excessive  sum"  and  notified  him  that  the  amount  of  the  fine 
will  be  taken  out  of  the  sums  to  be  paid  him  for  subscriptions. 
He  declared  that  there  was  $10,060  due  him  from  the  mem- 
bers of  the  clearing  house  for  the  subscriptions  he  had  ob- 
tained. He  alleged  that  by  means  of  the  penalties  prescribed, 
the  defendant  concern  not  only  controlled  the  subscription 
rates  of  magazines  published  by  its  members  but  of  all 
magazines,  because  each  subscription  agent  is  required  to 
submit  every  three  months  a  statement  of  all  his  business 
and  of  the  rates  obtained. 

Frank  Orff,  president  of  the  Columbian  Sterling  Publish- 
ing Company,  and  three  others  were  indicted  by  the  Federal 
grand  jury  in  New  York,  November  14,  1911,  for  being 
concerned  in  a  conspiracy  to  use  the  mails  to  defraud  by 
trying  to  induce  Mrs.  Z.  E.  Perkins  of  Shrewsbury,  Mass., 
B.  S.  Murphy  of  Montoursville,  Penn.,  and  other  stock- 
holders of  the  Columbian  Magazine  Publishing  Company 
to  exchange  their  stock  for  shares  in  the  Colmnbian  Sterling 
Company  by  false  statements  as  to  the  financial  condition 
of  the  concerns. 
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29. — ^United  States  v.  Jay  B.  Pearce  et  oL 

Indictment  returned  against  certain  manufacturers  and  jobbera  at 
Cleveland,  Ohio,  July  19,  1911,  for  combination  and  conspiracy  in  the 
manufacture  and  sale  of  wall  paper. 

The  defendants — ^f our  in  all — ^were  officers  of  wall  paper 
jobbing  houses.  In  the  indictment  they  were  charg^  with 
having  met  in  Cleveland  on  May  30, 1910,  and  after  holding 
a  secret  session,  notified  the  wail  paper  manufapcturerB  of 
the  country  that  if  they  sold  wall  paper  in  5  and  10  cent 
stores  the  jobbers  of  the  United  States  would  boycott  them. 
The  defendants  were  released  on  $5,000  bail  each. 


30. — ^United  States  v.  Lake  Shore  &  Michigan  Southern  R.  R., 

&  Ohio  R.  R.,  Hocking  Valley  R.  R.,  Toledo  4c  Ohio  Omtnl  ^., 
Kanawha  <&  MichigsA  Ry.,  Zanesville  &  W^stem  R.  K.,  amd  ikt 
Continental  Ck>al  Co.,  the  Sunday  Creek  Co.,  and  the  KaoAV^  4 
Hocking  Coal  &  Coke  Co. 
Bill  in  equity  filed  at  Columbus,  Ohio,  Aug.  4,  1911,  to  enjoin  com- 
bination and  conspiracy  in  restraint  of  trade. 

Prior  to  tiie  bringing  of  the  suit,  the  Hocking  Valley, 
the  Toledo  &  Ohio  Central,  the  Kanawha  &  Michigifi, 
and  the  Zanesville  &  Western,  were  held  jointly  by  what  was 
known  as  the  Trunk  line  Syndicate.  The  proptfties  wea^ 
then  divided  between  the  Lake  Shore  ^  Michigan  Soutfaeni, 
and  the  Chesapeake  &  Ohio.  The  Hoddi^  Valley  controlled 
the  Sunday  Creek  Company,  which  in  turn  controlled  a 
large  numb^  of  subsidiary  coal  companies  doiog  buaiieaB 
in  Virginia,  West  Virginia,  and  Ohio. 

The  Government's  petition  charged  that  the  def^idaiits 
had  entered  into  such  combinations  and  ocHispinuaeB  at  to 
restrain  trade  and  comm^tse,  e^ecially  in  bituminous  coal, 
among  the  several  states,  and  asked  that  they  and  ail  jper- 
sons  acting  or  assuming  to  act  under  their  authority  be  ea- 
joined  from  continuing  or  in  any  way  acting  under  or  in 
pursuance  of  the  combination  and  conspiracy  to  mii^[»Ms 
or  restrain  trade  and  commerce  among  the  several  atataiL 

It  was  further  charged  that  the  combinataon  aad  affiUalkm 
between  the  railroads  and  coal  companies  was  a  restoaint 
of  trade  in  violation  of  the  Sherman  Act  of  1890,  and  that 
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the  combination  was  the  result  of  a  conspirvM^y  for  that 
purpose. 

Thie  object  of  the  suit  was  to  break  up  etitirdy  the  eom- 
bination  betwe^i  the  four  roads  and  the  Sunday  Creek 
Company  and  its  submdiory  coal  companies^  a  merger  which 
had  been  ocmiplained  of  by  Ohio  coal  operators  (gt  two  or 
three  years,  and  which  had  been  the  basis  of  innumerable 
suits  which  had  been  brou^t  in  County  and  United  States 
Courts  of  Ohio. 

Attached  to  Uie  Government's  petition  was  a  copy  of 
the  re-organization  agreem^t  of  the  Coliimbus,  Hocking 
Valley  &  Toledo,  which  became  the  Hocking  Valley,  prepared 
by  J.  P.  Morgan  &  Co.  of  New  York,  which  it  was  alleged, 
formed  the  basis  of  the  ill^al  agreements. 

The  majority  of  the  capital  stock  of  the  Sunday  Creek 
Company  was  held  by  the  Hocking  Valley  Railroad  at  the 
time  it  was  formed,  according  to  the  Government's  petition, 
but  was  later  turned  over  to  the  Central  Trust  Company  of 
New  York  in  order  to  avoid  prosecution  under  the  Hepburn 
law. 

The  consideration  in  this  transfer  was  one  dollar  and  a 
mortgage  for  the  full  value  of  the  stock.  Another  allegation 
contained  in  the  Government's  petition  was  that  the  directors 
on  the  board  of  the  Sunday  Creek  Coal  Company  were  merely 
dummy  directors,  and  were  instructed  how  they  should 
vote  and  conduct  themselves  at  all  meetings  of  the  board, 
live  agreements  between  the  rmlroad  companies,  the  coal 
companies,  and  the  Central  Trust  Company  of  New  York 
were  offered  by  the  Government  as  evidence  in  its  petition. 
One  of  these  agreements,  made  between  the  Continehtal 
Coal  Company  and  the  Toledo  &  Ohio  Central  Railroad, 
stated  that  in  exchange  for  the  coal  company's  placing  its 
entire  capites  Btock,  with  the  exception  of  five  shales,  in 
the  hands  of  J.  P.  Morgan  &  Co.  as  a  guarantee  (A  its  good 
faith  and  subject  to  ihe  di^osal  but  not  the  sale  of  the 
Toledo  &  Ohio  Central  Railroad,  the  railroad  would  take  a 
block  of  tiie  coal  company's  bonds  off  its  hands  and  lend  it 
support. 
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In  another  agreement  made  between  the  Hocking  Valley 
Raiboad  and  the  Toledo  &  Ohio  Central,  it  was  charged,  the 
former  company  was  to  purchase  one-half  the  bonds  of  the 
Continental  Company,  held  by  the  railroad,  and  to  accept 
one-half  of  the  traffic  of  the  Continental  Company's  mines. 

In  conclusion,  the  Government  asked  the  court  to  grant 
an  injunction,  forever  enjoining  them  from  pajdng  each 
other  dividends  on  the  stock  they  held  in  the  companies 
named  as  defendants  in  the  suit.  The  petition  also  asked 
that  the  companies  be  forever  barred  from  voting  the  stod: 
they  held  in  any  of  the  defendant  companies. 

31. —United  States  v.  Edward  E.  Hartwick  et  al. 

Petition  filed  at  Detroit,  Mich.,  Aug.  31,  1911,  alleging  conspiracj  and 
unlawful  restraint  of  trade  on  the  part  of  members  of  the  Michigan  Retafl 
Lumber  Dealers'  Association,  The  Scout  Publishing  Company,  and  tbe 
Lumber  Secretaries'  Bureau  of  Information. 
32. — United  States  v.  Standard  Wood  Company  et  al. 

Petition  filed  in  the  Circuit  Court  at  New  York  City,  September  15. 
1911,  against  the  members  of  the  so-called  Kindling  Wood  Trust,  prayinf 
for  injunction  against  the  further  carrying  into  effect  of  trade  agreements 
and  combination  and  conspiracy  to  monopolize  trade. 

The  defendants  named  in  the  petition  were  the  Standard 
Wood  Company  of  No.  90  West  Street,  New  York  City,  the 
Shrader  Wood  Company,  the  Conway  Wood  Company,  the 
Long  Island  Wood  Company,  the  Empire  Wood  Company, 
the  Keystone  Wood  Company,  the  Pennsylvania  Wood 
Company,  the  Greene  Manufacturing  Company,  Joseph  W. 
Blaisdell,  president  of  the  Standard  Wood  Company  and 
vice  president  of  the  Shrader  Wood  Company  and  the  Coo- 
way  Wood  Company;  Philo  C.  Blaisdell,  director  erf  the 
Standard  Wood  Company;  Walter  F.  Blaisdell,  vice-presi- 
dent of  the  Standard  Wood  Company;  Charles  O.  BlaisdeD, 
Joseph  F.  Blaisdell,  and  Andrew  D.  Whyte,  directors  of  the 
Standard  Wood  Company;  George  T.  Whyte,  secretary  and 
treasm*er  of  the  Standard  Wood  Company,  the  Shrader 
Wood  Company,  and  the  Conway  Wood  Company;  lilliaD 
P.  Page,  a  manufacturer  of  Passadunkeg,  Me.;  Joseph 
Fischer,  a  manufacturer  of  Lopez,  Penn. ;  Paul  H.  Ejiowlton* 
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president  of  the  Conway  Wood  Company;  W.  L,  Barclay, 
president  of  the  Shrader  Wood  Company;  Darwm  A.  Greene, 
president,  and  David  J.  Greene,  secretary  and  treasurer, 
of  the  Greene  Manufacturing  Company,  and  Malcobn 
Garabedien,  Michael  H.  Johnson,  Thomas  Halezian,  Jacob 
Adams,  Jacob  Avakin,  and  Peter  Gigngigiam,  and  the 
Independent  Wood  Company  of  Cambridge,  Mass. 

The  conspiracy,  the  petition  averred,  was  the  outgrowth 
of  a  series  of  acts  repugnant  to  the  Sherman  law  covering 
a  period  of  many  years,  and  it  alleged  that  the  defendants 
were  actuated  by  ''wrongful  intent"  to  restrain  trade  in  kin- 
dling wood.  The  petition  stated  that  the  principal  markets 
for  bundle  kindling  wood  are  the  large  cities  in  the  eastern 
part  of  the  United  States  and  that  nearly  all  of  the  commod- 
ity was  sold  to  and  consumed  by  the  poorer  classes,  partic- 
ularly those  living  in  tenement  houses  and  flats,  where  they 
are  dependent  on  coal  and  wood  for  cooking  and  heating 
purposes. 

The  woods  used  mostly  for  kindling  purposes,  the  petition 
explained,  are  hemlock,  fir,  spruce  and  pine,  and  it  stated 
that  the  industry  is  largely  confined  to  the  old  States  in  the 
East — ^Maine,  New  Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Penn- 
sylvania, Maryland  and  West  Virginia.  The  quantities  of 
kindling  wood  consumed  vary  largely,  but  it  was  estimated 
that  many  millions  of  bundles  were  sold  and  transported 
annually.    Continuing  the  petition  explains: 

''A  great  majority  of  the  persons  and  corporations  engaged 
in  the  manufacture  of  bimdled  kindling  wood,  have  their 
factories  located  in  the  timber  belts  in  the  above  States,  in 
close  proximity  to  saw-mills,  and  purchase  from  such  saw- 
mills the  slabs,  edgings  and  waste  resulting  from  the  manu- 
facture of  lumber  into  timber  and  boards.  •  •  .  The 
machines  ordinarily  used  for  this  purpose  are  known  and 
described  in  the  trade  as  'presses,'  these  machines  are 
inexpensive  and  a  well-equipped  plant  and  factory  for  the 
manufacture  of  bundled  kindling  wood  can  be  established 
at  a  cost  of  $3,000, 


536  Fbpbbal  ConRTB  and  Practice 

*'The  industry  for  many  years  grew  and  thrived  in  the 
usual  ways  and  until  the  year  1893  there  were  many  persons 
and  corporations  engaged  therein  in  the  above  mentioned 
States,  all  of  whom  were  competing  actively,  each  with  the 
others,  in  the  effort  to  obtain  ntiarkets  for  their  product, 
which  resulted  in  the  consumers  of  bundled  kindling  wood 
obtaining  the  same  at  prices  depending  upon  the  natural 
laws  of  supply  and  demand." 

Desoril^ng  the  organization  of  the  Standard  Wood  Com- 
pany the  petition  said ; 

Prior  to  the  year  1893  the  major 'i)art  of  all  the  bundle  kindling  wood 
manufactured  and  consumed  in  the  States  mentioned  was  manufacturod 
by  seven  firms  and  corporations,  to  wit:  The  Huntley  Kindling  Wood 
Company,  located  at  South  Gardiner,  Me.;  the  Whitefield  Kindling  Wood 
Company,  located  at  Whitefield,  N.  H.;  the  Adirondack  Kindling  Wood 
Company,  Gouvemeur,  N.  Y. ;  the  Pioneer  Wood  Company,  White  Haven, 
Pa. ;  the  Carr  Kindling  Wood  Company,  Bowdoinha2n»  Me, ;  the  Penofawoit 
Kindling  Wood  Company,  South  Brewen,  Me.;  Blaisdell  Brothers,  a  co- 
partnership, with  plants  located  at  Austin  and  Bradford,  Pa.,  and  Cairoil- 
ton,  N.  Y. 

In  the  latter  part  of  1892,  representatives  of  each  of  the  foregoing  sevca 
concerns  met  and  inaugurated  measures  to  combine  m  a  single  oon^aDT 
all  of  the  manufacturers  of  bundle  kindling  wood  for  the  purpoae  of 
lawfully  eliminating  competition  and  of  unlawfully  monopoluing  the 
in  this  necessity. 

On  or  about  January  12, 1893,  they  caused  to  be  incorporated  the  Stand- 
ard Wood  Company,  under  the  laws  of  the  State  of  New  Jersey,  with  an 
authorized  capital  stock  of  11,500,000  for  the  purpose,  as  described  in  its 
charter,  to  "manufacture  and  deal  in  wood  for  fuel  and  for  other  imipoees; 
to  acquire  and  hold  real  estate  in  this  State  and  elsewhere  and  the  stocks 
of  other  corporations  and  letters  patent,  rights,  licenses  and  privileges 
necessary  or  useful  for  the  company." 

The  Standard  Wood  Company  then  purchased  the  plants  of  the  sevesi 
concerns  and  entered  into  an  agreement  with  each  which  provided  that 
the  concerns  should  not  engage  directly  or  indirectly  in  the  buaineoB  of 
manufacturing  bundle  kindling  wood  in  the  New  England  and  hlkt^fr 
States  for  a  period  of  ten  years  from  Januaxy  1, 1893. 

All  of  the  plants  were  purchased  by  the  Standard  Wood  Compaay 
its  own  stock,  the  amount  thereof  being  determined  and  apportioned  by 
appraisement  committee  of  the  promoters  of  the  Standard  Wood 
pany. 

From  the  date  of  its  incorporation  continuously  up  to  the 
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the  Standard  Wood  Company  faaa  manufactured  and  sold  more  than  half 
of  the  bundle  kindling  wood  consumed  in  the  East  and  now  has  complete 
control  of  the  business. 

An  imlawful  contract  to  fix  prices,  the  petition  asserted,  was  entered 
into  between  the  Standard,  Long  Island  and  ESmpiie  Wood  companies,  and 
the  same  contract  provided  there  should  be  no  competition  between  them. 
Since  then  the  three  defendants  named  have  fixed  "arhitraiy,  uniform  and 
Wtt^eompetitive  prices*"  Maioy  fonner  com^titors  have  been  forced  out 
of  the  business,  it  was  further  charged,  and  others  have  been  coerced  into 
signing  agreements  with  the  trust. 

Ilie  Keystone  and  Pennsylvania  Wood  companies  and 
several  of  the  individual  defendants  put  in  demurrers  to  the 
petition  on  January  15,  1912.  The  demurrers  among  other 
things  asserted  that  the  allegation  of  conspiracy  and  the 
monopolizing  of  conuneroe  were  insufiScient  because  they 
lacked  certainty  and  were  but  mere  legal  conclusions. 

There  being  no  opposition  on  the  part  of  the  defendants, 
Judge  Coxe  sittiQg  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  on  the  motion  of  Assist- 
ant United  States  Attorney  James  R.  Knapp,  on  March  8, 
1912,  granted  the  Government  a  fioal  decree  adjudging  the 
Standard  Wood  Company  and  the  other  defendants  to  be 
engaged  in  an  xmlawful  combination  and  conspiracy  to 
restrain  the  trade  and  commerce  among  the  several  states 
in  bundle  kmdling  wood  and  to  monopoUze  the  same.  The 
decree  in  accordance  with  the  Government's  prayer  perpet- 
ually enjoined  and  restrained  the  defendants,  their  officers, 
directors,  stockholders,  agents  and  servants  from  doing  any 
act  in  pursuance  of  or  for  the  purpose  of  carrying  out  the 
combination  and  conspiracy  in  violation  of  the  Sherman  law. 
It  was  further  decreed  that  the  contracts  between  the  Stan- 
dard Wood  Company  and  the  other  defendants  had  been 
entered  into  by  them  in  violation  of  the  anti-trust  act,  and 
directed  that  they  desist  and  withdraw  from  the  illegal 
combination. 

The  petition  as  to  certain  minor  defendants  was  dismissed 
and  this  action  put  an  end  to  the  demurrers. 

33. — ^United  States  v.  Hunter  Milling  Company,  Blackwell  Milling  and 
Elevator  Company,  and  Frank  Foltz, 
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Indictment  returned  by  Grand  Jury  to  District  Ck>urt  far  the  Western 
District  of  Oklahoma,  Sept.  10,  1911,  on  one  count,  charging  violataon  ci 
Section  1  of  the  Sherman  act. 
34.— United  States  v.  S.  W.  Winslow,  William  Barbour,  K  P.  Howe, 

Edward  P.  Hurd,  and  George  W.  Brown,  and  others. 

The  Grand  Jury  at  Boston,  Mass.,  on  September  19, 1911,  retomed 
two  indictments  charging  combination,  conspiracy,  and  monopoly  in  tzide 
in  shoe  machinery  in  violation  of  the  criminal  provisions  €i  the  Shennan 
law. 

The  defendants,  officers  and  directors  of  the  United  Shoe 
Machinery  Company,  in  the  indictments,  were  accused  of 
having  dominated  and  controlled  the  shoe  machinery  trade 
in  such  a  way  as  to  make  them  as  individuals  criminally 
liable.  One  of  the  indictments  described  the  shoe  machinery 
manufacturing  business,  as  it  existed  prior  to  and  on  Feb.  7, 
1899,  and  then  set  forth  all  the  facts  pertaining  to  the  merger 
on  that  day  of  the  three  old  shoe  machinery  manufacturing 
corporations — ^the  Consolidated  &  McKay  Lasting  Machine 
Company,  formerly  dominated  by  Defendants  Winslow, 
Hurd  and  Brown;  the  McKay  Shoe  Machinery  Company, 
formerly  dominated  by  Defendant  James  J.  Storrow,  and 
the  Goodyear  Shoe  Machinery  Company,  formerly  domi- 
nated by  Defendants  Barbour  and  Howe — ^under  the  new 
name  of  United  Shoe  Machinery  Company,  and  the  subse- 
quent carrying  out  of  the  business  imder  that  name. 

The  second  indictment  charged  that  the  carrying  on  the 
business  imder  the  merger  was  engaging  in  a  combination 
in  restraint  of  trade;  that  it  was  a  conspiracy  in  restraint 
of  the  trade  of  shoe  manufacturers,  and  that  the  whole  tran- 
saction was  a  monopolization  of  inter-State  trade,  all  of 
which  it  was  further  charged  had  "a  pernicious  effect  upon 
the  public." 

The  indictments  also  charged  that  the  defendants  by  rnesm 
of  oppressive  lease  provisions,  forced  shoe  manufacturers 
to  patronize  the  United  Shoe  Company  exclusivdy,  upon 
pain  of  having  their  leas^  cancelled  and  the  machinerr 
taken  out  of  their  factories.  It  was  further  charged  that  by 
these  methods  other  shoe  machinery  manufacturers  were 
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forced  out  of  business  and  all  the  shoe  manufacturers  put 
at  the  mercy  of  the  Urdted  Company  which  was  re-organized 
in  1905,  with  auxiliary  companies  in  Canada,  Great  Britain, 
France  and  Grermany.  At  the  time  of  the  re-organization,  the 
manufacturing  of  all  its  shoe  making  machinery  was  con- 
centrated in  one  large  factory  at  Beverly,  Mass.  The  United 
Shoe  Machinery  Company  employs  4,000  hands,  who  turn 
out  20,000  shoe  machines  yearly. 

The  royalty  system,  by  which  the  corporation  disposes 
of  its  machines,  allows  a  shoe  manufacturer  to  lease  machines, 
paying  rentals  in  royalties  on  every  shoe  made.  A  manu- 
facturer may  buy  machinery  if  he  gets  it  from  the  United 
Shoe  Machinery  Company,  providing  he  buys  his  '*  findings" 
— such  as  wire  nails  and  eyelets — ^from  the  company.  The 
royalty  paid  the  United  Company  is  about  2  2-3  cents  per 
pair  of  shoes. 

Sustaining  demurrers  interposed  on  behalf  of  the  defend- 
ants, Judge  Putnam  held  that  the  original  combination  of 
four  companies  was  not  made  to  restrain  trade  but  was 
"piu^ly   an   economic   arrangement."     He   therefore   on 

March  2,  1912,  threw  out  four  of  the  five  counts  in  one  of 

•  

the  indictments.  Three  of  the  counts  quashed  charged  the 
officers  of  the  United  Shoe  Machinery  Company  with  con- 
solidating shoe  machinery  making  corporations  to  restrain 
trade,  and  the  fourth  alleged  conspiracy  to  monopolize  the 
business.  Attorney-General  Wickersham  was  at  first  in- 
clined to  sue  out  d*  writ  of  error  in  the  effort  to  get  Judge 
Putnam's  ruling  passed  upon  by  the  higher  court,  but  after 
further  consideration  of  the  case  he  decided  to  proceed 
against  the  defendants  on  the  fifth  count,  charging  monopoly 
of  a  part  of  the  shoe  machinery  business.  The  decision  of 
the  Supreme  Court  in  the  Dick  &  Co.  case  sustaining  an 
ul^tricted  patent  monopoly,  supporting  the  contention 
of  the  defendants,  a  re-hearing  on  the  demurrers  was  asked 
for.  Judge  Putnam  on  March  21,  1912,  denied  the  motion 
and  on  April  9th,  allowed  a  bill  df  exceptions  to  his  ruling 
sustaining  the  monopoly  coimt. 

The  United  Shoe  Machinery  Company  in  1910,  brought 
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suit  against  Thomas  O.  Plant|  a  Boston  shoe  maniifartqig, 
charing  patent  infringements.  Plant  sold  out  his  shoe 
machinery  plant  and  patent  ri^ts  to  the  United  Company 
after  a  bitter  fight. 

A  few  months  later  an  independent  company — the  ftes- 
nahan  Shoe  Machinery  Company  of  Lynn,  Mass., — was  also 
purchased  by  the  United  Company. 

In  the  answer  which  he  made  in  a  suit  broo^t  against 
him  by  the  United  Shoe  Machinery  Co.,  September  29, 1910, 
Euclid  I.  La  Chappelle,  an  inventor  of  shoe  mLachinoy  d 
Beverly,  Mass.,  set  up  the  claim  that  the  company  iras 
violating  the  Sherman  law.  In  support  of  this  all^atkm 
he  stated  that  he  entered  the  company's  employ  in  January, 
1906,  for  a  term  of  ten  years  at  a  salary  of  $20  a  week,  the 
contract  requiring  that  he  turn  over  to  the  company  all  his 
inventions  and  patents  during  that  term.  After  serving  two 
years,  La  Chappelle  secured  a  patent  for  a  lasting  machine, 
which  he  refused  to  assign  to  the  United  Shoe  Machinoy 
Company  imless  he  were  paid  $50,000.  Thereupon  the 
company  brought  suit  to  have  the  contract  enforced. 

La  Chappelle  claimed  that  he  signed  the  contract  under 
an  agreement  that  he  should  be  paid  a  fair  market  value 
for  his  inventions;  that  this  promise  was  not  to  be  incoipor- 
ated  in  the  contract,  but  that  he  trusted  the  company  to 
treat  him  fairly.  He  declared  that  for  more  than  ten  years 
the  company  obtained  the  services  of  nearly  every  inventor 
of  shoe  machinery  under  similar  contracts,  and  thereby 
created  a  monopoly  in  restraint  of  trade  in  violation  of  the 
anti-trust  law. 

A  suit  to  recover  $2,000,000  damages  from  the  United 
Shoe  Machinery  Company  was,  on  April  11, 1912,  instituted 
in  the  District  Court  at  Boston,  Mass.,  by  the  Duplessi's  In- 
dependent Shoe  Machinery  Company,  Limited.  The  plain- 
tiff company  alleged  that  its  business  was  restrained  in  vio- 
lation of  the  Sherman  Anti-Trust  Act. 

35. — United  States  v.  the  Colorado  and  Wyoming  Lumber  Dealers'  As- 
sociation and  the  Lumber  Secretaries'  Bureau  of  Informaticm. 
Bill  in  equity  filed  at  Denver,  CoL,  September  25,  1911,  for  injuDctkB 
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against  defendants  for  conspiracy  to  restrain  trade  in  lumber  and  its 
products. 

'  The  Govemment's  petition  asked  the  court  to  enjoin  the 
bureau  from  continuing  espionage  upon  lumbermen  by  paid 
spies^  and  circulating  black  lists  and  other  confidential  in- 
formation. It  asked  that  the  Colorado  and  Wyoming  Asso- 
ciation be  enjoined  from  contributing  to  the  aid  of  the 
bureau. 

Lumber  dealers'  associations  in  about  twenty  States  are 
named  in  the  bill  as  members  of  the  Secretaries'  Bureau,  but 
are  not  named  as  defendants  in  this  suit.  Fourteen  secre- 
taries of  various  lumber  associations  represented  in  the 
bureau  were  indicted  recently  in  Chicago  under  the  criminal 
sections  of  the  Sherman  law. 

The  Government  charged  that  the  operation  of  the  alleged 
conspiracy  between  the  lumbermen  and  the  Secretaries' 
Bureau  has  eliminated  all  competition  for  the  trade  of  the 
consumer;  except  among  retail  yards. 

The  petition  charged  that  a  dealer  is  prevented  from  solic- 
itmg  or  competing  for  business  m  the  territory  of  another; 
that  contracting  builders  and  other  large  consumers  are 
prevented  from  buying  at  wholesale;  that  lumber  dealers 
who  have  not  obeyed  the  ''ethics"  prescribed  by  the  organi- 
zation have  been  watched  by  detectives  from  the  central 
bureau,  and  their  "irregular"  sales  published  to  other 
members  of  the  association,  and  that  they  have  been  black- 
listed and  have  found  it  difficult  to  continue  business.  The 
effect  of  all  this  the  Government  alleges,  has  been  to  fix  prices 
and  restrain  trade. 

The  bill  is  replete  with  allegations  of  threats  and  intimida- 
tions alleged  to  have  been  practiced  upon  manufacturers  and 
wholesalers.  The  Government  also  alleges  that  each  of  the 
following  lumber  associations,  in  addition  to  the  Colorado 
and  Wyoming  concern,  are  represented  in  the  "clearing 
house  " : 

Northwestern  Lumbermen's  Association,  Southwestern 
Lumbermen's  Association,  Michigan  Retail  Lmnber  Deal- 
ers' Association,  Lidiana  Retail  Lumber  Dealers'  Associa- 
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tion,  Ohio  Lumber  Dealers'  Association,  Illinois  Retail 
Lumber  Dealers'  Association,  Wisconsin  Lmnber  Dealers' 
Association,  Nebraska  Liunber  Dealers'  Association,  West- 
em  Retail  Lumber  Dealers'  Association,  Retail  Lumber 
Dealers'  Association  of  Tennessee,  Greorgia,  and  Alabama; 
Mississippi  and  Louisiana  Retail  Lumber  Association,  Penn- 
sylvania Lumber  Dealers'  Association,  the  Lumbermen's 
Association  of  Texas,  and  the  Retail  Association  of  Westem 
Tennessee  and  Kentucky, 

Customers'  lists  made  up  annually,  the  petition  ohaiged, 
designate  from  which  manufacturers  and  wholesalers  m&at- 
bers  of  the  allied  associations  are  permitted  to  buy  their 
supplies.  The  lumber  Secretaries'  Bureau,  acting  as  ttie 
"clearing  house,"  is  alleged  to  be  the  medium  through  which 
the  alleged  black  lists,  etc.,  have  been  furnished  to  all  dealers 
in  the  combined  associations.  The  Government  holds  that 
by  attacking  the  bureau  the  Department  of  Justice  ei^Kds 
to  strike  at  the  root  of  the  alleged  restraints  which  are  said 
to  make  costly  the  distribution  of  lumber  from  the  manu- 
facturer to  the  consumer. 

The  names  of  more  than  100  concerns,  including  mail- 
order houses  and  wholesale  dealers  from  Peimsylvania  to  the 
Pacific  Coast,  were  shown  by  documentary  evidence  pven 
the  grand  jury  to  have  appeared  in  the  publication  of  the 
biu^eau  as  having  violated  the  prescriptions  of  the  retailers, 
who,  it  is  said,  retaliated  by  refusing  to  purchase  goods 
from  those  who  had  offended. 

The  members  of  the  Board  of  Information  were  also 
charged  with  having  maintained  a  system  of  espionage  over 
the  business  affairs  of  the  wholesalers  and  manufacturers, 
and  with  having  published  letters  and  bulletins  showing 
"unethical"  conduct  on  the  part  of  the  wholesalers  and  re- 
tailers in  selling  goods  direct  to  consumers. 

The  indictments  were  returned  after  six  weeks  of  investi- 
gation by  a  special  grand  jury  impaneled  by  United  States 
District  Judge  K.  M.  Landis.  The  inquiry  was  conducted 
by  Assistant  Attorney-General  Clarke  McKercher  luded  by 
United  States  District  Attorney  Edwin  Sims,    The  investi- 
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gation  also  was  under  the  direction  of  the  Attorney-General 
and  former  Assistant  Attorney-General  J.  A.  Kenyon. 

36.— United  States  v.  Willard  G.  Hollis  et  al. 

Petition  filed  in  October,  1911,  at  St.  Paul,  Minn.,  in  the  United  States 
Circuit  Court,  against  the  Lumber  Secretaries'  Bureau  of  Information, 
The  Lumberman  Publishing  Company,  and  certain  individuals,  aUegmg 
conspiracy  and  combination  in  the  lumber  trade. 

The  Government's  petition  alleged  that  the  lumber  trade 
had  been  unreasonably  restrained  by  illegal  agreements  and 
understandings  which  prevented  the  consumer  from  buying 
of  whom  and  where  he  will;  which  absolutely  forbade  compe- 
tition for  trade  and  which  divided  the  coimtry  into  non- 
competitive territories.  It  also  alleged  that  names  of  lum- 
bermen who  had  violated  the  ethics  have  been  published 
to  the  trade  m  The  Mississippi  VaUey  Lumberman. 

The  bill  alleged  many  acts  in  pursuance  of  the  conspiracy 
and  covering  a  period  of  several  years.  The  petition  stated 
that  some  of  the  acts  were  perpetrated  and  in  form  ceased 
years  ago,  but  charges  that  those  acts  were  committed  in 
connection  with  a  carefully  devised  plan  by  which  one 
restriction  after  another  was  fastened  upon  the  lumber  trade, 
and  when  once  fixed  was  to  all  appearances  abandoned  for 
one  milder  in  form  but  equally  as  iniquitous. 

Injunctions  restraining  these  defendants  were  asked  for 
by  the  Government; 

The  Northwestern  Lumberman's  Association,  the  Lumber 
Secretaries'  Bureau  of  Information,  an  Illinois  corporation 
already  under  fire  in  another  suit  brought  in  Colorado; 
Luke  W.  Boyce,  owner  of  a  private  detective  agency  at 
Minneapolis,  Minn.,  who  is  charged  with  spying  upon  in- 
dependent lumber  dealers  suspected  of  violating  trade  ethics; 
the  Lmnberman  Publishing  Company,  a  Minnesota  corpora- 
tion, which  issues  the  Mississippi  Valley  Lumberman,  a  trade 
journal  which  the  Government  charges  has  been  the  organ 
of  the  organized  lumbermen  in  that  section. 

Piatt  B.  Walker  of  Minneapolis,  editor  of  the  Mississippi 
Valley  Lumberman,  is  made  a  defendant,  as  are  also  the 
following  members,  ofiicers,  or  directors  in  the  Northwestern 
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commerce  against  unlawful  restraints  and  monopolies;"  that  the  shares 
of  the  capital  stock  of  the  Temple  Iron  Company,  claimed  to  be  owned  and 
held  by  and  in  the  interest  of  each  of  the  above-named  defendants,  were 
acquired  and  are  now  held  by  it  or  in  its  interest  in  pursuance  and  fur- 
therance of  such  unlawful  combination. 

That  the  shares  of  capital  stock  of  the  Northwest  Coal  Company,  Ed- 
gerton  Coal  Company,  Sterrick  Creek  Coal  Company,  Babylon  Coal 
Company,  Mount  Lookout  Coal  Company,  Forty  Fort  Coal  Company  and 
Lackawanna  Coal  Company,  Limited,  likewise  were  acquired  and  are 
now  held  in  violation  of  said  act  of  Congress  by  the  defendant,  the  Temple 
Iron  Company. 

Wherefore,  the  above-named  defendants,  their  officers,  agents,  servants 
and  employees  are  enjoined  and  prohibited  from  continuing  the  combina- 
tion hereby  adjudged  to  be  illegal,  and  from  hereafter  entering  into  any 
like  combination  in  restraint  of  trade  and  commerce  among  the  several 
States  in  anthracite  coal,  in  violation  of  said  act  of  Congress. 

And  each  and  all  of  the  above-named  defendants,  their  officers,  directors, 
agents,  servants  and  employees  are  hereby  restrained  and  enjoined  from 
hereafter  acquiring  any  shares  of  the  Temple  Iron  Company,  from  voting 
or  attempting  to  vote  any  of  such  shares  at  any  meeting  of  stockholders  of 
said  Temple  Iron  Company;  from  collecting  or  receiving  any  dividends  or 
other  profits  thereon  and  from  exercising  or  attempting  to  exercise  any 
control,  direction,  supervision  or  influence  whatsoever  over  the  acts  of 
said  corporation. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  Temple  Iron 
Company  be  and  it  is  hereby  restrained  and  enjoined  from  permitting 
shares  held  by  any  of  said  defendants  or  any  company  controlled  by  any 
of  them  to  be  voted  at  any  Corporate  meeting  of  the  said  the  Temple  Iron 
Company  from  paying  to  any  of  them  any  dividends  on  account  of  such 
shares  and  from  permitting  or  suffering  any  of  them  to  exercise  any  control 
over  its  affairs. 

And  the  defendant,  the  Temple  Iron  Company,  its  officers,  agents  or 
representatives  are  hereby  further  enjoined  from  exercising  any  control 
over  any  of  the  property  or  assets  of  the  Northwest  Coal  Company,  Ed- 
gerton  Coal  Company,  Sterrick  Creek  Coal  Company,  Babylon  Coal  Com- 
pany, Mount  Lookout  Coal  Company,  Forty  Fort  Coal  Company  and 
Lackawanna  Coal  Company,  Limited,  from  voting  the  shares  of  capital 
stock  of  such  companies;  and  from  receiving  any  dividends  or  profits 
accruing  thereon. 

Provided,  that  nothing  herein  contained  shall  be  taken  as  preventing 
the  said  defendant,  the  Temple  Iron  Company,  selling  and  disposing  of 
the  shares  of  the  capital  stocks,  assets  and  properties  of  the  Northwest 
Coal  Company,  Edgerton  Coal  Company,  Sterrick  Creek  Coal  Company, 
Babylon  Coal  Company,  Mount  Lookout  Coal  Company,  Forty  Fort  Coal 
Company  and  Lackawanna  Coal  Company,  Limited;  acquired  by  it  as 
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herembefore  stated  and  found  to  have  been  acquired  by  it  in  violation  of 
the  said  act  of  Congress  to  bona  fide  purchaser  or  purchasers  not  in  privity 
with  any  of  the  defendants  herein  and  not  sustaining  any  relation  in  in- 
terest direct  or  indirect,  by  trust  or  otherwise,  to  or  with  any  of  said  de- 
fendants, and  distributing  the  remainder,  if  any,  of  the  proceeds  thereof, 
after  the  payment  of  its  bonded  and  other  indebtedness,  among  the  holders 
of  the  capital  stock  of  the  said  defendant,  the  said  Temple  Iron  Company. 

The  brief  of  the  Temple  Iron  Company  filed  with  the 
Supreme  Court  on  October  2,  1911,  contended  that  the 
transactions  were  not  for  the  purpose  of  preventing  the  con- 
struction of  another  interstate  carrier  of  anthracite,  but 
were  for  the  purpose  of  retaining  to  the  carriers  the  tonnage 
of  the  Simpson  &  Watkins  collieries  they  then  enjoyed, 
''beyond  the  hazard  of  a  threatened,  or  supposedly  threat- 
ened, diversion."  The  transactions  were  denominated  as 
''measures  of  defence,  and  not  of  offence." 

One  point  particularly  expressed  in  the  brief  was  that  the 
projected  road  was  an  intrastate  road  and  nothing  else, 
and  if  it  were  assumed  that  the  contemplated  purchase  of 
the  collieries  defeated  its  construction  the  purchase  did  not 
have  any  effect  on  interstate  trade  or  commerce.  It  was 
contended  that  Simpson  &  Watkins  were  not  the  principal 
supporters  of  the  projected  road  which  was  characterized  as 
"a  visionary  enterprise,  entirely  impracticable." 

The  brief  declared  that  the  Government's  case  rested  solely  on  the 
"thought  and  purpose"  of  the  transactions.  In  this  connection  it  was 
argued  that  a  mere  conspiracy  to  violate  the  law  is  not  punishable,  ''be- 
cause you  cannot  punish  thought." 

"The  mere  possibility,"  the  brief  added  "that  in  the  future  there  may 
be  an  act  which  infringes  the  law  is  not  sufficient  under  the  pleadings  in 
this  case — ^that  is  to  say,  the  mere  fact  that  an  inter-State  road  might 
have  been  built  in  the  distant  future  is  not  sufficient  when  there  is  no 
inter-State  road,  even  on  paper,  at  the  time  of  the  transaction." 

Special  Assistant  U.  S.  Attorney-General  James  C.  Mc- 
Reynolds,  in  the  argument  which  he  made  before  the  Su- 
preme Court  on  October  10,  1911,  asserted  that  the  state- 
ments in  the  brief  filed  by  the  Central  Railroad  of  New 
Jersey,  were  "maliciously  false"  and  asked  that  the  brief  be 
stricken  from  the  files. 
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'  Lumbennan's  Association:  W.  R.  Wood,  Parker,  S.  D.; 
Charles  Webster,  Waucoma,  Iowa;  Willard  G.  HoUis,  Min- 
neapolis; George  F.  Thompson,  C.  M.  Porter,  Oskaloosa, 
Iowa;  E.  G.  Flin,  Minneapolis;  O.  M.  Botsford,  Winona, 
Mich.;  W.  D.  Day,  Dubuque,  Iowa;  M.  T.  McMahon, 
Fergus  Falls,  Minn.;  C.  A.  Finkbine,  Des  Moines,  and 
John  W.  Barry,  Cedar  Rapids,  Iowa. 

37. — ^United  States  v.  Winfield  A.  Hippuch,  and  seven  other  wall  paper 
manufacturers  and  jobbers. 

Indictment  returned  by  the  Federal  Grand  Jury  at  Cleveland,  Ohio, 
October  5, 1911,  charging  the  defendants  with  maintaining  a  coinbinatkm 
to  restrain  trade.  The  indictment  was  based  on  a  complaint  made  by 
Frank  Hull  of  Pittsburgh,  that  the  jobbers  and  manufacturers  had 
threatened  to  boycott  wall  paper  makers  who  sold  thdr  goods  to  5  and 
10  cent  stores.  The  defendants  furnished  bail. 
38. — ^United  States  v.  United  States  Steel  Corporation  and  others. 

Petition  for  injunction  and  dissolution  filed  at  Trenton,  N.  J.,  October 
27,  1911. 

The  Government's  petition  was  presented  to  the  late 
Judge  William  M.  Lanning  who  promptly  issued  an  order 
authorizing  the  service  of  subpoenas  outside  the  District  of 
New  Jersey.  Most  of  these  were  served  by  U.  S.  Marshal 
William  Henkel  in  the  Southern  District  of  New  York.  The 
petition  signed  by  Attomey-CJeneral  Wickersham,  J.  AL 
Dickinson,  the  former  Secretary  of  War,  as  special  assbtant 
Attorney-General  and  John  B.  Vreeland,  U.  S.  Attorney  for 
the  New  Jersey  District,  described  the  state  of  the  steel  and 
iron  business  before  and  after  the  steel  corporation  was 
formed.  It  then  charged  that  the  independent  concerns 
were  gathered  into  one  general  control  by  a  series  of  com- 
binations which  were  welded  finally  into  a  monopoly  the 
purpose  of  which  was  to  destroy  competition,  fix  and  main- 
tain prices  and  control  the  steel  and  business  of  the  country. 
The  petition  also  contained  a  reference  to  the  trust's  ac- 
quisition of  the  Tennessee  Coal  &  Iron  Company  in  which  the 
opinion  was  expressed  that  Ex-President  Roosevelt  was  not 
fully  aware  of  the  real  situation  when  he  authorized  the  deal. 

The  prayer  of  the  petition  asked  the  court  to  graat  this 
relief: 
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1.  To  order,  adjudge  and  decree  that  the  combination  and  conspiracies 
and  monopolizations  of  trade  and  commerce  hereinbefore  described  are 
imlawf  ul  and  that  all  acts  done  or  to  be  done  to  carry  out  the  same  or  any 
part  thereof  are  in  violation  of  the  act  of  Congress  of  July  2, 1890,  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies." 

2.  That  the  defendants  and  each  and  every  one  of  them  and  the  officers, 
directors,  stockholders  and  agents  of  the  defendant  corporation  and  of 
each  and  every  one  of  them  be  perpetually  enjoined  from  doing  any  act 
in  pursuance  of  or  for  the  purpose  of  carrying  out  the  same. 

3.  That  the  United  States  Steel  Corporation  in  and  of  itself,  as  well  as 
each  and  all  of  the  elements  composing  it,  whether  separate  or  individual, 
whether  considered  collectively  or  separately,  be  decreed  to  be  illegal  and 
in  restraint  of  trade  and  an  attempt  to  monopolize  and  a  monopolization 
within  the  first  and  second  sections  of  said  act  of  Congress  of  July  2, 1890, 
and  that  it  be  dissolved. 

4.  That  each  and  all  of  the  said  constituent  or  subordinate  companies 
shown,  as  aforesaid,  to  have  been  combined  in  restraint  of  trade  and  com- 
merce and  in  monopolization  of  trade  or  commerce  within  the  meanmg  of 
the  anti-trust  act,  each  in  and  of  itself,  as  well  as  each  and  all  the  elements 
composing  each  respectively,  whether  considered  collectively  or  separately, 
be  decreed  to  be  illegal  and  in  restraint  of  trade  and  as  an  attempt  to 
monopolize  and  a  monopolization  within  the  first  and  second  sections  of 
said  act  and  that  each  be  dissolved. 

5.  That  the  holding  of  stock  by  any  one  of  the  defendant  corporations  in 
another  of  the  defendant  corporations  under  the  circumstances  shown  be 
declared  illegal  and  that  each  of  them  be  enjoined  from  continuing  to  hold 
or  own  such  shares  and  from  exercising  any  right  in  connection  therewith. 

6.  That  the  said  several  defendant  corporations  shown  as  aforesaid  to  be 
constituents  or  subsidiaries  of  the  United  States  Steel  Corporation  be  en- 
joined and  prohibited  from  declaring  or  paying  any  dividend  to  the  said 
United  States  Steel  Corporation  or  to  any  person  or  corporation  for  its  use. 

7.  That  it  be  decreed  that  the  several  individual  defendants  combined 
each  with  other  persons  and  corporations  to  restrain  trade  and  commerce 
and  to  attempt  to  monopolize  and  in  monopolizing  within  the  first  and 
second  sections  of  said  act  and  that  each  of  them  be  enjoined  from  contin- 
uing to  carry  out  the  purposes  of  any  of  the  above  described  combinations 
and  conspiracies  and  attempts  to  restrain  commerce  and  trade  or  to 
monopolize  any  part  of  commerce  and  trade  among  the  States  and  with 
foreign  nations. 

8.  That  such  orders  and  decrees  be  made  in  respect  of  the  stock  issued 
under  the  several  combinations  aforesaid  as  shall  be  in  accordance  with 
equity  and  good  conscience  and  that  such  disposition  be  made  of  the  said 
various  properties  as  shall  effectuate  the  purposes  of  the  said  anti-trust  act. 

9.  That  the  said  lease  entered  into  as  aforesaid  by  the  Great  Northern 
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interests  and  the  Great  Western  Mining  Company  be  decreed  to  be  Olegal, 
in  restraint  of  trade  and  commerce,  an  attempt  to  monopolise  and  a  mo- 
nopolization within  the  first  and  second  sections  of  siud  act  and  that  the 
same  be  now  cancelled. 

10.  The  United  States  also  prays  for  such  other  and  fartfaerielief  as  the 
nature  of  the  case  may  require  and  the  court  may  deem  proper  in  the 
premises. 

After  naming  the  defendants  m  the  suit  the  petition  describes  conditianB 
in  the  steel  trade  prior  to  the  era  of  consolidation  which  b^an  in  1896^  as 
follows: 

Previous  to  and  until  the  year  1898  the  bulk  of  the  iron  and  steel  busanesB 
of  the  United  States  among  the  several  States  and  between  the  seiFenl 
States  and  foreign  countries  was  carried  on  by  many  different  peraoDSi 
partnerships  or  corporations  which  were  in  active  and  general  competatacD 
with  each  other,  except  at  various  times  and  in  various  localities 
such  trade  was  restrained  by  them  by  unlawful  pools  and 

In  1898  there  began  a  rapid  and  radical  revolution  in  the  steel  and  iioa 
business,  characterized  by  great  consolidations,  resulting  in  bringing  by  the 
year  1900  a  very  large  proportion  of  important  branches  of  those  industries, 
such  as  crude  and  semi-finished  steel,  rail,  structiual  sted,  plates,  merchant 
bars,  wire  rods  and  wire  products,  sheets,  tin  plate  and  tubes,  under  the 
control  of  consolidated  concerns,  each  comprising  many  who  fanDedj 
had  been  competitors. 

The  petition  in  part  said: 

There  was  m  1900  and  up  to  the  time  when  effective  steps  were  taken  to 
absorb  all  of  these  concerns  by  the  United  States  Steel  Corporation  aetive 
competition  between  the  Carnegie  Company,  the  Federal  Steel  Ccanpany 
and  the  National  Steel  Company,  the  three  principal  producers  of  cmde 
steel.  These  three  companies  were  also  in  competition  with  some  of  the 
other  consolidated  companies  in  the  sale  of  the  lighter  finished  prodneta 
The  success  achieved  and  the  power  gained  by  the  consc^dations  sUnui- 
lated  these  companies  and  those  controlling  them  severally  to  Karg^ 
terprise  and  more  ambitious  plans  involving  further  elunination  of 
petition  and  restraint  of  trade  and  commerce.  A  general  conaolidatiaB 
was  brought  about  through  the  United  States  Steel  Corporation,  therebj 
still  further  preventing  competition,  which  was  imminent. 

The  Cam^e  Company  and  the  Federal  Steel  Company  manufactored 
steel  rails,  some  other  heavy  finished  products  and  sei 
products.    For  the  sale  of  their  semi-finished  products  they  weie 
pendent  upon  other  manufacturers,  among  whom  were  some  of 
consolidated  companies. 

The  National  Steel  Company  was  in  the  same  condition,  exoept  that 
to  marketing  its  products  it  could  count  the  American  Sheet  Sted 
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pany,  the  American  Steel  Hoop  Company  and  the  American  Tin  Plate 
Company  as  customers  on  account  of  Iheir  bemg  closely  affiliated  through 
a  common  control. 

The  American  Steel  and  Wire  Company  which  in  its  beginning  enjoyed 
a  practical  monopoly  in  wire  products  and  subsequently  had  acquired  iron 
and  coal  properties  and  a  vessel  fleet,  was  mainly  dependent  on  other 
producers  for  the  steel  billets  used  in  making  its  product.  The  National 
Tube  Company,  which  at  its  formation  controlled  the  greater  part  of  the 
production  of  wrought  pipe  and  tubes  in  the  United  States,  purchased  a 
very  large  part  of  its  crude  steel. 

The  American  Sheet  Steel  Company,  the  American  Tin  Plate  Company 
and  the  American  Steel  Hoop  Company  were  only  partially  protected  as 
to  obtaining  their  raw  material  through  a  common  control.  There  was  a 
general  movement  upon  the  part  of  these  concerns  to  control  their  raw 
material  and  all  stages  of  the  manufacture  of  their  products. 

For  example,  the  American  Steel  and  Wire  Company,  whose  constituent 
concerns  had  largely  patronized  the  Federal  Steel  Company  and  the  Car- 
negie Company,  planned  in  1900  to  make  its  own  iron  and  steel.  The 
National  Tube  Company,  a  large  customer  of  the  Carnegie  Company, 
proposed  to  erect  additional  blast  furnaces  and  steel  works.  The  American 
Tin  Plate  Company,  the  American  Sheet  Steel  Company  and  the  American 
Hoop  Company,  then  large  customers  of  the  Carnegie  Company,  and 
other  makers  of  steel  were  rapidly  making  themselves  independent 
through  the  increase  of  the  crude  steel  capacity  of  the  National  Steel  Com- 
pany, which  secured  extensive  ore  and  coal  properties  and  a  fleet  of  lake 
ore  vessels. 

Thus  competition,  imder  old  methods  of  doing  business  having  been  re- 
stricted and  in  some  products  almost  entirely  destroyed,  threatened  to 
make  a  new  way  and  re-establish  itself  in  a  vigorous  fight.  The  leaders  in 
the  steel  industry  feared  the  breaking  down  of  the  restraints  upon  trade 
and  the  overthrow  of  the  partial  or  complete  monopolies  which  they  had 
established.  The  Carnegie  Company  and  the  Federal  Steel  Company  saw 
the  danger  of  their  former  customers  becoming  their  rivals.  Both  of  these 
companies  took  steps  looking  to  the  manufacture  of  finished  products, 
such  as  structural  material,  tubes  and  universal  plates. 

About  the  close  of  the  year  1900  the  Carnegie  interests  announced  that 
they  would  erect  an  immense  tube  plant  at  Conneaut,  on  Lake  Erie.  A 
period  of  greater  competition  had  already  been  foreshadowed.  This  an- 
nouncement brought  affairs  to  a  crisis.  A  '^  battle  of  the  giants"  was  dis- 
cussed in  the  daily  papers  and  in  the  trade  journals. 

An  opportimity  was  offered,  through  fm^er  consolidation  and  restric- 
tion of  trade  and  commerce,  for  enormous  profits,  as  a  reward  for  effecting 
the  combination  and  as  a  result  of  the  flotation  of  inflated  stocks.  On 
account  of  its  annoimced  purpose,  which  contributed  largely  toward  pre- 
cipitating the  crisis  and  also  on  account  of  its  great  strength,  it  was  mani- 
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fest  that  in  order  to  form  an  effective  combination  it  was  neoeasaiy  to 
control  the  Cam^e  company.  Considering  the  magnitude  of  the  en- 
tire undertaking  it  was  carried  to  a  conclusion  with  unprecedented  swift- 
ness. 

Within  four  months  from  the  annoimcement  by  the  Carnegie  Company 
of  its  piu'pose  to  extend  its  activities  into  new  fields,  a  new  corporatiaD  was 
created  for  the  purpose  of  preventing  fmiJier  competition,  and  eliTninating 
the  existing  competition  between  said  companies. 

After  stating  that  the  capitalization  of  the  corporation  was  larg^y  in- 
flated, the  petition  reads: 

The  carrying  through  of  consolidation  was  entirely  under  the  supervisioD 
of  J.  P.  Morgan  &  Co.  as  syndicate  managers.  The  S3mdicate  turned  over 
to  the  corporation  S25,000,000  in  cash,  which  constituted  all  that 
added  of  intrinsic  value  to  the  properties  combined  except  for  $3,000 
paid  in  by  the  incorporators  and  simdry  stocks  of  a  par  value  of  S174,000. 
For  this  consideration  and  its  expenses,  services  and  risk  the  syndicate 
received  $64,998,768,  par  value,  of  preferred,  and  $64,998,837  of  eommoQ 
stock  of  the  corporation.  This  enormoxis  takeout  was  possible  because 
the  syndicate  managers  and  those  most  influential  in  effecting  the  combina- 
tion were  prominently  identified  with  the  management  of  several  of  the 
constituent  companies  and  afterward  with  the  control  of  the  oorxMvatioD 
itself. 

The  imderwriting  syndicate  included  several  who  variously  were  officers 
or  directors  of  the  companies  which  were  combined.  The  total  amount  of 
the  new  capitalization,  representing  payments  in  stocks  to  [syndicates  as 
promoters  for  organizing  the  new  corporation  and  the  previous  combina- 
tions which  it  took  over,  exceeded  $15,000,000  after  allowing  for 
capital  contributed  and  reasonable  expenses.  The  new  inflated  capi 
tion  of  the  corporation  exceeded  the  old  inflated  capitalization  of  the 
stituent  concerns,  plus  the  new  cash  capital  provided  and  sundry 
as  above  mentioned,  by  $415,481,732  or  by  over  45  per  cent. 

The  main  prospect  for  maintaining  earnings  on  the  many  tnillimig 
for  promotion  and  issued  in  excess  of  valuation  was  the  power  in  the 
ness  achieved  by  combination,  the  potency  of  a  vast  aggr^^tion  of  capital, 
the  affiliations  brought  about  with  powerful  banking  and  transportataoa 
companies  and  the  direct  and  indirect  control  of  trade  that  thereby  ensued. 
This  was  a  fictitious  basis  resting  on  imlawful  combination.  The  vahie  of 
stock  thus  issued  largely  depended  upon  earnings  largely  based  upon  sub- 
jecting the  public  to  conditions  which  could  only  continue  by  an  abuse  of 
the  public. 

The  $160,000,000  in  bonds  of  the  Carnegie  company  except  $550,000 
were  exchanged  for  a  like  amoimt  of  the  bonds  of  the  corporation.  The 
stock  holdings  in  this  company  of  Andrew  Carnegie,  Mrs.  Lucy  C.  Car- 
negie and  George  Lauder,  amounting  to  $96,000,000  par  value,  were  ex- 
changed for  $144,000,000  par  value  in  first  mortgage  bonds  of  the  Sled 
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Corporation.   The  remainder  of  the  Carnegie  stock,  $64,000,000  par  value, 
was  exchanged  for  S98,277,120  par  in  preferred  stock  and  $90,279,040  par 
in  the  common  stock  of  the  corporation.   Thus  was  given  for  $160,000,000 
par  value  of  stock  and  $159,450,000  bonds  of  the  Carnegie  Company 
$303,450,000  of  bonds  and  $188,556,160  of  stock  of  the  corporation,  mak- 
ing a  capitalization  of  $492,006,160  in  exchange  for  one  of  $319,450,000. 
The  value  of  the  tangible  property  of  the  Carnegie  Company  did  not  ex- 
ceed $160,000,000.    The  books  of  the  Carnegie  Steel  Company,  Ltd., 
showed  that  the  net  value  on  December  31,  1899,  of  the  assets  was 
$75,610,104.    This,  to  a  large  extent,  represented  the  actual  cost  of  the 
property  as  shown  in  the  balance  sheets  of  the  company,  and  the  same 
was  a  full,  fair  and  accurate  valuation.    This  statement  from  the  books 
was  verified  under  oath  by  Andrew  Carnegie  and  other  members  of  the 
company.   Before  the  Steel  Corporation  was  formed  and  within  three  years 
prior  thereto  H.  C.  Frick  obtained  an  option  on  the  Carnegie  property  at 
the  price  of  $160,000,000.    He  proposed  the  purchase  to  J.  P.  Morgan, 
who  declined  it  upon  the  groimd  that  the  price  was  too  high.    And  yet, 
when  the  plan  was  made  to  bring  all  of  these  properties  under  one  great 
combination  and  get  rid  of  Mr.  Carnegie  as  a  competitor,  Mr.  Morgan  and 
associates  paid  not  less  than  $492,006,160  for  substantially  the  same  prop- 
erty which  he  but  a  short  time  before  did  not  consider  worth  $160,000,000. 
The  President  (Roosevelt)  was  not  fully  acquainted  with  the  state  of 
affairs  in  New  York  relevant  to  the  transactions  as  they  existed.    If  he 
had  been  fully  advised  he  would  have  known  that  a  desire  to  stop  the  panic 
was  not  the  sole  moving  cause  but  that  there  was  also  a  desire  and  purpose 
to  acquire  the  control  of  a  company  that  had  recently  assumed  a  position 
of  potential  competition  of  great  significance.    The  President,  taken  as 
he  was  partially  into  confidence  and  moved  by  his  appreciation  of  the 
gravity  of  the  situation  and  the  necessity  for  applying  what  was  repre- 
sented to  him  to  be  the  only  known  remedy,  stated  that  he  did  not  feel 
it  to  be  his  duty  to  prevent  the  transaction.    The  matter  then  moved 
rapidly  to  consummation. 

The  corporation  and  its  powerful  banker  allies  did  not  advance  the 
money  or  lend  the  bonds  of  the  corporation  upon  the  Tennessee  stock, 
which  would  have  relieved  Moore  &  Schley  so  far  as  the  Tennessee  col- 
lateral was  concerned  and  which  would  not  have  exceeded  $6,000,000  or 
$8,000,000.  They  took  the  position  that  nothing  would  relieve  the  situa- 
tion but  the  Steel  Corporation  taking  over  absolutely  the  majority  of  the 
Tennessee  stock.  This  was  done  and  the  corporation  acquired  also  under 
the  same  agreement  additional  stock,  bringing  the  entire  amoimt  up  to 
$30,374,825,  leaving  outstanding  only  $220,160.  The  corporation  ex- 
changed for  the  stock  its  own  bonds  on  a  basis  which  paid  par  in  cash  for 
stock  which  Gary  a  few  days  before  said  was  not  worth  more  than  sixty 
cents  on  the  dollar. 

While  as  to  much  of  the  situation  the  facts  are  in  doubt,  it  is  certain  that 
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the  Sted  Corporatioii  availed  itself  of  the  embarrafisment  of  Moore  k 
Schley  at  a  most  critical  period,  and  the  hammering  of  the  Tennessee  stock 
and  the  threatening  of  a  general  financial  calamity,  to  acquire  the  oontrol 
of  a  competitor,  taking  on  a  formidable  aspect.  By  this  purchase  the 
Steel  Corporation  acquired  447,423  acres  of  mineral  lands  in  Tennesaee, 
Georgia  and  Alabama,  containing  approximately  400,000  tons  of  mer- 
chantable ore  and  1,200,000,000  tons  of  coal,  of  which  over  one-third  is 
coking  coal.  The  possibilities  of  the  Tennessee  properties  and  the  develop- 
ment of  its  raw  material  are  immense  and  greatly  increased  the  control  by 
the  corporation  over  the  total  available  ore  supply  of  the  oountiy. 

Under  the  policy  of  the  Steel  Corporation  there  grew  up  a  commnnity 
of  interest  and  a  power  to  influence  action  to  a  common  purpose  never  ex- 
ceeded in  the  commercial  history  of  the  world.  There  came  into  existence 
a  system  of  interlacing  of  directorates  which  embraced  ahnost  the  entire 
commercial  and  financial  powers  of  the  country.  It  has  been  a  constantly 
growing  system  since  the  creation  of  the  corporation  and  therefore  the 
personnel  and  alliances  vary  for  the  several  years  since  1901,  but  the  sys- 
tem and  the  power  achieved  by  it  have  been  practically  the  same  down  Ut 
the  present  time. 

The  bill  named  as  defendants:  The  United  States  Steel 
Corporation,  the  Carnegie  Steel  Company,  the  Cam^e 
Company  of  New  Jersey,  the  Federal  Steel  Company,  the 
National  Steel  Company,  the  American  Steel  and  Wire 
Company  of  New  Jersey,  the  National  Tube  Company,  the 
Shelby  Tube  Company,  the  American  Tin  Plate  Compao j, 
the  American  Sheet  and  Tin  Plate  Company,  the  Am^can 
Sheet  Steel  Company,  the  American  Steel  Hoop  Company, 
the  American  Bridge  Company,  the  Lake  Superior  Consoli- 
dated Iron  Mines,  the  Union  Steel  Company,  the  Clearton 
Steel  Company,  the  H.  C.  Frick  Coke  Company,  the  Ten- 
nessee Coal  and  Iron  and  Railroad  Company,  the  Great 
Western  Mining  Company,  the  West  Missabe  Land  Com- 
pany, Limited,  the  Wright  Land  Company,  Limited,  the 
Davis  Land  Company,  Limited,  the  Wells  Land  Company, 
limited,  the  Stone  Land  Company,  Limited,  the  Wabigon 
Iron  Company,  the  Minosin  Iron  Company,  the  Nibiwa 
Iron  Company,  the  Wenona  Iron  Company,  the  Minawa 
Iron  Company,  the  Leonard  Iron  and  Mining  Company, 
the  Argur  Iron  Mining  Company,  the  Phillmore  Iron  Mining 
Company,  the  Harrison  Iron  Mining  Company,  the  Jackson 
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Iron  Mining  Company,  the  Polk  Iron  Mining  Company, 
the  Tyler  Iron  Mining  Company,  the  Vanbexiren  Iron 
Mining  Company,  Louis  W.  HiU,  James  N.  Hill,  Walter  J. 
Hill,  Edward  T.  Nichols,  J.  H.  Gruber,  J.  Pierpont  Morgan, 
Charles  Steele,  George  W.  Perkins,  E.  H.  Gary,  Charles  M. 
Schwab,  Andrew  Carnegie,  Henry  C.  Frick,  James  Galey, 
William  H.  Moore,  J.  H.  Moore,  Edmund  C.  Converse, 
Percival  Roberts,  Jr.,  Daniel  G.  Reed,  Norman  B.  Ream, 
John  D.  Rockefeller,  John  D.  Rockefeller,  Jr.,  P.  A.  B.  Wid- 
ener  and  William  P.  Palmer. 

Upon  the  filing  of  the  Government's  petition,  former 
Judge  E.  H.  Gary  made  clear  the  position  of  the  corpora- 
tion's directors  in  a  statement  reading  as  follows: 

I  think  it  would  be  improper  for  me  at  this  time  to  make  any  coEunents 
concerning  the  suit  which  has  been  brought  against  the  United  States 
Steel  Corporation,  except  to  say  I  regret  exceedingly  that  the  Department 
of  Justice  felt  called  upon  to  institute  proceedings.  If  any  harm  results 
it  will  fall  upon  the  stockholders,  aggregating  a  very  large  number,  and 
any  loss  to  them  must  be  deplored.  It  is  a  time  for  every  one  to  keep 
cool,  with  a  disposition  to  patiently  await  results,  knowing  that  in  the  end 
justice  will  be  done  to  all  interests. 

I  believe  a  disclosure  of  all  the  facts  applicable  to  the  allegations  con- 
tained in  the  Government's  biU  of  complaint  as  a  ground  for  relief  will 
show  that  the  suit  ought  to  be  decided  in  favor  of  the  corporation  on  the 
merits,  and  that  the  following  facts  will  be  established: 

1.  That  in  the  organization  of  the  United  States  Steel  Corporation  those 
in  charge  had  no  intention  of  forming  a  monopoly  or  of  restraining  trade. 

2.  That  the  corporation  never  has  had  or  attempted  to  exercise  a  mo- 
nopoly or  to  restrain  trade. 

3.  That  the  conduct  of  the  afiFairs  of  the  corporation  has  clearly  and 
positively  negatived  any  e£fort  or  intention  to  violate  any  provision  of  the 
Sherman  law. 

4.  That  the  existence  of  the  corporation  has  been  of  benefit  and  not  of 
injury  to  its  employees,  its  customers,  its  competitors  and  the  general 
public. 

5.  That  no  misrepresentation  was  made  to  the  President  relative  to  the 
Tennessee  Coal  and  Iron  properties  and  that  the  motive  of  those  connected 
with  the  purchase  was  to  prevent  a  threatened  general  financial  disaster, 
which  would  have  adversely  afifected  the  corporation  as  well  as  others. 

Replying  to  the  reference  made  to  him  in  the  Government's 
petition,  former  President  Roosevelt  in  an  eight  page  article 
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in  the  Outlook  for  November  18,  1911,  among  other  things, 
said: 

The  suit  against  the  steel  trust  by  the  Government  had  brought  vividly 
before  our  people  the  need  of  reducing  to  order  our  chaotic  Government 
policy  as  regards  business.  As  President  in  messages  to  Congress  I  re- 
peatedly called  the  attention  of  that  body  and  of  the  public  to  the  inade- 
quacy of  the  anti-trust  law  by  itself  to  meet  business  conditions  and  secure 
justice  to  the  people,  and  to  the  further  fact  that  it  might  if  left  unsuppie- 
mented  by  additional  legislation,  work  mischief,  with  no  compensating 
advantage;  and  I  lu-ged  as  strongly  as  I  knew  how  that  the  policy  f crowed 
with  relation  to  railwa3rs  in  connection  with  the  interstate  commerce  law 
should  be  followed  by  the  national  Government  as  r^ards  all  great  busi- 
ness concerns;  and  therefore  that  as  a  first  step  the  powers  of  the  bureau  of 
corporations  should  be  greatly  enlarged,  or  else  that  there  should  be 
created  a  Governmental  board  or  commission  with  powers  somewhat 
similar  to  those  of  the  Interstate  Conunerce  Commission,  but  oovering 
the  whole  field  of  interstate  business  exclusive  of  transportation  (which 
should  by  law  be  kept  wholly  separate  from  ordinary  industrial  business, 
all  common  ownership  of  the  industry  and  the  railway  being  forbidden). 
In  the  end  I  have  always  believed  that  it  would  also  be  necessary  to  give 
the  national  Government  complete  power  over  the  organization  and 
capitalization  of  all  business  concerns  engaged  in  interstate  commerce. 

The  Ex-President  next  quoted  from  a  letter  from  James  R, 
Garfield  in  which  the  latter  said  he  could  not  see  that  thev 
were  deceived  in  the  Tennessee  Coal  &  Iron  incident  nor 
that  any  good  would  result  from  making  the  courts  dictate 
the  methods  of  individual  corporations.  The  former  Sec- 
retary of  the  Interior  in  the  letter  further  stated  that  the 
position  taken  by  the  Government  was  "absolutely  destruc- 
tive of  legitimate  business."  The  former  president  in  the 
article  concurred  in  the  vievra  expressed  by  his  former  Secre- 
tary, and  added  that  Judge  Gary  was  truthful  in  his  testi- 
mony before  the  Stanley  Committee.  He  further  asserted 
that  the  Steel  Corporation  did  not  achieve  control  of  South- 
ern ores  by  annexing  the  Tennessee  Coal  &  Iron,  for  with  it, 
he  declared,  the  "steel  trust''  had  only  16  or  20  per  cent 
of  Southern  iron  lands. 

Continuing  the  Ex-President  said: 

The  showing  as  to  the  percentage  of  production  of  all  kinds  of  steel 
ingots  and  steel  castings  \s\  the  United  States  by  the  Steel  Ck>rpoiratiaD  and 
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by  all  other  manufacturers  respectively  makes  an  even  stronger  case.    It 
makes  the  case  even  stronger  than  I  put  it  in  my  testimony  before  the  in- 
vestigating committee,  for  I  was  scrupulously  careful  to  make  statements 
that  erred,  if  at  all,  against  my  own  position.   It  appears  from  the  figures 
of  production  that  in  1901  the  Steel  Corporation  had  to  its  credit  nearly 
66  per  cent  of  the  total  production,  as  against  a  little  over  34  per  cent  by  all 
other  steel  manufacturers.    The  percentage  then  shrank  steadily  imtil 
in  1906,  the  year  before  the  acquisition  of  the  Tennessee  Coal  and  Iron 
properties,  the  percentage  was  a  little  under  58  per  cent.    In  spite  of  the 
acquisition  of  these  properties  the  following  year,  1907,  the  total  per- 
centage shrank  slightly,  and  this  shrinking  has  continued  until  in  1910  the 
total  percentage  of  the  Steel  Corporation  is  but  a  little  over  54  per  cent 
and  the  percentage  by  all  other  steel  manufacturers  but  a  fraction  less 
than  46  per  cent.   Of  the  54.3  per  cent  produced  by  the  Steel  Corporation 
1.9  per  cent  is  produced  by  the  former  Tennessee  Coal  and  Iron  Company. 
Further  on  in  the  article  the  Ex-President  said  that  when  his  administra- 
tion took  office  anti-trust  laws.  State  and  national,  and  the  interstate  com- 
merce law  were  regarded  by  bxisiness  men  as  dead  letters.   The  Anti-trust 
law  came  to  be  enforced  because  it  was  on  the  statute  books  and  because 
"it  was  imperative  to  teach  the  masters  of  the  biggest  corporations  that 
they  were  not  and  would  not  be  permitted  to  regard  themselves  as  above 
the  law."  The  law  as  it  stood  served  a  useful  purpose  "  where  the  combina- 
tion has  been  guilty  of  misconduct"  as,  he  said,  in  the  case  of  Standard 
Oil  and  Tobacco.    Suits  were  brought  ''with  great  care"  and  in  most 
cases  were  successful.    They  were  of  use  because  they  "made  the  great 
masters  of  corporate  capital  in  America  fully  realize  that  they  were  the 
servants  and  not  the  masters  of  the  people  and  that  they  would  not  be  a 
law  unto  themselves."    But  the  situation  which  resulted  indicated  that 
the  anti-trust  law  was  not  enough  to  meet  modem  business  conditions  and 
the  increase  in  corporate  wealth.    He  tried  in  messages  to  Congress  to 
impress  this  fact,  but  it  was  impossible  to  make  the  public  realize  what 
the  situation  was.   A  sane  policy  was  fought  at  once  by  those  who  believed 
all  combinations  should  be  broken  up  and  by  those  who  wanted  big  business 
to  go  its  own  way. 

The  Ex-President  next  said: 

Attempt  to  meet  the  whole  problem  not  by  administrative  governmental 
action  but  by  a  succession  of  lawsuits  is  hopeless  from  the  standpoint  of 
working  out  a  permanently  satisfactory  solution. 

Moreover  the  results  sought  to  be  achieved  are  achieved  only  in  ex- 
tremely insufficient  and  fragmentary  measure  by  breaking  up  all  big 
corporations,  whether  they  have  behaved  well  or  ill,  into  a  number  of  little 
corporations  which  it  is  perfectly  certain  will  be  largely  and  perhaps  alto- 
getJier  under  the  same  controL 
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Such  action  Is  harah  and  miachievouB  if  the  corpcMutioa  is  gmhr  of 
nothing  except  its  siie:  and  where,  as  in  the  case  of  the  Standard  OQ  acd 
especially  the  Tobacco  trust,  the  corporation  has  been  guilty  of  immon! 
and  anti-social  practices  there  is  need  for  far  more  drastic  and  thonxigh- 
gping  action  than  any  that  has  been  taken  under  the  recent  decree  of  the 
Supreme  Court.  In  the  case  of  the  Tobacco  trust,  for  instance^  t&e  settle- 
ment in  the  Circuit  Court,  in  which  the  representatiyes  of  the  Gotod- 
ment  seem  inclined  to  concur,  practically  leaves  all  of  the  oon^ianies  r^ 
substantially  under  the  control  of  the  twenty-nine  original  defendants. 
Such  a  result  is  lamentable  from  the  standpoint  of  justice.  Tlie  deciaQQ 
of  the  Circuit  Court  if  allowed  to  stand  means  that  the  Tobaoeo  tnst 
has  nierely  been  obliged  to  change  its  cbthes,  that  none  <^  the  real  offendeis 
have  recdyed  any  real  punishment,  while,  as  the  New  York  Timta,  i 
pro-trust  paper,  says,  the  tobacco  concerns  in  their  new  clothes  are  b 
positions  of  ''ease  and  luxury,"  and  "immune  from  prosecatioii  unds 
the  law." 

Surely  miscarriage  of  justice  is  not  too  strong  a  term  to  a|^>ly  to  audi  a 
result  when  considered  in  connection  with  what  the  Supreme  Court  said  cf 
this  trust. 

The  only  way  to  prevent  perpetuation  of  control,  the  Ez-Freside&t  held, 
is  by  Government  supervision.    He  added: 

The  anti-trust  law  cannot  meet  the  whole  situation,  nor  can  any  modiS- 
cation  of  the  principle  of  the  anti-trust  law  avail  to  meet  the-idiole  situa- 
tion. The  fact  is  that  many  of  the  men  who  have  called  themselves  pro- 
gressives, and  who  certainly  believe  that  they  are  progressives,  represtct 
in  reality  in  this  matter  not  progress  at  all,  but  a  kind  of  oncere  rural 
torjrism.  These  men  believe  that  it  is  possible  by  strengthening  the  asti- 
trust  law  to  restore  business  to  the  competitive  conditions  of  the  middie 
of  the  last  century.  Any  such  effort  is  foredoomed  to  end  in  failure,  and, 
if  successful,  would  be  mischievous  to  the  last  degree. 

The  answers  of  the  United  States  Steel  Corporation. 
J.  Pierpont  Morgan,  George  W.  Perkins,  Andrew  Caroegie, 
John  D.  Rockefeller,  and  other  individual  defendants  signed 
by  Lindabury,  Depue  &  Faulks,  as  solicitors,  and  by  Joseph 
H.  Choate,  John  C.  Johnson,  Francis  Lynde  Stetson,  David 
A.  Reed,  Raynal  C.  Boiling  and  Richard  V.  lindabury  as 
counsel,  were  filed  on  February  1,  1912,  in  the  Federal 
District  C!ourt  at  Trenton,  New  Jersey. 

According  to  the  answers,  the  organization  of  the  subsid- 
iary companies  was  a  normal  and  necessary  developmect 
of  the  times,  and  the  organization  of  the  Steel  Corporatioa 
was  not  due  to  the  competition  of  the  Cam^e  companies, 
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but  was  prompted  by  the  Federal  Steel  C!ompany  which* 
although  largely  integrated,  was  without  finishmg  miUs 
for  sufSiciently  diversified  products  or  sufficient  capital 
either  to  build  or  acquire  them.  Wherefore  the  officers  of 
Federal  Steel,  learning  that  the  Carnegie  properties  were  for 
sale,  acquired  them  and  other  properties  needed  to  round 
out  the  business,  including  the  ore  properties  of  the  Lake 
Superior  Consolidated  Iron  Mines.  It  is  declared  that  the 
purchases  were  negotiated  ''at  arm's  length"  and  that  the 
properties  were  abundantly  worth  the  price  paid  for  them. 
The  purpose  of  these  purchases  resulting  in  the  organi- 
zation of  the  United  States  Steel  Corporation,  the  answers 
continued,  was  to  effect  economies  possible  only  by  integrat* 
ing  the  plants  and  processes  employed  in  the  manufacture 
of  steel  so  that  the  domestic  markets  could  be  supplied 
more  beneficially  to  both  producer  and  consumer  and  foreign 
commerce  could  be  more  successfully  carried  on.  These 
purposes  were  made  public  at  the  time,  and  it  was  declared 
that  the  attention  of  the  officers  of  the  United  States  Govern- 
ment was  particularly  directed  to  the  organization  ofT;he 
United  States  Steel  Corporation  at  the  time  it  was  effected. 

If  any  of  the  companies  acquired  by  the  Steel  Corporation  had  been 
organized  for  the  purpose  or  with  the  effect  of  restraining  trade  or  com- 
merce, the  answers  asserted,  or  if  they  constituted  an  attempt  at  mo- 
nopoly or  a  monopolization  of  trade  or  commerce,  neither  the  organizers 
of  the  Steel  Corporation  nor  the  said  corporation  had  any  knowledge  or 
information  thereof  when  the  said  companies  were  acquired. 

Continuing  the  answers  stated  that  officers  of  the  Govern- 
ment have  examined  into  it  again  and  again,  sometimes 
with  great  fulness  and  at  great  length,  but  that  never  until 
within  a  few  months,  so  far  as  these  defendants  are  aware 
and  as  they  believe,  has  any  department  or  responsible 
officer  of  the  Government  criticised  the  said  organization 
as  being  in  either  its  purpose  or  effect  a  combination  in  re- 
straint of  trade  or  commerce  or  a  monopoly  or  an  attempt 
at  monopoly;  that  in  the  meantime,  in  good  faith  and  with 
great  publicity,  the  Steel  Corporation  has  pursued  the 
objects  and  only  the  objects  for  which  it  was  organized,  as 
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then  and  hereinbefore  declared ;  that  full  and  accurate  reports 
of  all  its  operations  have  been  made  each  and  every  year 
since  it  was  organized  and  said  reports  have  been  furnished 
to  the  Government  and  published  to  the  world;  that  it  has 
cheapened  the  production  of  steel  to  the  consumer,  has 
extended  the  home  market  for  steel  products  and  has  in- 
creased its  foreign  trade  in  said  products  by  natural  develop- 
ment from  $8,000,000  in  1901  to  $60,000,000  in  1911;  that 
the  foreign  trade  thus  created  by  the  Steel  Corporati<Ni 
constitutes  upward  of  90  per  cent  of  the  total  export  trade 
of  the  United  States  in  said  products;  that  it  has  not  sup- 
pressed competition,  restrained  trade  or  effected  a  monopoly 
in  any  of  the  products  of  steel  or  attempted  so  to  do;  that 
the  niunber  of  competitors  of  the  Steel  Corporation  in  the 
United  States  has  largely  increased  since  1901  and  that  the 
output  of  said  competitors  has  increased  from  approximatdy 
40  per  cent  in  1901  to  upward  of  50  per  cent  in  1911.  Fur- 
ther: 

That  not  only  has  the  Steel  Corporation  gone  on  for  ten  years  without 
objection  from  the  Government  and  in  the  belief  that  its  organisation  acJ 
practices  were  in  conformity  to  law,  but  that  in  the  meantime  its  stock 
has  been  sold  several  times  over,  and  the  same  is  now  held  by  a  multitude 
of  small  investors  in  this  and  foreign  countries  who  purchased  the  same  c 
entire  good  faith,  not  doubting  the  legality  either  of  its  issue  or  of  the 
corporation  which  issued  it;  that  of  these  holders  35,230  are  registered  a$ 
conunon  stockholders  and  67,113  as  preferred;  that  of  the  holders  of  the 
conmion  stock  31,063,  or  88  per  cent;  and  of  the  preferred  62,199,  or  9:^ 
per  cent,  hold  not  more  than  100  shares  each.  That  much  of  the  remainder 
of  the  stock  has  been  issued  and  registered  in  the  names  of  peraoos  or 
firms  who  hold  the  same  in  trust  for  others  and  have  issued  certificates 
in  evidence  thereof;  that  the  niunber  of  such  certificate  holders  is  probabtv 
50,000,  making  the  actual  number  of  the  beneficial  owners  of  the  stock 
about  150,000;  that  among  the  roistered  holders  of  the  oorporatios'' 
stock  are  over  22,000  of  its  employees,  and  that  8,000  of  such  employee* 
in  addition  are  subscribers  therefor. 

The  defendants  submitted  'Hhat  after  acquiescmg  in  the 
organization  of  the  Steel  Corporation  for  so  long  a  time  an<l 
after  rights  of  so  sacred  a  character  had  grown  up  thereunder 
it  was  now  too  late  for  the  Govenunent  to  insist  in  a  eoun 
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of  equity  that  such  organization  was  in  itself  and  without 
regard  to  its  after  practices  an  illegal  thing." 

In  regard  to  the  Government's  allegations  regarding  the 
Great  Northern  ore  lease,  the  answer  recited  that  notice 
of  cancellation  of  the  lease  had  been  given.  On  the  Ten- 
nessee Coal  and  Iron  deal  the  defendants  stated  that  the 
proposition  for  the  acquisition  of  this  company  did  not 
ori^ate  with  its  officers  but  came  from  Moore  &  Schley, 
and  was  re-affirmed  that  the  representations  made  to  Presi- 
dent Roosevelt  at  the  time  were  made  in  good  faith  and  were 
absolutely  truthful.  It  was  also  denied  that  the  present  ore 
holdings  of  the  company  constitute  a  monopoly. 

The  allegation  that  the  company's  officers  designed  to 
restrain  trade  by  regulating  prices  at  the  "Gary  diimers" 
was  met  by  the  contention  that  these  meetings  ori^ated 
after  the  panic  and  were  designed  solely  for  a  ''frank  inter- 
change of  views  regarding  the  business  situation."  It  was 
admitted  that  the  meetings  ''brought  about  among  the  steel 
and  iron  manufacturers  a  realization  of  the  fact  that  they 
were  travelling  together  and  that  they  ought  to  help  and 
not  injure  one  another." 

Also  it  was  said : 

The  fraternal  feeling  so  developed  has  been  of  mestimable  benefit  to  the 
iron  and  steel  industry  and  to  the  public  at  large.  Owing  thereto  the 
steel  and  iron  business  and  the  business  of  the  country  generally  have  been 
steadied.  The  weaker  concerns  in  the  steel  and  iron  business  have  been 
able  to  continue.  Wages  of  the  employees  have  been  maintained  and  for 
the  first  time  in  its  history  the  steel  industry  has  passed  through  a  severe 
financial  panic  without  a  failure. 

In  regard  to  the  policy  of  the  company  the  answer  de- 
clared : 

Continuously  since  the  organization  of  the  Steel  Corporation  it  has  been 
the  declared  and  consistently  followed  policy  of  said  corporation  to  en- 
tourage rather  than  to  restrain  the  utmost  freedom  of  trade  and  commerce; 
to  refrain  from  acts  of  oppression  or  injustice  to  the  competitors  of  said 
corporation;  to  abstain  from  efforts  to  harass  such  competitors  or  to  exclude 
them  from  their  fair  share  of  interstate  or  foreign  commerce,  and  to  take 
no  steps  intended  or  calculated  to  prevent  the  growth  of  other  and  further 
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competition,  and  that  such  policy  has  been  well  known  throai^iout  tk 
industry  and  to  the  public  generally  and  the  Government  since  the  dsui- 
zation  of  the  Steel  Corporation.  Without  check  or  embarraasment  from 
said  corporation,  competition  in  the  iron  and  steel  business  in  tiie  United 
States  has  constantly  increased  since  the  organization  of  said  corpoistioo; 
throughout  the  whole  industry,  freedom  and  growth  of  competitioti  has 
existed;  the  vast  increase  in  capacity  made  by  the  companies  oontnficd 
by  the  Steel  Corporation  has  b^n  insufficient  to  maintain  its  pniportko 
of  the  iron  and  steel  business  of  the  country;  its  average  output  has  de- 
creased from  approximately  60  per  cent  in  1901  to  less  than  50  per  cent 
in  1911,  and  this  has  occurred  notwithstanding  the  great  increase  in  tbe 
corporation's  foreign  trade  and  notwithstanding  the  fact  that  this  fore^i 
trade  which  the  Steel  Corporation  has  created  amounts  to  upwanl  of  90 
per  cent  of  the  total  foreign  trade  of  the  country  in  sted  producta. 

The  joint  answer  in  conclusion  said: 

Defendants  deny  that  they  have  ever  violated  or  attempted  or  intended 
to  violate  the  anti-trust  act  or  any  provisions  thereof.  And  th^  partin- 
hirly  deny  that  they  are  now  engaged  in  violating  said  act  or  are  threaia- 
ing  or  intending  to  violate  the  same,  and  they  respectfully  submit  that  in 
the  absence  of  such  present  or  threatened  or  intended  violation,  this  honor- 
able court  is  without  jurisdiction  to  grant  the  relief  prayed  for  in  the  peti- 
tion or  any  part  thereof  or  any  other  relief  in  the  premises,  and  they  pimj 
to  be  hence  dismissed. 

Andrew  Carnegie,  in  a  separate  answer,  likewise  denied 
taking  any  past,  present,  or  intended  action  in  violation  of 
the  Anti-Trust  Act,  or  in  restraint  of  trade.  He  asserted  that 
he  had  no  knowledge  to  enable  him  to  answer  the  Govon- 
ment's  allegations  relating  to  companies  other  than  the 
Carnegie  Company,  though  he  did  not  admit  them.  He 
denied  that  the  purpose  and  effect  of  the  absorption  of 
the  Duquesne  Steel  Works  was  a  combination  in  restraint 
of  trade,  and  insisted  that  the  purpose  was  solely  to  get 
greater  industrial  efficiency,  and  that  the  corporations  and 
associations  consolidated  in  the  Carnegie  Company  were 
not  competing  companies.  He  denied  that  he  or  the  Carnegie 
Company  had  ambitious  plans  involving  further  elimination 
of  competition  and  restraint  of  trade. 

Concerning  the  sale  of  the  Carnegie  Company  to  the  Sted 
Corporation,  Mr.  Carnegie  insisted  that  while  it  was  true 
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that  he  was  '^  aware  of  the  formation  of  the  United  States 
Steel  Corporation  and  the  business  which  it  proposed  to 
conduct/'  he  did  not  combine  in  any  of  the  proposed  plans 
further  than  to  agree  to  sell  his  majority  stock  of  the  Carnegie 
Company  outright,  taking  in  pay  therefor  bonds  of  the  Steel 
Corporation,  to  be  secured  by  a  pledge  of  stocks  and  oth^ 
securities  owned  or  to  be  owned  by  the  corporation. 

''Having  agreed  to  make  this  sale/'  the  answer  stated, 
''he  took  no  part  in  the  plans  for  the  organization  of  the 
corporation,  nor  has  he  taken  any  part  either  direct  or 
advisory  in  its  business,  his  position  being  solely  that  of  a 
creditor  holding  obligations  of  the  corporation."  Of  the 
capitalization  and  terms  of  issue  thereof,  he  said  he  has  only 
a  general  knowledge  derived  from  publication  on  the  subject. 

Mr.  Carnegie  denied  the  allegation  that  the  value  of  the 
tangible  properties  of  the  Carnegie  Company  did  not  exceed 
$360,000,000  at  the  time  of  its  sale  to  the  corporation,  and 
that  the  net  value  of  its  assets  on  Dec.  31, 1899,  was  $75,610,- 
104.  The  allegation  in  the  petition  that  a  statement  from 
the  books  of  the  Carnegie  Steel  Company  to  this  effect  was 
verified  by  him  and  other  members  of  the  company  imder 
oath,  he  said,  refers  to  an  answer  to  a  bill  filed  in  the  Court 
of  Common  Pleas  of  Allegheny  County,  Penn.,  by  H.  C. 
Frick,  to  compel  an  accounting  for  his  interest  in  the  Car- 
negie Steel  Company,  Limited,  "a  partnership  association 
existing  prior  to  the  organization  of  the  Carnegie  Company, 
the  corporation  referred  to  in  the  pi^ent  petition."  He 
added  that  he  and  other  defendants  at  the  time  disputed 
Frick's  estimate  of  the  assets  of  the  partnership  as  more  than 
$250,000,000,  because  the  association,  though  worth  as  a  go- 
ing concern  far  more  than  its  book  value,  did  not  have  at 
that  time  tangible  assets  which  it  could  sell  or  transfer  for 
that  value. 

The  real  question  in  that  early  suit  as  to  the  value  of  the 
property,  Mr.  Carnegie  said,  was  based  on  "a  certain  agree- 
ment between  the  members  of  the  association,  by  which 
its  assets,  as  between  the  members,  were  to  be  estimated 
and  appraised  in  a  certain  way  for  the  purpose  of  fixing  the 
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value  of  the  interests,  both  of  incoming  and  outgoing  mem- 
bers." By  that  appraisement,  he  said,  "assented  to  by  the 
members  of  the  association,  including  H.  C.  Frick,  the  value 
of  the  assets  was  fixed  as  stated  in  the  petition  in  this  case." 
Mr.  Carnegie  declared  that  he  had  no  knowledge  and,  fiiere- 
fore,  cannot  admit  or  deny  the  averment  of  the  petition  that 
Frick  proposed  to  sell  the  Carnegie  property  to  J.  P.  Morgan 
for  $160,000,000,  and  that  the  latter  declined  on  the  ground 
that  the  price  was  too  high.  The  only  option  Fridc  had  oo 
the  property  of  the  Carnegie  Company,  he  declared,  was 
one  involving  the  pajrment  to  Carnegie  of  $157,950,000  for 
his  interest  alone. 

''Further  answering  this  paragraph,'^  Mr.  Carnegie  said, 
"this  defendant  says  that  his  sole  motive  in  agreeing  to  the 
sale  of  the  properties  of  the  Carnegie  Company  to  the 
United  States  Steel  Corporation  was  his  desire  to  retire  from 
the  hazards  and  responsibilities  of  active  business,  and  that 
since  said  sale  was  concluded  he  has  had  no  connection  with 
the  business  of  the  piurchasing  corporation  or  any  one  else. 
He  says  he  has  no  knowledge  and  cannot  affirm  or  deny  the 
allegations  as  to  the  actions  of  the  Steel  Corporation  or  its 
constituent  companies  since  its  organization,  and  that  his 
recollections  of  the  details  of  the  business  operations  of  the 
Carnegie  Company  and  its  constituent  companies  is  not 
sufficient  at  this  tune  to  enable  him  to  deny  or  affirm  the 
allegations  so  far  as  they  relate  to  the  actions  of  these  com- 
panics  before  the  organization  of  the  corporation." 

Mr.  Carnegie  concluded  by  pleading  lack  of  knowledge 
to  enable  him  to  answer  the  allegations  in  no  less  than  seven 
of  the  thirteen  paragraphs  of  the  Government's  petition — 
those  dealing  with  the  capacity  and  extent  of  the  properties 
brought  imder  combination  in  1901 ;  subsequent  acquisitioDS 
to  the  original  combinations;  the  position  achieved  by  the 
corporation  through  the  ownership  or  control  of  coal,  oc^^ 
iron  ore,  and  transportation;  extensions  and  earnings; 
charges  as  to  the  properties  of  various  constituent  companies; 
interlocking  directorates,  and  combinations  other  than  writ- 
ten pools  or  agreements.    But  he  denied  all  manner  of  unlaw- 


All  Anti-Trust  Suits  and  IndictaIents  661 

ful  combination  and  confederacy  wherewith  he  was  charged 
by  the  petition. 

John  D.  Rockefeller  in  his  answer  denied  that  he  had  any- 
thing to  do  with  the  formation  of  the  Steel  Corporation,  and 
said  he  was  not  a  member  of  any  imderwriting  or  other 
syndicate  relating  to  it.  '^His  sole  relation  to  the  Steel 
Corporation/'  his  answer  set  forth,  '^  was  to  sell  to  it  certain 
property,  save  as  he  was  an  elected  but  not  active  director 
for  a  lunited  period"— from  April  6,  1901,  to  Feb.  2,  1904. 
His  only  connection  with  the  corporation,  he  says,  was  his 
sale  of  the  Bessemer  Steamship  Company's  lake  fleet  to  the 
corporation  for  cash,  and  the  sale  of  his  interest,  nearly  the 
whole  in  the  Lake  Superior  Consolidated  Iron  Mines,  which 
owned  extensive  iron  mines  in  Minnesota.  This,  he  said,  h^ 
sold  at  a  price  payable  in  steel  preferred,  and  made  it  a  con- 
dition that  all  other  stockholders  of  his  company  should  be 
offered  the  same  terms.  He  added  that  he  sold  after  the 
Steel  Corporation  had  been  organized  and  had  acquired  the 
Carnegie,  the  Federal,  and  other  companies,  and  in  reliance 
that  the  Government  had  permitted  the  completion  of  the 
corporation's  organization  and  in  the  belief  that  his  sale  of 
property  to  the  corporation  was  in  no  way  a  violation  of  the 
Anti-Trust  law. 

Mr.  Rockefeller  denied  all  combination  in  restraint  of 
trade  generally,  and  asserted  that  he  had  no  connection  with 
the  companies  which  formed  the  Steel  Corporation,  and  that 
inasmuch  as  he  was  not  a  party  to  the  case  the  petition 
ought  to  be  dismissed  as  against  him.  The  answer  of  John 
D.  Rockefeller,  Jr.,  followed  substantially  that  of  his  father. 

The  answer  of  Edmund  C.  Converse,  a  director  of  the 
Steel  Corporation  and  former  president  of  the  National 
Tube  Company,  declared  that  competition  in  the  steel  indus- 
try, far  from  being  suppressed,  has  increased  since  the  form- 
ation of  the  corporation,  so  that  the  business  done  by  the 
corporation  is  now  less  than  60  per  cent  of  the  country's 
steel  business.  He  denied  that  there  has  been  or  is  any 
system  of  interlocking  directorates  or  financial  alliances  to 
control  the  steel  industry  or  to  extend  the  influence  or  power 
36 
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of  the  Steel  Corporation  over  trade  or  commerce,  or  that 
the  corporation  had  ever  sought,  held,  or  exercised  oontrol 
over  consumers  or  competitors.  The  ore  piu*cha8e8  it  made, 
he  said,  were  for  its  present  or  future  needs  only,  and  he 
added  that  there  are  ore  supplies  of  good  quality  and  enQ^ 
mous  quantity  open  to  all  in  this  country.  He  denied  that 
the  Steel  Corporation's  capitalization  is  in  excess  of  the  real 
values  of  its  properties,  and  said  there  was  no  basis  for  the 
Government's  charge  that  the  profits  of  the  cori>oration 
had  been  so  high  as  to  indicate  the  existence  of  a  monopoly. 

William  P.  Palmer,  president  of  the  American  Steel  and 
Wire  Company  of  New  Jersey  in  his  answer  admitted  sdling 
all  his  stock  in  the  Steel  and  Wire  Company  to  the  United 
States  Steel  Corporation  in  1901  and  that  the  sales  depart- 
ment of  the  Steel  and  Wire  Company  in  July,  1908,  entered 
into  an  agreement  with  the  Wire  Rope  Association,  the 
Rubber-Covered  Wire  Association,  the  Horseshoe  Manufact- 
urers' Association,  and  four  other  manufacturing  associatioiis 
named  in  the  Government's  petition.  He  said  he  was  told 
by  attorneys  that  the  agreements  were  legal,  but  that  in 
1909,  when  the  Steel  Corporation  learned  of  the  existence 
of  the  agreements,  the  American  Company  withdrew  from 
them,  at  the  request  of  the  Steel  Corporation. 

Replications  being  filed  by  the  Government  on  February 
29th,  1912,  William  P.  Brown  was  appointed  to  take  testi- 
mony in  the  suit.  The  first  hearing  was  in  New  York  City 
on  May  6th. 

The  United  States  Steel  Corporation  through  an  nma- 
pected  proceeding  was  on  February  6, 1912,  formally  warned 
of  the  possible  criminal  prosecution  of  some  of  its  membeis 
and  of  subsidiary  corporations  for  violation  of  the  Shennan 
Anti-Trust  law.  The  warning  was  co-incidental  with  applica- 
tion to  the  United  States  District  Court  for  the  Third  Circuit 
for  an  injimction  directed  to  all  the  defendants  in  the  dissolu- 
tion suit  to  prevent  the  finisher  destruction  of  pi^^ers  and 
documents  which  might  be  of  service  to  the  Govenmient* 
either  as  constituting  evidence  or  as  guides  to  the  Depart- 
ment of  Justice  in  its  search  for  testimony  to  prove  its  aliega- 
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tions  against  the  Steel  Trust.  The  charge  was  made  in 
papers  asking  for  an  injunction  filed  with  Judge  Gray  at 
Trenton  that  a  large  trunk  full  of  papers  had  already  been 
destroyed  by  persons  connected  with  the  Steel  Corporation. 
Judge  George  Gray  granted  a  temporary  injunction  and 
issued  a  rule  citing  the  Steel  Corporation  defendants  to  show 
cause  why  the  injunction  should  not  be  made  permanent. 
The  petition  explained  that  the  papers  destroyed  had 
been  produced  under  subpoena  before  the  Federal  grand 
jury  for  the  Southern  District  of  New  York,  and  included 
correspondence  between  Edwin  E.  Jackson,  supervisor  of 
the  steel  association,  and  the  officers  of  the  American  Steel 
&  Wire  Company  of  New  Jersey;  and  also  circular  letters 
purporting  to  have  been  issued  by  Jackson,  explaining  in 
detail  the  workings  of  the  pooling  agreements;  and  memo- 
randa written  by  Frank  Baackes,  vice  president  of  the 
American  Steel  &  Wire  Company,  or  some  other  officer  of 
that  corporation.  It  also  stated  that  the  papers  were  deliv- 
ered on  Jxme  29, 1911,  to  Charles  MacVeagh,  general  solicitor 
of  the  United  States  Steel  Corporation,  by  Henry  A.  Wise, 
United  States  Attorney  for  the  Southern  District  of  New 
York.  The  delivery  was  made  at  the  request  of  Solicitor 
MacVeagh,  who  in  acknowledging  their  receipt  sent  a  letter 
to  Mr.  Wise  containing  the  following  promise: 

I  understand  that  you  may  desire  to  examine  these  papers  at  some 
future  time  in  the  event  that  proceedings  shall  be  taken  against  the  com- 
pany or  some  of  its  officers,  and  therefore  I  agree  with  you  that  I  will 
keep  these  papers  in  my  personal  charge,  subject  to  examination  by  you 
or  your  assistants  at  any  time. 

According  to  the  petition  on  January  26,  1912,  Henry  E. 
Colton,  a  special  assistant  to  the  U.  S.  Attorney-General, 
applied  to  R.  V.  lindabury,  of  counsel  for  the  Steel  Corpora- 
tion, for  permission  to  examine  the  papers  which  Solicitor 
MacVeagh  had  promised  to  preserve  and  four  days  later  re- 
ceived an  answer  from  Raynal  C.  Boiling,  assistant  general 
Bolicitor  of  the  Steel  Corporation,  saying  that  he  thought 
the  trunkful  of  papers  had  been  returned  to  the  American 
Steel  &  Wire  Company  in  October,  1911.    BoUing  explained 
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that  he  had  telegraphed  to  Worcester,  Mass.,  asking  that 
the  trunk  be  forwarded  to  Trenton,  but  next  day  January 
31,  he  informed  the  special  prosecutor  that  the  docum^its 
required  by  the  Government  had  been  destroyed  by  Vice 
President  Baackes. 

"  The  said  papers  thus  unlawfully  destroyed,"  the  petition  went  od  to 
say,  '^  contained  matters  tending  to  show  that  J.  A.  Farrelly  fcHmerh* 
president  of  the  United  States  Steel  Products  (export)  Ck)mpaayy  now 
president  of  the  United  States  Steel  Corporation,  not  only  knew  of  said 
unlawful  pools  and  combinations,  described  above,  but  aided  and  abated 
in  their  successful  operation/' 

The  Government's  petition  fiurther  stated  that  about  the 
time  the  papers  were  produced  before  the  grand  jury  in 
New  York,  other  letters  pertaining  to  the  Horseshoe  Manu- 
facturers' Association,  in  which  Mr.  Taylor  represented  the 
American  Steel  &  Wire  Company;  and  correspondence  be- 
tween Russell  B.  Budd,  salesman  of  the  United  States  Steel 
Products  Company,  and  J.  A.  FarreU,  William  P.  Palmer, 
president  of  the  American  Steel  &  Wire  Company;  George  A 
Cragin,  assistant  general  sales  agent  of  the  American  Com- 
pany; Mr.  Taylor,  Mr.  Merriam,  another  sales  i^ent: 
Edwin  E.  Jackson  supervisor  of  the  so-called  pool  associations 
and  Louis  V.  Hubbard,  a  partner  of  Jackson,  were  examined. 

Continuing  the  petition  said: 

The  papers  thus  produced  substantially  contemporaneously  with  tlie 
said  trunkf  ul  of  papers  likewise  are  very  numerous  and  contain  data  tend- 
ing to  show  the  guilt  of  the  American  Steel  &  Wire  Company,  the  United 
States  Steel  Corporation  and  the  United  States  Steel  Products  (export^ 
Company,  as  charged  in  the  said  petition,  as  well  as  the  fact  that  said 
Farrell,  formerly  president  of  the  last-named  company,  now  president  of 
the  United  States  Steel  Corporation,  not  merely  was  cognisant  of  the  un- 
lawful pooling  arrangements  entered  into  by  the  American  Steel  ^  Wire 
Company  through  its  officers,  but  also  knowingly  aided  and  abetted  said 
imlawful  practices,  in  violation  of  the  Sherman  anti-trust  act. 

Through  the  destruction  of  the  papers  contained  in  said  trunk  tbe 
United  States  has  suffered  irreparable  injury. 

On  account  of  the  return  of  said  papers  to  said  Baackes  and  th»r  de- 
struction by  him,  notwithstanding  the  promise  of  said  general  solicator  d 
the  United  States  Steel  Corporation  to  keep  them  in  his 
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tioner  alleges  that  there  is  imminent  danger  that  the  papers  described 
above  will  be  destroyed. 

The  danger  of  such  destruction  is  especially  imminent  because  there 
are  officers  of  the  United  States  Steel  Corporation  and  its  subsidiaries  who 
have  not  yet  been  indicted  for  the  practice  which  said  papers  tend  to  show 
them  guilty,  to  wit,  of  having  been  involved  in  the  operation  of  the  afore- 
said unlawful  associations,  and  also  because  none  of  said  defendant  com- 
panies have  yet  been  indicted  in  respect  thereto. 

With  occasional  interruptions,  the  subsidiaries  of  the  United  States 
Steel  Corporation  have,  as  alleged  in  said  petition,  also  from  time  to  time 
been  members  of  similar  pools  and  agreements  in  respect  to  the  several 
products  manufactured  and  sold  by  them,  and  there  must  be,  unless  they 
have  been  already  destroyed,  among  the  records  of  the  United  States 
Steel  Corporation  or  its  subsidiary  companies,  correspondence,  papers, 
reports,  statements  and  accounts  relating  to  said  pools  and  agreements. 

The  letters  destroyed,  the  petition  averred,  related  to  the 
fixing  of  prices  through  a  central  party  and  a  method  of 
allotting  Government  work  to  one  party  at  a  time  through 
an  advance  arrangement  as  to  the  amount  of  the  bids.  It 
was  further  averred  that  the  letters  showed  unfair  practices 
upon  the  part  of  the  defendant  corporations  whereby  they 
maintained  pools  in  interstate  products  in  commercial  wire 
and  steel  and  iron. 

The  injunction  issued  by  Judge  Gray  restrained  the 
United  States  Steel  Corporation,  the  Carnegie  Steel  Com- 
pany, the  Federal  Steel  Company,  the  American  Steel  & 
Wire  Company  of  New  Jersey,  the  National  Tube  Company, 
the  Shelby  Steel  Tube  Company,  the  American  Typeplate 
Company,  the  American  Steel  Tinplate  Company,  the  Amer- 
ican Bridge  Company,  Lake  Superior  Consohdated  Iron 
Mines,  Tennessee  Coal,  Iron  &  Railroad  Company,  Union 
Steel  Company,  Clairton  Steel  Company,  H.  C.  Frick  Coke 
Company,  their  officers,  agents  and  employees,  from  de- 
stroying or  mutilating  any  of  the  papers  described  as  ma- 
terial to  the  evidence  in  the  case  of  the  United  States  v. 
the  United  States  Steel  Corporation  and  others,  as  prayed 
in  the  petition,  the  order  to  continue  in  force  until  the 
determination  of  said  rules. 

This  explanation  concerning  the  destruction  of  the  papers 
was  made  in  a  formal  statement  issued  by  former  Judge 


566  FlSDEBAI«  CJOUSTB  AND  PSiLGnCK 

Elbert  H.  Gaiy,  head  of  the  United  Stotes  Steel  CkMrporatki^ 
Februarys,  1912: 

I  regret  that  the  Govenunoit  has  thoo^t  it  neoesaaiy  or  deairafale  U) 
file  a  petition  for  an  injunction  to  restrain  the  Sted  Corporataoa  mad  ns 
subsidiary  eompanies  from  destrc^ying  evidence  which  the  Govcnunent 
might  wish  to  produce  in  sumwrt  of  its  suit  against  the  Steel  CorponUkiB. 
The  petition  is  baaed  npoa  the  mn^e  circumstance  that  some  tioie  ic 
October  last  Frank  Baackes,  vice-president  of  the  American  Steel  and 
Wire  Company,  caused  to  be  destroyed  certain  <^d  papers  thai  had  beea 
before  the  Federal  Grand  Jury  in  New  York  yrhen  ihej  were  investigalinf 
the  so-called  Jackson  wire  pools.  I  had  never  heard  of  the  destzuctioa  of 
these  papers  until  yesterday,  and  upon  inquiry  I  learn  that  the  oreum- 
stances  were  as  follows: 

In  the  spring  of  191 1  the  New  York  Federal  Grand  Jury,  undo-  tlie  <fimv 
tion  of  District  Attorney  Wise,  began  an  investigation  into  the 
wire  pools.    During  the  course  of  this  investigation  a  subpoena 
directing  the  wire  company  to  produce  all  letters  and  piqiers  bearing  ^QKB 
the  transactions  under  inquiry.    The  officers  of  the  wire  company  eook- 
plied  with  the  subpoena  by  gathering  together  from  their  files  aO  the  papers 
called  for.   They  were  very  numerous  and  filled  a  large  trunk.    One  of  the 
officers  brought  the  trunkful  of  papers  from  Worcester,  Mass.,  wha«  th^ 
were  assembled,  to  the  Grand  Jury  room  in  New  Yoik.    Instead  of  hma^ 
retained  in  the  custody  of  the  officer  producing  them  during  the  reoen  of 
the  Grand  Jury,  these  papers  were  all  turned  over  to  the  District  Attomer 
at  his  request  in  <H*der  that  he  and  his  assistants  mi^^t  have  opportunity 
to  examine  them.    As  I  am  informed,  this  examination  was  made  and  the 
papers  were  catalogued  and  their  contents  noted.    Upon  the  examination 
being  completed  and  upon  the  day  the  indictments  were  filed  the  trunkful 
of  papers  was  returned  to  Mr.  MacVeagh  in  response  to  his  letter  referrcd 
to  in  the  petition. 

The  indictments  were  all  disposed  of  by  pleas  of  nolo  contender  and 
the  papers  were  never  called  for  again  by  the  District  Attorney.  The  trunk 
remained  in  the  personal  charge  of  Mr.  MacVeagh  during  all  of  July  aod 
imtil  the  25th  of  August,  when  he  left  on  a  two  months  vacation.  During 
the  absence  of  Mr.  MacVeagh,  Mr.  Boiling,  Assistant  General  Solicitor, 
was  in  charge  of  the  office.  He  had  been  absent  in  Europe  dujiog  tke 
month  of  July  and  part  of  August.  At  the  end  of  September  the  offices  of 
Mr.  MacVeagh  and  Mr.  Boiling  were  moved  from  the  seventeenth  to  the 
sixteenth  floor  of  71  Broadway.  Mr.  Boiling  then  noticed  the  trunk  in 
one  of  the  offices  and  directed  that  inquiry  be  made  at  the  offices  of  the 
American  Steel  and  Wire  Company,  30  Church  street,  New  York  Cftr, 
to  ascertain  if  the  trunk  could  not  be  stored  there.  Upcm  hearing  that  it 
could,  he  directed  its  removal,  and  it  was  accordini^  ronoved  to  the 
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of  the  wire  compaay  on  or  about  September  28^  1911.    This  was  done 
without  the  knowledge  of  Mr.  MacVeagh. 

When  Mr.  Colton  of  the  Department  of  Justice  applied  about  the  end 
of  January  for  leave  to  inspect  the  contents  of  the  trunk,  Mr.  Boiling  made 
inquiry  at  the  office  of  the  wire  company  in  New  York  and  learned  that 
shortly  after  the  trunk  was  received  at  that  office  it  was  forwarded  by 
direction  of  Mr.  Baackes  to  the  office  of  the  wire  company  at  Worcester, 
Mass.,  from  which  it  had  been  originally  sent.  Further  inquiry  developed 
that  after  its  arrival  at  Worcester  it  contents  were  destroyed  by  order  of 
Mr.  Baackes.  Mr.  Baackes  reports  that  when  he  ordered  the  contents 
destroyed  he  supposed  that  all  the  prosecutions  growing  out  of  the  wire 
pools  were  at  an  end  and  that  the  papers  were  no  longer  needed  for  any 
purpose. 

The  United  States  Steel  Corporation  and  the  other 
defendants  on  March  7th  filed  answers  in  the  injunction 
proceedings.  The  answers  asserted  that  the  papers  were 
destroyed  by  Frank  Baackes,  who  at  the  time  of  their  de- 
struction had  no  knowledge  or  belief  that  they  would  be 
again  required  by  the  Government  in  the  prosecution  of  the 
Steel  Corporation.  It  was  denied  in  the  answers  that  the 
papers  in  question  tended  to  show  that  James  A.  Farrell, 
former  president  of  the  United  Steel  Products  Company  and 
president  of  the  United  States  Steel  Corporation,  aided  or 
abetted  in  the  operation  or  in  the  conduct  of  the  Steel  and 
Wire  Association  or  had  any  part  therein. 

The  affidavit  of  Mr.  Baackes,  incori)orated  in  his  answer, 
set  forth  that  after  the  papers  had  been  returned  he  sup- 
posed all  the  facts  which  could  be  proved  by  them  had  been 
established.  It  also  stated  that  to  have  returned  the  papers 
to  the  various  files  would  have  involved  considerable  labor 
and  served  no  useful  purpose.  Mr.  Baackes  further  said  he 
took  the  coiu'se  he  did  "as  a  natural  disposition  of  papers  no 
longer  considered  of  any  use  in  the  conduct  of  my  business 
and  as  had  been  my  custom.'^ 

While  the  Stanley  Steel  Investigating  Committee  was 
examining  witnesses,  the  books  and  other  records  of  the 
United  States  Steel  Corporation  under  subpoena  were  turned 
over  to  Farquhar  J.  MacRae,  an  expert  accountant  for 
examination.     He  made  his  report  to  the  committee  on 
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side  trade  information.  Then  the  output  was  allotted  be* 
tween  twenty-four  mills  in  the  combination,  on  the  basis  of 
a  total  product,  which  meant  a  material  restriction  of  pro- 
duction. Agreements  f  dlowed  regulating  the  basis  on  which 
weights  of  paper  should  be  determined.  Prices  were  to  be 
maintained,  then  raised,  and  raised  again,  until  the  total 
advance  reached  $12  a  ton. 

Of  this  advance,  $6  a  ton  was  paid  into  the  pool  and  of 
the  amount  so  paid  in  the  twenty-four  mills  received  back 
70  per  cent.  The  two  doten  affiliated  paper  manufacturers 
therefore  netted  in  addition  to  such  profits  as  they  were 
making  before  the  $12  advance,  $10.50  a  ton  additional 
without  any  worry  about  non-assenting  or  iminvited  mills 
cutting  prices  on  them. 

Cutting  down  of  mills  so  as  to  limit  the  output  as  well  as 
discriminations  in  prices  upon  shipments  west  of  Minneapolis 
and  north  of  Omaha,  were  also  alleged  against  the  combine. 
Also  the  imposition  of  fines. 

Pleas  of  guilty  were  entered  on  June  19, 1908,  by  these  de- 
fendants, who  were  fined  $2,000,  each :  Allen  Brothers  C<Hn- 
pany,  Sioidy  Hill,  N.  Y.,  out  of  business;  Amalonmink  Paper 
Company,  North  Water  Gap,  P^m.;  Bedford  Paper  and 
Pulp  Company,  Big  Island,  Va.;  Bayless  Pulp  and  Paper 
Company,  Austin,  Penn.;  Brownville  Paper  Company, 
Brownville,  N.  Y.;  the  Champion  Paper  Company,  Carth- 
age, N.  Y.;  C^itral  Paper  Ccwnpany,  Muskegon,  Mich.; 
Continental  Paper  Company,  Watertown,  N.  Y. ;  De  Grasse 
Paper  Company,  Pyrites,  N.  Y.;  the  Dexter  Sulphite  Pulp 
and  Paper  Company,  Dexter,  N.  Y. ;  Detroit  Sulfate  Pulp 
and  Paper  Company,  Detroit,  Mich.;  Fletcher  Paper  Com- 
pany, Alpena,  Mich.;  Gould  Paper  Ccwnpany,  Lyons  Falls, 
N.  Y.;  Hartje  Paper  Manufacturing  Company,  Steuben- 
ville,  Ohio;  The  Island  Paper  Company,  Carthage,  N.  Y.; 
The  Island  Paper  Company,  Menasha,  Wis.;  the  Jefferson 
Paper  Company,  Black  Eiver,  N.  Y.;  Newton  Fidls  Pi^per 
Company,  Newton  Falls,  N.  Y. ;  The  Orono  Pulp  and  Paper 
Company,  Orono,  Me.;  the  Parsons  Pulp  and  Papw  Com- 
pany, Parsons,  West  Va.;  the  Petoskey  Fibre  Riper  Comr- 
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Steel  Corporation,  that  in  order  to  embarrass  competitors 
in  the  pig  iron  and  semi-finished  steel  lines,  the  corporation 
continually  kept  up  the  prices  in  these  commodities,  thus 
insuring  a  large  profit  in  their  sale,  and  cut  down  the  profits 
made  in  the  finished  operations  where  they  had  little  or  no 
competition.  To  support*  this  conclusion  MacRae  pointed 
out  that  the  companies  paying  the  greater  dividends  were 
the  companies  engaged  in  original  operations  on  the  raw 
material  and  not  those  completing  the  manufacture  of  a 
highly  finished  product. 

Concerning  the  dividends  which  the  Steel  Corporation 
paid  to  the  stockholders  in  subsidiaries,  and  as  interest  on 
collateral  trust  bonds  of  the  Carnegie  Steel  Company, 
the  report  contained  this  statement: 

Carnegie  Ck) $227,280,000.00 

Federal  Steel  CJo.  (com.) 114,816,182.00 

Federal  Steel  Co.  (pfd.) 31,157,128.50 

National  Tube  Co.  (com.) 29,783,905.60 

American  Steel  &  Wire  Co.  (com.) 61,110,460.25 

American  Steel  A  Wire  Co.  (pfd.) 27,299,158.25 

National  Steel  Co.  (com.) 6,400,000.00 

National  Steel  Co.  (pfd.) 3,779,153.00 

American  Tin  Plate  Co.  (com.) 7,419,690.00 

American  Tin  Plate  Co.  (pfd.) 3,634,372.00 

American  Sheet  Steel  Co.  (com.) 3,184,948.00 

American  Sheet  Steel  Co.  (pfd.) 6,573,568.00 

Amer.  Sheet  A  Tin  Plate  Co.  (com.) 26,540,833.00 

Amer.  Sheet  A  Tm  Plate  Co.  (pfd.) 12,004,804.00 

American  Steel  Hoop  Co.  (com.) 1,330,000.00 

American  Steel  Hoop  Co.  (pfd.) 2,041,497.51 

American  Bridge  Co.  (pfd.) 19,716,677.60 

Oliver  Iron  Mining  Co 2,400,000.00 

Lake  Superior  Con.  Iron  Mining  Co 66,689,969.03 

Shelby  Steel  Tube  Co.  (pfd.) 2,224,996.00 

Pittsburgh  Steamship  Co 243,870.00 

Clairton  Steel  Co 4,235,000.00 

Total $675,164,849.04 

Interest  on  Carnegie  Company  collateral  trust  bonds.       77,959,637.49 
Grand  total $753,124,386.53 

As  to  the  profits  of  the  syndioftte  organized  by  J.  P.  Morgaii 


I 


570  Federal  Courts  and  Practice 

&  Co.  which  formed  the  United  States  Steel  Corporation, 
MacRae  said : 

The  profits  of  the  syndicate  of  the  United  States  Steel  Corpontioo 
amounted  to  roughly  $130,000,000  in  par  value  of  preferred  and  commnn 
stock,  from  Which  deducting  $28,000,000  in  cash  contributed  by  the  syn- 
dicate,  leaves  a  cash  profit  to  the  pnmioters  of  $62,500,000,  in  additioo  to 
$6,800,000  conmiiasion  subsequently  paid  to  J.  P.  Morgan  &  Co.  for  the 
inauguration  of  a  bond  ocHiversion  scheme. 

Conclusions  as  to  the  corporations  operating  in  restraint 
of  trade  were  set  forth  by  the  accountant  as  follows: 

"Competition  between  previously  competing  oonoenis 
was  terminated  by  the  control  of  upward  of  180  corporatkins 
into  one  security  holding  company  known  as  the  United 
States  Steel  Corporation." 

Continuing  MacRae  in  the  report  said : 

At  the  organization  of  the  United  States  Steel  Corporation  in  1901  its 
capitalization  was  $700,000,000 — ^more  than  the  fair  market  value  of  its 
tangible  property,  and  in  so  far  as  that  excess  represented  value  in  1901 
it  was  due  either  to  increased  earning  power  from  elimination  of  competi- 
tion; concentrated  ownership  of  basic  natural  resources,  iron  ore  and  ooal, 
or  in  some  degree  to  integration  efficiency.  Since  the  fonnati<Mi  of  the 
corporation  competition  with  the  so-called  independent  steel  companies, 
so  far  as  prices  are  concerned,  has  been  modified  by  the  policy  of  co- 
operation. In  the  formation  of  the  corporation  and  in  the  mergers  oc 
other  companies  which  preceded  it,  which  mergers  are  now  subsidiaries  of 
the  corporation,  the  three  most  important  features  to  be  oonsidered 
were: 

One — ^Restriction  or  elimination  of  competition,  the  most  important 
and  the  principal  cause  of  most  consolidations  in  the  steel  industry. 

Two — ^Integration,  namely,  the  acquisition  under  one  control  of  raw 
materials,  manufacturing  plants  and  transportation  facilities. 

Three — The  creation  of  a  great  amount  of  inflated  securities,  which  in 
many  cases  was  the  controlling  inducement  (or  owners  to  dispose  of  tbeir 
business;  also  the  opportunity  for  the  underwriters  and  promotes  to  reap 
a  huge  profit  in  the  flotation  of  those  securities. 

That  the  social  function  of  the  ''Gary  dinners"  was  to  aD  intoits  and 
purposes  the  inmiediate  successor  of  the  oldtime  pool  agreements  by  which 
prices  were  maintained  and  supply  controlled  in  the  old  days  of  cut-thitttS 
competition  in  the  steel  trade  was  MacRae's  conclusion. 

The  Gary  dinner  arrangement,  the  report  said,  whereat  the  so-caDed 
independents  are  influenced  to  reduce  their  production  conforauifaly  to 
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their  estimate  of  the  reduction  in  the  demand  existing,  and  to  Tnaintain 
prices,  is  objectionable  as  far  as  it  operates  to  exclude  free  competition. 
The  arrangement  was  designed  and  intended  to  operate,  and  has  operated 
admittedly  as  to  steel  rails,  although  it  is  claimed  that  the  so-caUed  inde- 
pendent participants  can  cut  prices  without  fear  of  penalty,  except  the 
dishonor  in  declaring  in  favor  of  a  named  price  and  then  selling  at  another 
price,  and  it  is  stated  in  the  answer  of  ihe  United  States  Steel  Corporation 
that  the  chaiiinan  of  the  board  of  directors  of  ihe  said  corporation  at  his 
opening  address  at  the  meeting  of  Jan.  11, 1911,  declared  his  position  as 
follows: 

It  seems  there  has  been  sufficient  performance  of  the  subject  of  the 
''meeting  of  the  minds,"  at  the  Gary  dinners  to  prove  that  as  far  as  it  is 
carried  out  by  the  combination,  it  must  interfere  with  one  participant 
competing  with  another,  even  though  disaffected  and  ill-advised  partici- 
pants might  isolatedly  violate  their  pledges. 

In  other  words,  although  it  was  not  tiie  purpose  of  the  association  to 
prevent  the  members  from  reducing  rates,  or  changing  rules  and  regulations 
fixed  by  the  association,  still  under  the  terms  of  the  agreement  a  member 
might  do  so,  the  preliminary  requirement  being  that  the  proposed  change 
might  be  voted  upon  at  a  meeting  of  the  association,  after  which  if  the 
proposal  was  agreed  to  the  one  making  the  proposal  could  make  such  re- 
duced rates,  notwithstanding  the  objections  of  the  others,  that  the  purpose 
of  this  provision  was  to  afford  opportunity  for  the  reasonableness  of  any 
proposed  law,  rule  or  regulation  to  be  considered  by  all  interests  and  inter- 
change of  views  on  the  effect  of  such  reduction,  and  that  reduction  of  rates 
had  been  made  in  numerous  instances  through  the  said  process  by  the 
association,  and  that  there  was  no  duress  of  fines  or  penalties  or  otherwise, 
nevertheless  the  conventions  agreed  to  and  enforced  would  be  objection- 
able as  regards  their  effect  upon  competition. 

The  report  flatly  contradicted  statements  made  by  steel  trust  officials 
before  the  committee  and  the  claim  made  by  Messrs.  Gary  and  Frick  when 
they  persuaded  President  Roosevelt  to  allow  the  corporation  to  absorb 
the  Tennessee  Coal  &  Iron  Company,  that  the  corporation  controlled  and 
desired  to  control  no  more  than  60  per  cent  of  the  steel  industry  of  the 
country. 

If  this  estimate  of  60  per  cent  refers  to  property  and  investment  in  the 
steel  business,  the  report  said,  it  may  be  noted  in  the  year  of  the  Tennessee 
Coal  &  Iron  deal  that  the  total  property  of  the  Bethlehem,  Cambria, 
Colorado,  Lackawanna,  Pennsylvania  and  Tennessee  companies,  added 
to  the  capital  stock  of  Jones  &  Laughlin  (because  the  statement  of  its 
property  is  not  available)  amounted  to  $365,768,889  from  the  best  source 
available,  these  companies  being  the  only  important  concerns  in  the  steel 
busmess  in  the  United  States  outside  of  the  United  States  Steel  Corpora- 
tion. This  amount  added  to  that  of  the  United  States  Steel  Corporation 
equals  a  grand  total  of  Sl;811,606,339,  of  which  the  property  account  of  the 
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United  States  Steel  Corporation  amounts  to  $1,445,837,450,  or  about  8D 
per  cent. 

And,  as  we  will  see,  the  Minnesota  tax  conunission  estimated  the 
United  States  Steel  Corporation's  percentage  of  ores  at  76  per  cent  in  1907 
and  80  per  cent  in  1909  in  Minnesota.  The  Minnesota  ore  is  the  basbof 
the  steel  industry. 

Discussing  the  motive  behind  the  policy  of  the  steel  corporatioii  m  m- 
quiring  the  plants  of  competitors,  the  report  said: 

Isolatedly  considered,  the  purpose  in  acquiring  independent  ooncens 
may  be  entirely  colorless,  but  when  considered  in  connection  with  tbf 
acquisition  of  other  independent  plants  admittedly  or  inferably  to  Vem- 
nate  competition,  the  continued  policy  and  practice  of  acquinng  oontidof 
companies  engaged  in  its  own  line  of  business  may  be  corroboratory  of  tiie 
conclusion  that  the  intention  was  to  prevent  competition  of  the  codo&ss 
acquired,  if  not  indicative  of  such  intention. 

The  report  also  stated  that  the  United  States  Steel  Corporation  caned 
$4,339,140  in  eight  years  through  its  subsidiary,  the  Union  Supply  Com- 
pany, which  sells  goods  to  employees.  The  report  set  forth  facts  and  ^ 
ures  tending  to  show  that  through  the  Supply  Company  the  Sted  Coipo- 
ration  had  made  100  per  cent  on  its  investment. 

The  exhibit  represents: 

That  the  capital  stock  of  the  Union  Supply  Company  was  $75,000  id 
that  it  was  increased  to  S500,000  in  April,  1902. 

That  366^  per  cent  dividends  were  paid  by  the  Supply  Companv  frtc 
Jan.  1,  to  Oct.  1,  1898,  before  the  Steel  Corporation  was  formed. 

That  200  per  cent  dividends  were  paid  by  the  company  for  the  y^ 
1900;  100  per  cent  dividends  paid  in  1901,  and  that  the  dividends  in  19(£. 
after  the  reorganization  of  the  company,  amounted  to  S413,066.66. 

The  total  earnings  of  the  Union  Supply  Company  from  1902  to  191*^ 
inclusive,  were  S4,339,140,  and  the  dividends  in  that  period  $3,550,(01 
The  cost  of  the  Union  Supply  Company,  the  report  shows  to  have  betr 
$274,000,  whUe  the  corporation  claims  interest  on  an  investmoit  d 
$1,398,873.53,  which  includes  a  surplus  of  $615,641.52. 

The  stockholders  list  of  the  United  States  Steel  Corporation  diows  ths* 
its  stock  is  held  in  no  fewer  than  thirty-seven  foreign  countries^  indo^L: 
all  the  principal  coimtries  of  Europe,  and  many  of  those  in  other  parts  i 
the  world.  These  foreign  holdings  range  in  amount  all  the  way  from  Vf 
$80,163,300  of  common  stock  held  m  England  to  the  $100  of  prdenvc 
stock  held  in  Peru.  The  holdings  of  common  and  preferred  stock  in  esd 
of  these  foreign  countries  are  as  follows: 

CbnuiKMk  pitisj*c 

Africa $100  16,5a 

Algiers 19,000  2.O0t- 

Argentina 400  U^ 

Australia 600  13;3iO 
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Common  Preferred 

Austria 49,600  1,100 

Belgium 127,100  56,100 

Bermuda 1,600  400 

BrazU 2,000 

British  India 900  2,000 

Canada 2,678,200  8,628,600 

Central  America 9,200  4,500 

ChUe 200 

China 2,500  2,400 

Denmark .• 4,000 

Egypt 3,000  4,000 

England 80,163,300  17,687,600 

France 6,162,200  3,301,000 

Germany 209,600  328,500 

Gibraltar 10,000  

Holland 24,411,300  2,634,000 

Ireland 285,600  437,000 

Italy 14,900  155,400 

Japan 1,000  8,100 

Malta 8,000  40,600 

Mexico 44,600  35,800 

Morocco 700 

Norway 6,900 

Peru 100 

Portugal 19,000         

Russia 2,000  4,500 

Scotland 248,300  1,126,200 

Spain 248,000  39,500 

Sweden 5,000  114,400 

Switzerland 37,400  212,900 

Turkey 10,000 

Wales 15,000  38,900 

West  Indies 163,600  29,200 

Total $114,840,800  $29,941,500 

Total  common  and  preferred $144,782,300 

The  amount  of  United  States  Steel  held  abroad  has  steadily  increased 
since  the  close  of  1910,  although  by  1912  it  was  not  yet  back  to  the  maximum 
figure.  At  the  close  of  September,  1908, 24,9  per  centof  the  common  stock 
and  9.32  per  cent  of  the  preferred  was  held  in  foreign  countries.  The  rapid 
rise  in  the  price  of  United  States  Steel  during  the  closing  months  of  that 
year  and  in  1909  resulted  in  heavy  selling  from  abroad,  particularly  from 
Holland.   By  the  end  of  1910  the  percentage  of  common  stock  held  outside 
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of  the  United  States  had  declined  to  19.82  and  the  percentage  of  preferred 
stock  to  7.92.  The  large  part  which  the  Dutch  selling  of  the  stock  played 
in  the  reduction  in  foreign  holdings  is  indicated  by  the  fact  that  the  cant- 
mon  stock  held  in  Holland  on  Sept.  30,  1908,  was  $52,300,000,  and  it  bad 
declined  by  Dec.  31,  of  that  year,  to  $43,400,000.  The  Dutch  holdings  were 
later  reduced  much  further,  as  the  present  holdings  of  only  (24,411 ,300 
show. 

The  number  of  stockholders  of  record  of  the  United  States  Steel  Corpo- 
ration is  about  108,000,  of  which  69,993  are  holders  of  the  preferred  stock. 
The  actual  number  of  owners  of  the  stock  is  much  in  excess  of  the  stock- 
holders  of  record,  however,  for  the  reason  that  large  blocks  held  in  the 
names  of  investment  companies  or  of  brokerage  firms  are  the  property  noi 
of  those  in  whose  names  they  stand,  but  of  a  large  nimiber  of  individual 
investors.  It  is  known  that  the  total  number  of  individual  sharefaoldefs 
exceeds  125,000,  and  it  is  believed  that  the  actual  figure  is  closer  to  150,000. 

The  Bethlehem  Steel  Company,  the  Philadelphia  &  Read- 
ing Railway  Company,  and  the  Lehigh  Valley  Railroad 
Company,  on  January  4,  1911,  were  finked  $40,000  each,  by 
Judge  Holland,  in  the  United  States  District  Court  at  Phila- 
delphia, Pa.  The  railroads  which  were  convicted  of  remitting 
demurrage  charges  on  freight  cars  used  by  the  Bethlehem 
Steel  Co.,  upon  the  imposition  of  the  fines  announced  that 
they  would  appeal. 

The  companies  were  tried  on  a  large  number  of  indictments 
charging  offences  against  the  inter-State  commerce  laws. 
and  had  the  maximum  penalty  been  imposed,  the  Bethlehem 
Steel  Company  would  have  been  obliged  to  pay  $3,200,000, 
the  Lehigh  Valley  $2,500,000,  and  the  Readmg  $1,740,000. 
The  jury  recommended  leniency. 

The  companies'  defence  was  that  because  of  congestion 
at  the  steel  works,  where  improvements  were  being  made, 
they  were  unable  to  move  freight  cars,  and  that  in  remitting 
charges  no  crime  had  been  committed. 

A  hearing  before  the  Senate  Committee  on  Education  and 
Labor  on  the  Hughes  eight  hour  law,  held  in  Washington. 
D.  C,  on  January  26th,  1912,  was  enlivened  by  a  colloquy 
between  Senator  Borah  of  Idaho,  chairman  of  the  conmiittee. 
and  James  E.  Emory  of  Washington,  general  counsel  for 
the  National  Association  of  Manufacturers.  Senator  Borah 
sharply  criticised  labor  conditions  in  the  United  States  Steel 
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Corporation.  Mr.  Emory  objected  that  the  employmg 
manufacturers  should  not  be  made  'Hhe  vicarious  victims 
of  abuses  existing  only  in  one  industry." 

Attorney  Emory  in  his  argument  attacked  the  Hughes  bill, 
which  passed  the  House  before  Christmas,  as  vague  and 
ambiguous,  and  Senator  Borah  observed  that  some  industries 
have  gone  so  far  as  to  invite  and  need  Federal  attention. 

"What  industries?"  demanded  Attorney  Emory.  Senator  Borah  de- 
clared that  from  the  reports  of  the  Department  of  Commerce  and  Labor 
on  the  steel  industry  "the  United  States  Steel  Corporation  is  paying  mil- 
lions of  dollars  in  dividends  and  have  in  their  hell-holes  men  who  have 
worked  twelve  hours  a  day  for  seven  da3r8  in  one  week  and  others  who 
work  eighteen  iq  twenty-four  hours  in  one  shift.  This  is  something  that  a 
man  who  has  ti^en  an  oath  of  office  cannot  ignore." 

As  a  witness  before  the  Stanley  Steel  Committee  at 
Washington,  D.  C,  on  January  30,  1912,  Louis  D.  Brandeis 
of  Boston,  Mass.,  charged  that  the  Steel  Corporation  pays 
65  per  cent  of  its  employees  in  the  Pittsburgh  district  less 
than  the  average  cost  of  supporting  an  American  family  in 
that  city,  and  blamed  "these  horrible  conditions  in  the 
steel  industry''  on  the  abolition  of  unionism. 

The  condition  of  labor  in  the  Steel  Corporation's  plants  is  nothing 
less  than  slavery,  he  declared.  Figures  by  the  Associated  Charities  of 
Pittsburgh  show  that  the  minimum  on  which  a  family  of  man,  wife,  and 
three  children  can  live  in  Pittsburgh  is  $768  a  year.  The  average  wage  of 
65  per  cent  of  the  Steel  Corporation's  employees  is  17^  cents  an  hour.  By 
working  twelve  hours  daily  every  day  in  the  year,  including  Sundays,  65 
per  cent  of  the  Steel  Corporation's  mill  workers  earn  $1.50  less  than  this 
actual  bare  cost  of  living. 

The  Steel  Corporation  has  taken  from  the  American  public  in  the  past 
decade  S650,000,000  profits,  in  excess  of  a  liberal  return  on  the  amount  in- 
vested, and  this  has  been  done  because  its  employees  live  under  conditions 
inconsistent  with  American  democracy.  We  cannot  say  whether  the 
number  of  cents  made  by  these  miserable  creatures  of  the  steel  industry  is 
sufficient  for  them  to  live  on,  but  we  can  say  whether  the  men  in  the 
United  States  Steel  Corporation  can  be  required  by  the  directors  of  steel 
works  to  live  under  such  conditions. 

We  have  been  hearing  a  lot  about  the  tariff  protecting  American  labor. 
The  Department  of  Commerce  and  Labor  tells  us  60  per  cent  of  the  Steel 
Corporation's  employees  are  foreign  bom.   The  40  per  cent  of  Slavs  and  20 
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per  cent  of  other  foreign  labor  in  the  steel  mills  is  not  mere  accident,  and 
when  you  find  this  percentage  you  may  conclude  that  the  result  b  ooe 
that  was  contemplated  and  desired,  especially  since  it  appears  in  o&e 
of  the  best  organizations  in  the  world. 

Representative  Young  of  Michigan  wanted  to  know  wheth^  Mr. 
Brandeis  was  charging  the  Steel  Corporation  with  violation  of  the  contnct 
labor  laws. 

"I  don't  know,"  he  replied,  "but  any  large  employer  of  labor  finds  it 
possible,  without  entering  into  violation  of  contract  labor  laws,  to  attnc: 
to  his  mill  people  who  would  not  otherwise  come." 

Mr.  Brandeis  read  advertisements  published  by  Pittsburgh  labor  ages- 
cies  offering  employment  to  Slavs,  Hungarians,  and  Montenegrins,  and  de- 
clared he  had  been  informed  "  on  high  authority  "  that  these  agendes  repre- 
sented steel  plants. 

Assailing  the  pension  s3rBtem  of  the  Steel  Corporation  as  "pensxn 
peonage,"  Mr.  Brandeis  next  attacked  its  bonus  and  stock  purchase  sys- 
tems, saying: 

In  the  division  of  the  bonus  fund  in  one  of  the  plants,  out  of  seTcntr- 
two  employes,  fifty-two  were  Superintendents,  assistant  Superintoideiits, 
and  foremen;  nine  were  mechanics  and  civil  engineers,  six  were  in  the  me- 
chanical department,  and  five  in  the  administrative  ofilces.  There  wad 
not  a  laborer  benefited  by  the  fund. 

Shelby  M.  Harrison,  a  special  investigator,  a  witness 
before  the  Stanley  Committee  on  February  7,  1912,  testified 
that  convicts  in  Alabama  hired  out  to  the  Tennessee  Coal 
&  Iron  Company,  a  part  of  the  Steel  Trust,  for  use  in  the 
mines  were  flogged  and  cruelly  treated,  by  men  in  the  empiof 
of  the  coal  and  iron  company, 

"The  President  of  the  Tennessee  Coal  and  Iron  Company,'*  said  Harri- 
son, "told  me  frankly  he  thought  the  employment  of  this  convict  labor 
had  effectually  blocked  unionism  in  Alabama.  He  was  fair-minded  enou^ 
to  say,  however,  that  they  ought  not  to  have  to  employ  such  a  le\Tn^- 
Various  managers  told  me  the  employment  of  convict  labor  drove  tix 
imions  from  the  Birmingham  district." 

The  examination  of  Mr.  Harrison  covered  a  wide  range  of 
legal  and  penal  conditions  in  Alabama,  and  even  inchided 
the  operations  of  the  office  of  sheriff  of  Jefferson  County, 
The  convicts  there  worked  out  the  costs  as  well  as  their  fii^ 
These  fines  went  into  the  forfeiture  funds  of  the  county  for 
use  in  paying  fees,  and  it  was  to  the  interest  of  those  recdTing 
fees  to  have  this  fund  large  enough  to  pay  them. 
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Mr.  Harrison  told  the  committee  that  he  entered  the  con- 
vict mining  camp  of  the  Tennessee  Coal  and  Iron  Company  in 
May  and  June,  1911.  There  were  360  State  and  240  comity 
convicts  hired  out  to  the  company,  or  approximately  40  per 
cent,  of  the  whole  prison  population  of  the  State  who  are 
hired  out.  The  convict  labor  laws  were  responsible  for 
promulgating  laws  making  many  comparatively  trivial  acts 
offences.  He  said  that  of  the  123  negro  convicts  killed  in 
an  explosion  at  the  Banner  Mines  of  the  Birmingham  district, 
operated  by  the  Cranch  Consolidated  Coal  Company,  in 
April,  1911,  30  per  cent  were  convicted  for  less  than  thirty 
day  offences. 

When  not  working,  these  convicts  were  confined.  They 
were  divided  into  "task"  groups,  according  to  physical 
condition,  and  into  four  classes.  The  pay  was  $46  a  man  for 
first  class  State  convicts,  graduated  down  to  $10.50  a  man 
for  fourth  class  convicts.  The  county  convicts  averaged 
$12.50  a  man.  As  the  convicts  were  leased  to  the  mining 
camps,  this  money  went  to  the  State  and  county.  Alabama 
derived  $400,000  revenue  annually  from  these  convict  labor 
leases. 

Discussing  corrective  measures,  Mr.  Harrison  asserted 
that  there  were  three  methods  of  punishment.  First,  failure 
of  a  man  to  perform  an  allotted  task  resulted  in  a  flogging. 
Second  offence  meant  solitary  confinement  of  thirty  days 
on  bread  and  water.  The  third  method  was  offering  a  bonus 
to  the  State  or  county  for  coal  mined  above  a  required 
amount,  which  forced  the  convicts  to  work  harder. 

Representative  Bartlett  of  Georgia,  a  member  of  the 
committee,  observed  that  the  whole  system  of  convict  labor 
was  wrong. 

"I  don't  think  there  is  any  difference  in  committee  as  to 
that,"  added  Representative  Gardner  of  Massachusetts. 

"No  difference  of  opinion  as  to  that  with  us,"  interjected 
D.  A.  Reed,  attorney  for  the  Steel  Corporation  who  ex- 
plained that  the  Tennessee  Coal  and  Iron  Company  would 
abolish  the  convict  labor  sjrstem  as  soon  as  its  present  con- 
tracts with  the  State  and  county  expire. 
37 
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Speaking  before  the  Lehigh  University  Club  at  the  Hotd 
Astor,  New  York,  on  Saturday,  February  10,  1912,  former 
Judge  E.  H.  Gary  sounded  a  note  of  warning  to  capitalists 
in  their  dealings  with  labor  and  said  there  was  a  world  wide 
social  unrest  existing  now  not  unlike  that  which  existed 
before  the  French  revolution. 

We  men  of  great  power  and  wealth  have  not  always  done  the  ri^t 
thing,  and  unless  the  big  capitalists  and  great  corporations  take  a  leading 
position  in  helping  mankind,  I  firmly  believe  there  will  be  changes  made 
by  the  mob  for  better  or  for  worse.  There  is  danger  of  fanning  the  qnik 
into  a  flame. 

It  has  been  said  that  I  know  something  about  trusts.  I  will  not  dis- 
cuss that,  but  if  you  think  I  have  not  suffered  by  reason  of  the  chai^^ 
made  against  me,  and  the  interests  with  which  I  am  identified,  then  joo 
are  mistaken.  I  have  suffered  by  reason  of  this  criticism,  howevtf  unjiut 
it  might  have  been. 

Despite  it  all,  I  do  not  propose  to  lose  courage,  and  I  still  hope  thiDfS 
will  be  righted  in  the  end.  I  am  determined  to  do  all  in  my  power  to 
bring  about  closer  relations  and  a  better  understanding  between  the  cod- 
flicting  forces. 

I  appeal  to  you  gentlemen  here  to-night,  men  of  power  and  influence, 
to  exert  every  effort  in  the  same  direction.  It  is  the  time  when  enxfkfyen 
must  be  sure  they  are  doing  the  right  thing  with  their  emplojrees. 

Continuing,  Judge  Gary  in  part  said : 

There  is  a  feeling  of  imrest  throughout  the  world.  You  who  tnvel 
know  that  this  feeling  is  broadcast  in  every  country.  There  may  be  maoT 
reasons  for  the  feeling.  One,  communication  is  increasing.  When  anj- 
thing  is  done  it  is  inunediately  known  in  all  other  localities. 

Then  some  demagogues  for  reasons  of  their  own,  though  a  "stateBman." 
whom  I  would  call  a  politician  or  a  newspaper  owner,  desires  to  ineretx 
his  circulation,  or  whatever  his  motive,  taking  advantage  of  the  fact  oi 
immediate  communication,  are  disposed  to  appeal  to  the  prejudices  of  ibe 
masses  to  advance  their  interests. 

At  the  present  time  it  is  customary  to  appeal  to  the  working  people 
with  a  view  of  exciting  them  against  the  other  classes,  capitalist,  educated 
people  and  others. 

It  seems  to  me  that  these  sentiments  against  capital  prevail  and  are 
growing.    It  is  a  matter  for  most  important  consideration. 

It  is  time  to  think  that  unless  the  capitalists  themselves  take  the  lead- 
ing position  in  trying  to  improve  the  conditions  of  humanity,  there  viO 
be  changes  of  some  kind,  right  or  wrong,  made  by  the  mob. 

You,  gentlemen,  because  of  your  influence  and  education,  have  the  ad- 
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vaati^  over  them,  and  you  should  make  it  certain  that  you  are  doing 
about  the  right  thing. 

In  reference  to  these  questions,  I  am  with  Mr.  Schwab.  When  these 
questions  have  come  up  we  have  stood  together  to  make  certain  that  we 
are  dealing  squarely  by  our  fellow  men.  It  has  been  suggested  that  we 
know  something  about  trusts  if  there  are  any. 

I  propose  to  meet  every  question  squarely  and  acknowledge  our  faults, 
and  I  have  a  firm  conviction  that  if  we  do  our  duty  we  will  come  out  on  a 
level  that  will  show  that  our  industry  is  worthy  of  the  respect  of  all  who 
know  an3rthing  about  it,  or  anything  in  it. 

39. — ^United  States  v.  National  Cash  Register  Company  of  Dayton,  Ohio, 
and  others. 

Petition  in  equity  filed  December  4,  1911,  at  Cincinnati,  Ohio,  to  re- 
stram  the  defendants  from  attempting  to  monopolize  the  cash  register 
business. 
40. — ^United  States  v.  United  Shoe  Machinery  Company  et  al. 

December  12, 1911,  a  bill  in  equity  was  filed  in  the  United 
States  Circuit  Court  at  Boston,  Massachusetts,  against  the 
United  Shoe  Machinery  Corporation,  United  Shoe  Machin- 
ery Company  of  New  Jersey,  eighteen  subsidiary  corpora- 
tions, and  twenty-three  individuals,  to  prevent  and  restrain 
the  defendants  from  ''maintaining  and  engaging  in  unlawful 
combinations,  contracts,  and  conspiracies  in  restraint  of 
inter-State  and  foreign  trade  and  commerce,  in  violation  of 
the  Sherman  act,  in  the  manufacture,  sale  and  lease  of  ma- 
chines, mechanisms,  tools,  and  devices  used  in  the  manu- 
facture of  boots  and  shoes.'' 

The  Government's  petition  asked  the  court  to  order  the 
dissolution  of  the  combine  into  such  parts  that  no  single 
member  of  it  could  constitute  a  monopoly  or  get  full  control 
of  the  shoe  machinery  manufacturing  business. 

41. — ^United  States  v.  Pacific  Coast  Plmnbing  Supply  Association  et  al. 
Equity  suit  brought  December  18, 1911,  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  California  at  Los  Angeles  for 
violation  of  Sherman  Anti-trust  law. 

The  association  is  unincorporated  and  is  composed  of 
many  persons,  firms  and  corporations  engaged  in  business 
as  jobbers  or  wholesalers  of  plumbing  supplies  in  the  States 
of  California,  Washington  and  Oregon. 
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The  National  Committee  of  the  Confederate  Supply  Asso- 
ciation, a  New  York  corporation,  is  one  of  the  defendants. 
The  association,  the  Government's  petition  allies,  controk 
90  per  cent  of  the  plumbing  business  of  the  Pacific  Coast 
States.  The  association,  the  petition  avers,  publishes  a 
''Blue  Book"  which  contains  the  names  of  firms  and  corpora- 
tions which  are  members  of  the  association.  The  def  endantSt 
the  petition  asserts,  have  conspired  to  prevent  manuf  actuiers 
of  plumbing  supplies  from  selling  their  products  to  firms 
and  corporations  not  listed  in  the  blue  book.  Manufacturers 
who  have  sold  goods  to  firms  not  in  the  blue  book,  it  is 
charged,  have  been  boycotted  by  members  of  the  as80ciati(HL 

The  Government's  petition  asked  that  the  defendants 
be  judged  guilty  of  conspiracy  in  restraint  of  trade  in  viola- 
tion of  the  Sherman  law  and  be  prohibited  from  continuiDg 
the  association. 

Upon  the  understanding  that  the  dissolution  suit  would 
not  be  opposed,  grand  jury  proceedings  at  Los  Angeles  were 
suspended  to  await  the  decree. 

42. — ^United  States  v,  American  Naval  Stores  Company,  Januaiy  8^  1912 
Petition  in  equity  filed  in  the  District  Court  at  Macon,  Ga.,  chazfici 
a  monopoly  in  restraint  of  trade  in  violation  of  the  Sherman  Uv. 
The  petition  asserted  that  the  American  Naval  Stores  Company  cod- 
trolled  approximately  75  per  cent  of  the  world's  supply  of  turpentine  aai 
resin. 

The  combine  known  as  the  "Turpentine  Trust"  the 
Government  charged  was  able  by  actively  bidding  in  the 
Savannah  market  arbitrarily  to  run  the  prices  of  turpentiDe 
and  resin  to  abnormally  high  prices  and  by  staying  out  of  the 
market  and  refusing  to  bid,  to  run  the  prices  to  abnormally 
low  figures,  which  they  did  as  it  suited  their  purposes  and 
that  they  thus  made  enormous  profits  and  rendered  the 
business  of  producing  tiupentine  and  resin  precarious  and 
hazardous. 

The  company,  the  bill  declared,  controlled  about  90  per 
cent  of  the  American  production  of  tiupentine  and  resin. 
The  petition  asks  for  a  restraining  order  or  a  receiver  as  the 
court  deems  desirable. 
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The  civil  suit  was  supplementary  to  the  mdictments  found 
on  February  11,  1907.  On  the  following  day  some  of  the 
Individual  defendants  pleaded  guilty  and  paid  fines  aggre- 
gating $30,000.  On  April  11,  1908,  other  indictments  were 
brought,  the  defendants  were  foimd  guilty,  and  the  case  is 
still  pending  in  the  Supreme  Court. 

This  move  against  the  "Turpentine  Trust"  was  approved 
of  by  manufacturers  and  wholesale  dealers  in  turpentine, 
resin,  and  paints,  all  over  the  coimtry.  Telling  of  conditions, 
J.  H.  Wagner  of  John  A.  Casey  &  Co,  No.  144  Maiden  Lane, 
New  York,  three  days  after  the  bringing  of  the  dissolution 
suit  said : 

If  there  were  no  trust  in  the  turpentine  trade  there  would  be  no  more 
"closed  ports"  for  the  ten  or  twelve  hundred  wholesale  consumers  of  that 
product,  at  which  they  cannot  buy  turpentine,  and  from  which  they  can 
get  no  trustworthy  price  statistics,  as  there  are  to-day.  The  only  Southern 
''open  ports"  for  the  turpentine  buyer  to-day  are  Savannah  and  Jackson- 
ville. From  Mobile,  Femandina,  Pensacola,  and  others  we  are  shut  out. 
Thousands  of  barrels  of  turpentine  may  now  be  held  in  those  ports  imknown 
to  the  general  trade;  while  at  the  same  time  the  stocks  at  the  "open  " 
ports  may  be  so  depleted  as  to  force  prices  up  to  extravagant  figures.  On 
the  other  hand,  by  the  process  of  rushing  the  product  in  large  quantities 
to  the  "open"  ports,  at  the  right  time,  the  prices  paid  by  a  trust  to  the 
producer  at  the  closed  ports  can  be  lowered  materially,  because  the  open 
port  quotations  alwa3rs  form  the  basis  of  trading. 

Again,  if  there  were  no  trust,  the  temptation  to  railroad  and  steamship 
lines  to  give  rebates  to  big  shippers  of  turpentine  would  be  materially 
decreased.  If  a  powerful  trust  threatens  to  establish  its  own  line  of  steam- 
ships, that  threat  is  of  compelling  force;  but  if  the  turpentine  trade  were 
fairly  divided  among  a  large  number  of  small  shippers,  as  it  should  be, 
such  a  threat  from  any  one  of  them  would  not  be  dreaded,  and  no  rebate 
need  be  granted  by  existing  transportation  lines. 

Many  of  the  benefits  would  result  if  there  were  no  trust  in  the  business, 
such  as  to  the  export  trade,  for  instance,  but  those  enumerated  will  suffice 
to  show  how  warmly  most  of  the  consumers  of  turpentine  wish  that  the 
Government  suit  may  succeed. 

43. — ^United  States  v.  National  Cash  Register  Company,  of  Dayton,Ohio, 
and  others. 

Indictments  charging  criminal  violation  of  the  Sherman  law  returned 
by  a  special  Federal  Grand  Jury  at  Cincinnati,  Ohio,  February  22,  1912, 
against  John  H.  Patterson,  President;  Edward  A.  Deeds,  Vice  President; 
George  C.  Edgeter,  Secretary;  W.  F.  Bippus,  Treasurer;  William  H. 
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cannot  bar  the  United  States;  but  the  United  States  may  take 
advantage  of  a  state  statute  of  limitations. 

If  a  new  right  is  created  by  the  customary  or  statute  law  of 
a  State,  the  Federal  courts  will  enforce  it  at  law  or  equity, 
if  it  falls  within  the  remedies  authorized  by  either  branch 
of  their  jiuisdiction. 

The  Federal  court  has  followed  a  state  statute  providing, 
if  by  ndstake  a  suit  was  brought  in  equity  which  should  have 
been  brought  at  common  law,  that  there  should  be  no  abate- 
ment, but  that  the  cause  be  transferred  to  the  conmion-law 
docket. 

Modem  practice  has  not  wiped  out  the  distmction  between 
legal  and  equitable  actions.  They  are  conamenced  in  the 
same  court  and  in  the  same  way.  In  every  form  of  action 
the  facts  constituting  the  cause  of  action  or  defence  must  be 
truly  stated.  Fictions  in  pleading  have  been  abolished. 
The  distinction  between  legal  and  equitable  actions  is  as 
fundamental  as  that  between  actions  ex  contractu  and  ex 
delidOj  and  no  legislative  fiat  can  wipe  it  out. 

The  most  marked  distinction  between  actions  at  law  and 
suits  in  equity  consists  in  their  different  modes  of  relief.  In 
law,  with  a  few  isolated  exceptions,  relief  is  invariably  ad- 
ministered, and  can  only  be  administered,  in  the  form  of  a 
pecuniary  compensation  in  damages  for  the  injury  re- 
ceived; while  in  equity,  the  court  has  a  discretionary  power 
to  adapt  the  relief  to  the  circumstances  of  the  case.  Actions 
at  law  are  tried  by  a  jury;  suits  in  equity  by  the  court.  The 
testimony  in  equity  cases  is  taken  in  like  manner  as  in  cases 
at  law.  In  actions  at  law  costs  are  allowed,  while  in  equity 
suits,  they  rest  in  the  discretion  of  the  court. 

The  rule  "Whatever  ought  to  have  been  done  will  be 
considered  as  having  been  done,"  is  wholly  the  creature  of 
equity,  it  being  foimded  upon  the  principle  that,  as  a  court 
of  equity  would  have  compelled  performance  of  the  duty,  it 
will  put  the  parties  interested,  as  far  as  possible,  in  the  same 
position  as  if  it  had  been  performed.  Hence  the  doctrine  of 
equitable  conversion,  and  other  doctrines  of  a  kindred  natiire.* 

>  Langdell,  Summary  of  Equity  Pleading,  2d  Edition,  27-42. 
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and  H.  G.  Camell,  members  of  the  Board  of  Directors,  de- 
fendants in  the  civil  suit,  were  not  named  in  the  indictment. 
Demmrers  filed  by  the  defendants  on  March  16,  1912, 
asserted  that  the  matters  set  forth  in  the  indictment  did  not 
constitute  an  offence,  and  that  the  provisions  of  the  Sherman 
act  were  too  vague,  uncertain  and  indefinite  to  define  a  crimi- 
nal offence.  In  the  demurrers  it  was  further  asserted  that 
the  Anti-Trust  Law  was  unconstitutional,  and  the  defendants 
asked  for  the  dismissal  of  the  indictments  because  it  was 
not  charged  that  any  of  them  had  committed  any  illegal  act. 

44. — ^United  States  v.  American-Afiiatic  Steamship  Co.,  Shewan,  Tomes 
&  Co.,  Hamburg-American  Ijine,  Anglo-American  Oil  Company, 
United  States  and  China-Japan  Steamship  Company,  Howard 
Houlders  &  Partners,  Ltd.;  Andrew  Weir  &  Co.,  Honlder,  Middleton 
&  Co.,  Barber  &  Co.,  the  Lancashire  Shipping  Company,  Rankin, 
Gilmore  &  Co.,  Dodwell  &  Co.,  Ltd.,  the  Bucknall  Steamship  Com- 
pany, Ltd.,  and  the  Isthmian  Steamship  Company,  William  Barclay 
Parsons,  James  H.  T.  McMmiirie,  R.  H.  Blake,  G.  W.  Piton,  Thomas 
B.  Royden,  Paul  Gottheil,  Wilhelm  Voelkens,  Thomas  A.  Sparks, 
H.  W.  Voelkens,  W.  L.  Walter,  R.  H.  Goodwin,  William  Boyd,  R.  A. 
Sewall,  Herbert  Barber,  James  Barber,  A.  L.  Hautman,  Skeffington 
S.  Norton,  Joseph  T.  Lilly,  Edward  M.  Norton  and  J.  W.  Ryan. 

Bill  in  equity  filed  March  30,  1912,  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York, 
against  these  companies  and  individuals  interested  in  the 
operation  of  freight  canying  steamships  between  New  York 
and  other  North  Atlantic  ports  and  ports  in  the  Philippines, 
China  and  Japan  via  the  Suez  Canal,  charging  monopoly  of 
trade,  pooling  of  earnings  and  freight  rates,  and  rebating  to 
shippers  in  violation  of  the  Sherman  law. 

The  Government's  petition  asking  for  the  dissolution  of 
the  pooling  combine  alleged  that  the  defendants  were  con- 
ducting business  under  what  were  known  as  Eastern  and 
Western  agreements.  The  first,  entered  into  on  April  13, 
1905,  at  London  between  Barber  &  Co.,  part  owners  of 
the  Barber  Line;  Shewan,  Tomes  &  Co.,  who  control  the 
American-Asiatic  Line  through  stock  ownership;  the  Union 
Steamship  Company  of  Hamburg;  Thomas  B.  Royden  and 
the  Hambiu-g-American  Line,  owners  of  the  United  States 
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and  China-Japan  Line^  and  Howard  Houlder  &  Partneis, 
Ltd.,  provided  for  a  division  of  the  total  number  of  sailings 
from  New  York  to  the  Oriental  ports;  that  the  rates  for 
freight  should  be  made  by  concerted  action  of  the  agents  of 
the  lines  named,  that  the  profits  gained  from  Gtovenimeiit 
contracts  should  be  divided  among  all  the  parties  to  the 
agreement  and  that  vessels  of  other  companies  should  be 
chartered  so  as  to  prevent  them  from  competing  for  the 
traffic. 

The  Western  agreement  entered  into  on  the  same  day  bj 
the  Dodwell  or  Barber  Line,  the  United  States  and  China- 
Japan  Line,  American  Asiatic  Steamship  Company,  An^ 
American  Oil  Company  and  the  American  and  Oriental  Line, 
the  last  named  owned  by  Howard  Houlder  &  Partners,  Ltd, 
and  others,  provided  for  the  apportionment  of  westward 
sailings,  fixings  of  rates,  etc. 

The  petition  explained  that  at  the  time  these  agreement? 
were  entered  into  the  companies  named  in  them  were  the 
only  lines  engaged  in  trade  to  the  Far  East,  but  later  in  the 
year  1905,  the  United  States  Steel  Corporation,  becoming 
dissatisfied  with  the  rates  it  was  paying  and  throu^  its 
influence,  the  American-Manchmian  Line,  owned  by  the 
Bucknall  Steamship  Co.,  and  others,  was  established  as  an 
independent  line.  Becoming  a  formidable  competitor  cm 
January  1,  1906,  it  was  taken  in  as  a  party  to  the  poding 
agreements.  The  petition  in  addition  asserted  that  the 
Isthmian  Steamship  Company  was  a  "mere  dunamy,"  or- 
ganized to  prevent  business  going  to  tramp  vessels,  and 
chartering  steamships  at  the  discretion  of  the  other  ocxDr 
panies  in  the  pooling  combination. 

45. — ^United  States  v.  Joseph  M.  Sullivan,  PlresideQt  of  the  Stendaid 
Charcoal  Company^  E.  B.  Newman,  President  of  the  Newman  Glla^ 
coal  Company,  and  Julius  F.  Miller,  Secretaiy  of  the  New  Yoft 
Charcoal  Company. 
Indictments  returned  by  the  Grand  Jury  in  the  United  States  Distikt 
Court  for  the  Eastern  District  of  New  York,  April  10, 1912,  chaigiog  tbt 
the  defendants  "did  knowingly  engage  and  consciously  participate  m  i 
corrupt  conspiracy  in  undue,  unreasonable,  direct  and  oppreasire  re- 
straint" of  the  interstate  trade  and  commerce  of  the  Iron  Bound  Qiarooal 
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Company  of  Newark,  New  Jersey.  This  restraint,  the  indictment  charged, 
was  operated  "by  divers,  unfair,  oppressive,  tortious,  illegal  and  unlaw- 
ful means,"  intended  so  to  obstruct  the  Iron  Bound's  trade  as  to  compel 
the  company  either  to  go  out  of  business  altogether  or  else  sell  and  transfer 
its  trade,  "thereby  effectually  and  inevitably  tending  to  eliminate  and 
prevent"  competition  on  the  part  of  the  Iron  Bound. 

Specifically,  the  indictment  charged  further  that  agents  for  the  defend- 
ant companies  hired  men  to  hold  up  the  Iron  Bound's  wagons  and  stone 
the  drivers,  to  follow  wagons  to  the  business  places  of  the  Iron  Bound's 
prospective  customers  and  get  the  trade  away  by  quoting  lower  prices, 
and  to  leap  on  the  Iron  Bound's  wagons  and  throw  charcoal  into  the 
street.  These  actions,  it  was  charged,  brought  financial  loss  to  the  Iron 
Bound  and  resulted  in  the  serious  injury  of  a  number  of  its  employees,  one 
of  whom  was  confined  for  a  long  time  in  a  Brooklyn  hospital. 

46. — ^United  States  v.  International  Harvester  Company  of  New  Jersey, 
the  International  Harvester  Company  of  America,  the  International 
Flax  Twine  Company  of  St.  Paul,  Minn.,  the  Wisconsin  Steel  Com- 
pany, the  Wisconsin  Lumber  Company,  the  Illinois  Northern  Kail- 
way  Company,  the  Chicago,  West  Pullman  and  Southern  Railroad 
Company  of  Illinois,  and  Cyrus  H.  McCormick,  Charles  Deering, 
James  Deering,  John  J.  Glessner,  William  H.  Jones,  Harold  F. 
McCormick,  Richard  F.  Howe,  Edgar  A.  Bancroft,  George  F.  Baker, 
William  J.  Louderbach,  Norman  B.  Ream,  Charles  Steele,  John  A. 
Chapman,  Elbert  H.  Gary,  William  L.  Saunders,  John  P.  Wilson, 
and  George  W.  Perkins.  Suit  in  equity  filed  April  30,  1912,  in  the 
District  Court  of  St.  Paul,  Minn.,  alleging  a  combination  in  restraint 
of  trade  in  violation  of  the  Sherman  law  and  asking  for  the  dissolution 
of  the  combine  and  removal  of  the  restraints  which  the  defendants 
were  imposing  upon  trade  and  commerce  in  agricultiu*al  machinery 
and  implements  and  more  particularly  upon  commerce  among  the 
several  States  in  harvesting  machinery  and  binder  twine.  The  Gov- 
ernment's petition  in  addition  asked  the  court  for  injimctions  and 
the  appointment  of  receivers  to  take  charge  of  the  property  of  the 
defendants  and  wind  up  the  business  of  the  combine  which  it  asserted 
has  advanced  the  prices  of  harvesting  machinery  "to  the  grave  in- 
jury of  the  farmer  and  the  general  public." 

According  to  the  petition  the  International  Harvester 
Company  controls  at  least  90  per  cent,  of  the  trade  in  har- 
vesters or  grain  binders,  75  per  cent,  of  the  mowers,  and 
more  than  50  per  cent,  of  the  binder  twine,  and  in  many 
sections  of  the  comitry  has  a  complete  monopoly  of  har- 
vesting machinery.  Considering  agricultural  implements 
of  every  kind,  other  than  harvesting  lines,  the  petition  al- 
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leged  that  the  output  of  the  combination  amounts  to  over 
30  per  cent,  of  the  whole,  and  continuing  asserted : 

The  opportunities  for  any  new  competitors  are  ccHistantly  being  doaed 
by  the  defendants  in  all  lines  of  agricultural  implements;  the  aguides  for 
distribution,  the  retail  implement  dealers,  and  others  are  rapidly  coming 
imder  their  undisputed  control,  and  imless  prevented  and  restrained  their 
complete  unchallenged  dominion  of  every  branch  of  trade  and  oommeroe 
in  agricultural  implements  of  all  kinds  may  be  confidently  expected  at  an 
early  date. 

After  absorbing  competing  companies  th^  petition  stated 
the  defendants  concealed  their  ownership  and  permitted 
the  acquired  companies  to  be  advertised  as  independents 
"intending  thereby  to  mislead,  deceive  and  defraud  the 
public  and  more  effectually  cripple  existing  competitois 
and  keep  out  new  ones."  It  further  asserted  that  the  de 
fendants  have  systematically  bought  up  patents  upon  har- 
vesting machinery,  tools  and  implements,  and  acquired  aD 
new  inventions  therein,  in  order  thereby  to  perpetuate  the 
combination  and  monopoly. 

Complaining  of  imfair  trade  methods  the  Government 
said: 

Defendants  have  resorted  to  unfair  trade  methods;  have  made  inaccu- 
rate and  misleading  statements  concerning  rival  machines  or  conoenuDg 
the  credit  of  competitors;  have  by  misrepresentation  sought  to  induce 
competitors'  agents  and  dealers  to  abandon  them,  and  in  divers  unfair 
ways  have  endeavored  to  destroy  them,  and  for  the  purxx)8e  of  destructive 
competition  have  reduced  prices  of  their  machines  in  some  localities  bdow 
cost  of  production  and  distribution,  while  keeping  prices  up  in  other 
localities. 

In  organizing  the  International  Harvester  Company  of 
New  Jersey  in  1902,  with  a  capital  stock  of  $120,000,000, 
the  petition  charged,  the  defendants  were  actuated  by  a 
determination  to  obtain  control  of  interstate  commaee  in 
harvesting  machinery  and  twine,  and  also  to  expand  into 
other  classes  of  agricultural  machinery  with  a  purpose  of 
monopoly.  The  control  of  the  capital  stock  upon  the  forma- 
tion of  the  combine  was  placed  in  the  hands  of  three  voting 
trustees — Cyrus  H.  McCormick,  Charles  Deering,  azkd 
George  W.  Perkins. 


All  Anti-Trust  Suits  and  Indictments  587 

For  the  purpose  of  enabling  the  International  Harvester 
Company  of  New  Jersey  to  do  business  in  States  from  which 
it  was  debarred  because  of  its  large  capitalization,  in  Au- 
gust, 1902,  the  Milwaukee  Harvester  Company,  according 
to  the  petition,  was  transformed  into  the  International 
Harvester  Company  of  America,  with  a  capital  stock  of 
only  S1,000,000,  and  became  the  selling  agent  of  the  com- 
bination. 

The  railroad  companies  as  subsidiaries  of  the  ''Harvester 
Trust"  the  Government  charged  were  used  to  obtain  from 
other  railroads  excessive  divisions  of  through  rates  and 
imdue  preferences. 

The  Government's  petition  contained  this  table  showing 
the  financial  standing  of  the  International  Harvester  Com- 
pany of  New  Jersey  in  1903 : 

Stock  outstanding $120,000,000 

Dividends,  3  per  cent 3,600,000 

Surplus 2,041,180 

In  1910  the  financial  statistics  of  the  company  were: 

Preferred  stock  outstanding S  60,000,000 

Common  stock  outstanding 80,000,000 

Dividends  on  preferred  stock,  7  per  cent 4,200,000 

Dividends  on  common  stock,  4  per  cent 3,200,000 

Net  siurplus  from  year's  earnings  after  deducting  dividends 

and  expenses 8,684,819 

Total  accumulated  surplus 16,069,549 

Total  assets 196,306,083 

Total  sales  for  the  year 101,166,358 

Upon  the  filing  of  the  petition,  Judge  Charles  A.  Wil- 
lard  sitting  at  Minneapolis,  made  an  order  extending  the 
power  of  the  subpoenas  beyond  the  Minnesota  district; 
and  to  remove  the  suit  from  the  District  Court  of  Min- 
nesota to  the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
Attorney-General  Wickersham  directed  the  filing  of  a  cer- 
tificate of  expedition. 
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PRESIDENT  ROOSEVELT'S  ADMINISTRATION 
SEPT.  14, 1901-MARCH  4, 1909 

[Philander  C.  Knox,  Attorney-General,  April  5, 1901,  to  June  30, 1904; 
William  H.  Moody,  Attorney-General,  July  1,  1904,  to  Dec.  16,  1906; 
Charles  J.  Bonaparte,  Attorney-General,  Dec.  17, 1906,  to  March  4^  1909J 

1. — United  States  v.  Northern  Securities  Company,  Great  Northern 
Railway  Company,  Northern  Pacific  Railway  Company,  ei  aL^  130 
F.  R.,  721;  193  U.  S.,  197.  (Circuit  Court,  Minnesota,  April  9, 1903.) 
(United  States  Supreme  Court,  March  14, 1904.) 
This  suit  was  brought  on  March  10,  1902,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  to  enjoin  the  defendant,  the 
Northern  Securities  Company,  from  purchasing,  acquiiing,  reoeiTiii& 
holding,  voting,  or  in  any  manner  acting  as  the  owner  of  any  of  the  shares 
of  the  capital  stock  of  the  two  defendant  railway  companies,  and  to  re- 
strain the  defendant  railway  companies  from  permitting  the  securities 
company  to  vote  any  of  the  stock  of  said  railways,  or  from  exercising  anr 
control  whatsoever  over  the  corporate  acts  of  either  of  siud  railway  oooh 
panies,  it  being  charged  that  the  securities  company  was  formed  for  the 
purpose  of  acquiring  a  majority  of  the  capital  stock  of  the  two  raihnT 
companies  in  order  that  it  might  in  that  way  effect  practically  a  conaolidi- 
tion  of  the  two  companies  by  controlling  rates  and  restricting  and  destror- 
ing  competition,  in  violation  of  the  Sherman  anti-trust  law.  The  Circuif 
Court  on  April  9,  1903,  entered  a  decree  in  favor  of  the  Government  as 
prayed  in  the  petition,  and  this  decree  was,  on  March  14,  1904,  affinx^ 
by  the  Supreme  Court  of  the  United  States. 
2.— United  States  v.  Swift  &  Co.  ei  al,,  122  F.  R.,  529;  196  U.  S.,  375. 

Suit  brought  on  May  10, 1902,  in  the  Circuit  Court  of  the  United  State? 
for  the  Northern  District  of  Illinois  to  restrain  the  defendants  (comfiKmlr 
known  as  the  Beef  Trust),  and  engaged  in  the  buying  of  live  stock  ac^d 
the  selling  of  dressed  meats,  from  carrying  out  an  unlawful  ooospirmcy 
entered  into  between  themselves  and  with  the  various  railway  oc»npaaks. 
to  suppress  competition  and  to  obtain  a  monopoly  in  the  purchase  of  liTt* 
stock  and  in  the  selling  of  dressed  meats.  A  temporary  restraining  otdez 
was  granted  on  May  20, 1902.  The  defendants  having  demurred  to  tb? 
bill,  the  court,  after  hearing,  on  April  18,  1903,  overruled  the  demurrer? 
and  granted  a  preliminary  injunction.  The  defendants  having  faikd  to 
answer,  the  court,  on  May  26,  1903,  entered  an  order  making  the  decnv 
final  and  perpetually  enjoining  the  further  operations  of  the  trust.  The 
defendants,  on  August  14,  1903,  appealed  from  the  final  decree  of  tie 
Circuit  Court  to  the  Supreme  Court  of  the  United  States,  where  deoee 
was  affirmed  January  30,  1905. 
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3.— United  States  «.  The  Federal  Salt  Ck>mpaiiy  et  al. 

Suit  brought  in  the  Circuit  Ck>urt  of  the  United  States  for  the  Northern 
District  of  California,  on  October  15,  ld02,  to  restram  the  defendants 
(known  as  the  Salt  Trust)  from  unlawfully  combining  and  conspiring  to 
suppress  competition  in  the  manufacture  and  sale  of  salt  in  the  States  west 
of  the  Rocky  Mountains,  in  violation  of  the  Sherman  anti-trust  law.  A 
temporary  restraining  order  was  issued  on  that  date,  and  the  cause  coming 
on  for  hearing,  the  court,  on  November  10,  ld02,  granted  an  injunction 
pendente  lite,  thus,  in  effect,  making  the  restraining  order  perpetual. 

No  appeal  was  taken  from  this  order. 
4.— United  States  v.  The  Federal  Salt  Company. 

On  February  28,  1903,  the  grand  jury  for  the  United  States  District 
Court  for  the  Northern  District  of  California  returned  an  indictment 
against  the  Salt  Trust  for  having  violated  the  anti-trust  law.  On  May  12, 
1903,  the  company  pleaded  guilty  and  the  court  imposed  a  fine  of  $1,000 
which  was  paid. 
5. — ^United  States  v.  Jacksonville  Wholesale  Grocers'  Association. 

A  proceeding  in  equity,  instituted  on  September  12, 1903,  in  the  United 
States  Circuit  Court  for  the  Southern  District  of  Florida,  for  the  purpose 
of  dissolving  a  combination  of  wholesale  grocers,  operating  in  violation 
of  the  anti-trust  law.    November  1,  1907,  dismissed. 
6. — ^United  States  v.  General  Paper  Co.  et  al, 

December  27, 1904,  a  bill  in  equity  was  filed  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota  against  the  General  Paper 
Co.  and  twenty-three  other  corporations  engaged  in  the  manufacture  and 
sale  of  paper,  alleging  that  they  had  entered  into  a  combination  and  con- 
spiracy to  restrain  trade  and  commerce  in  the  manufacture  of  news  print, 
manila,  fibre,  and  other  papers  by  making  the  General  Paper  Co.  their 
common  sales  agent.  On  May  11,  1906,  the  court  ordered  judgment  in 
favor  of  the  Government,  dissolving  the  combination  and  affording  all 
relief  prayed  in  the  bill.  (See  also  Nelson  v.  United  States,  201  U.  S.,  92; 
Alexanders.  United  States,  id.,  117.) 
7. — ^United  States  v.  Armour  &  Co.  et  oZ. 

After  the  affirmance  by  the  Supreme  Court  of  the  decree  of  the  Curcuit 
Court  in  United  States  v.  Swift  <&  Company,  complaints  from  various 
quarters  were  made  to  the  Department  of  Justice  that  the  combination  still 
continued.  The  department  thereupon  began  an  exhaustive  inquiry  before 
the  grand  jury  for  the  Northern  District  of  Illinois,  which  resulted  in  the 
return  of  an  indictment  on  July  1, 1905,  against  Armour  k  Co.,  J.  Ogden 
Armour, president;  Patrick  A.Valentine,  treasurer;  Arthur  Neekler, general 
manager;  Thomas  J.  Connors,  superintendent,  and  Samuel  A.  McRoberts, 
assistant  treasurer,  of  Armour  k  Co. ;  the  Armour  Packing  Co.,  and  Charles 
W.  Armour,  president;  Swift  &  Co.,  and  Louis  F.  Swift,  president;  Law- 
rence A.  Carton,  treasurer;  D.  Edwin  Hartwell,  secretary,  and  Albert  H. 
Yeeder  and  Robert  C.  McManus  and  Arthur  F.  Evans,  agonts  of  Swift  k 
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Co. ;  the  Fairbank  Canning  Co.,  and  Edward  Morris,  vice  president;  Ira  N. 
Morris,  secretary  of  the  Fairbank  Canning  Co.;  the  Cudahy  Packing  Co., 
and  Edward  A.  Cudahy,  vice-president  and  general  manager  of  the 
Cudahy  Packing  Co.  Against  this  indictment  many  preliminary  ob- 
jections were  urged.  All  were  disposed  of  in  favor  of  the  Government, 
except  certain  special  pleas  of  immunity  in  bar,  bai^  upon  information 
concerning  the  matters  for  which  the  defendants  were  indicted,  which 
they  had  given  to  the  Department  of  Commerce  and  Labor.  The  court 
sustained  the  pleas  so  far  as  the  individual  defendants  were  concerned  and 
overruled  them  with  respect  to  the  corporations. 

8. — United  States  v,  MacAndrews  &  Forbes  Company  et  ol.,  (149  Fed., 
823;  212  U.  S.,  585.) 

In  June,  1906,  the  Grand  Jury  returned  an  indictment  against  the 
MacAndrews  &  Forbes  Company,  the  J.  S.  Young  Company,  a  corporation 
of  Maine,  and  Karl  Jungbluth  and  Howard  E.  Young,  their  respective 
presidents,  for  illegally  combining  and  conspiring  to  regulate  the  inter- 
State  trade  and  sale  in  licorice  paste,  an  article  used  in  the  manufacture  of 
plug  and  smoking  tobacco,  snuff,  and  cigars.  Defendants  entered  pleas  of 
not  guilty,  with  leave  to  withdraw  or  demur  and  on  July  9,  1906,  de- 
murred were  filed  by  all  of  the  defendants.  Dec.  4, 1^906,  the  demurrers 
were  overruled.  Dec.  19,  1906,  trial  conunenced.  Jan.  10,  1907,  Mac- 
Andrews  &  Forbes  Company  was  found  guilty  on  first  and  third  counts  of 
indictment,  the  J.  S.  Young  Company  guilty  on  first  and  third  counts; 
verdict  of  acquittal  as  to  individual  defendants.  MacAndrews  &  Forbes 
Company  fined  $10,000.  J.  S.  Young  Company  fined  $8,000. 
8a.— The  Tobacco  Trust  Cases.  (Hale  v.  Henkel,  201 U.  S.,  43;  McAlister 
V.  Henkel,  id.,  90;  149  Fed.,  823;  212  U.  S.,  585.) 

These  cases  grew  out  of  an  investigation  by  a  Federal  Grand  Jury  in 
the  Southern  District  of  New  York  of  the  American  Tobacco  Company 
and  the  MacAndrews  &  Forbes  Company,  believed  to  be  violating  the 
anti-trust  laws.  The  matter  having  been  brought  to  the  attention  of  the 
Grand  Jury  by  the  officers  of  the  Department  of  Justice,  special  coun- 
sel were  api)ointed  for  the  purpose  of  investigation  and  prosecution. 
Subpoenas  diuxs  tecum  were  served  upon  the  officers  of  the  companies 
directing  them  to  produce  papers  and  other  documentary  evidence  be- 
longing to  the  corporations.  They  refused  to  obey  the  subpoena  to  answer 
questions  proi)ounded  to  them.  The  Circuit  Court  adjudged  them  in 
contempt  and  committed  them  until  they  should  produce  the  books  and 
answer  the  questions.  They  appealed  to  another  Judge  of  the  same 
court  for  writs  of  habeas  corpus,  which,  upon  hearing,  were  discharged. 
Upon  appeal  the  Supreme  Court  affirmed  the  orders  denying  the 
writs. 
9. — United  States  v.  Metropolitan  Meat  Company  et  al. 

Bill  filed  in  equity  in  October,  1905  in  the  United  States  Circuit  Court 
for  Hawaii,  to  restrain  the  operation  of  alleged  unlawful  combinations  in 
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restraint  of  the  trade  in  beef  and  beef  products.    Demurrer  to  bill  over- 

ruled  October  2,  1906.    Pending. 

10. — ^United  States  v,  Nome  Retail  Grocers'  Association. 

November  4, 1905,  the  United  States  Attorney  for  the  Second  Division 
of  Alaska  filed  a  bill  in  equity  against  the  Nome  Retail  Grocers'  Associa- 
tion, allying  a  combination  to  fix  prices  and  to  suppress  competition. 
The  defendants  agreed  to  the  entry  of  a  decree  granting  all  the  relief 
prayed  for  in  the  petition.  A  decree  dissolving  the  combination  was  en- 
tered accordingly. 
11. — ^United  States  v.  Terminal  Railroad  Association  of  St.  Louis  ei  al. 

Petition  filed  in  Circuit  Coiui;  of  United  States  for  the  Eastern  District 
of  Missouri  on  December  1,  1905,  to  enjoin  the  defendant  ndlroads  from 
continuing  an  unlawful  combination  entered  into  between  them  to  operate 
Eads  Bridge  and  Merchants  Bridge  as  a  common  agency  of  interstate 
commerce.  Upon  disagreement  of  Circuit  Judges,  case  was  carried  to  the 
Supreme  Court  and  was  remanded  by  that  court  for  further  proceedings. 
Government  then  attempted  to  secure  rehearing  in  the  Circuit  Court  and 
failed,  and  appealed  to  the  Supreme  Court,  where  the  case  was  argued  and 
is  awaiting  decision. 
12. — ^United  States  v.  Allen  &  Robinson  et  al. 

Bill  filed  in  October,  1905,  in  the  Circuit  Court  for  the  District  of 
Hawaii,  alleging  unlawful  combination  to  control  the  trade  in  lumber  in 
that  Territory.    Answers  filed  January  2,  1906.    Pending. 
13. — United  States  v,  Otis  Elevator  Co.  et  al. 

Bill  filed  March  7,  1906,  in  the  United  States  Circuit  Court  for  the 
Northern  District  of  Califomia  against  the  Otis  Elevator  Co.  and  a 
number  of  other  corporations  and  individuals,  in  which  it  was  alleged  that 
they  were  maintaining  a  combination  in  restraint  of  trade  in  the  matter 
of  the  manufactiu'e  and  sale  of  elevators.  Jime  1,  1906,  a  decree  was  en- 
tered by  consent  dissolving  the  combination  and  granting  the  relief  prayed. 
14. — United  States  v,  F.  A.  Amsden  Lumber  Company  et  al. 

Indictment  returned  in  the  District  Court  of  Oklahoma,  May  4, 1906, 
for  violation  of  the  Sherman  Act  in  restricting  competition  and  maintain- 
ing prices  in  the  sale  of  lumber.  May  13, 1907,  change  of  venue  granted 
to  Grant  County.  September  25,  1907,  pleas  of  guilty  and  fines  imposed 
aggregating  $2,000,  which  were  paid. 
15. — ^United  States  v.  National  Association  of  Retail  Druggists  d  al. 

Bill  in  equity  filed  May  9,  1906,  in  the  United  States  C^cuit  Court  for 
the  District  of  Indiana  against  the  National  Association  of  Retail  Drug- 
gists, alleging  a  combination  in  restraint  of  inter-State  trade  in  the  sale  of 
drugs  and  proprietary  medicines.  May  9,  1907,  final  decree  entered  by 
agreement,  giving  the  Government  all  the  relief  prayed  for  in  the  petition. 
16. — ^United  States  v.  Virginia-Carolina  Chemical  Company  et  al. 

May  25, 1906,  the  Federal  Grand  Jury  for  the  Middle  District  of  Ten- 
nessee,  upon  information  furnished  by  the  Department  of  Justice,  returned 
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an  indictment  against  31  corporations  and  25  individuals  engaged  in  tbe 
fertilizer  business  in  the  States  of  North  Carolina,  South  Carolina,  Geoipa, 
Florida,  Alabama,  Mississippi,  Arkansas,  and  Tennessee,  chai^ng  thm 
with  engaging  in  a  conspiracy  in  violation  of  the  Federal  anti-trust  act  and 
with  conspiring  to  commit  an  offence  against  the  United  States,  vis.,  the 
aforesaid  conspiracy,  in  violation  of  section  5440  of  the  Revised  Statutes. 
The  fertilizer  manufacturers  combined  to  fix  the  price  of  f ertiliiers  in  tl^ 
territory  mentioned  and  to  apportion  the  trade  among  th^nselves  ac- 
cording to  an  agreed  percentage.  July  11,  1906,  all  the  defendants  ap- 
pealed to  the  Supreme  Court  of  the  United  States  from  an  order  of  the 
Cu'cuit  Court  of  the  Eastern  District  of  Virginia  denying  the  lig^t  of 
habeas  corpus  and  remanding  them  to  the  custody  of  the  maraha]  for  re- 
moval to  the  Middle  District  of  Tennessee  for  trial.  The  case  b^ore  the 
Supreme  Court  was  argued  on  December  3, 1906,  and  on  March  4, 1907, 
the  judgment  of  the  Circuit  Court  for  the  Eastern  District  of  Virginia  wss 
reversed  and  the  case  remanded  to  that  court  for  furth^  proceedings  m 
accordance  with  the  opinion  of  the  Supreme  Court.  April  17,  1901s. 
various  motions,  pleas  in  abatement,  and  demurrers  filed.  July  3, 1908, 
certain  motions  and  demurrers  overruled,  plea  in  abatement  allowed,  and 
indictment  quashed. 
17. — ^United  States  v.  American  Ice  Company  et  al. 

July  12, 1906,  indictment  returned  in  the  Supreme  Court  <rf  the  I^strici 
of  Columbia,  charging  an  unlawful  agreement  to  control  prices  and  re- 
strict competition  in  the  sale  of  ice.    Case  pending. 
18. — ^United  States  v.  Chandler  Ice  and  Cold  Storage  Plant  et  oL 

Sept.  19, 1906,  indictment  returned  in  the  District  Court  for  the  Terri- 
tory of  Oklahoma  against  the  Chandler  Ice  and  Cold  Storage  Plant  ami 
others,  charging  a  combination  to  api)ortion  territory  in  the  matter  of  the 
sale  of  ice.  May  5,  1907,  demurrer  filed  by  defendant  Groves  and  over- 
ruled. May  20,  1907,  demmrer  filed  by  Chandler  loe  and  Cold  Stotage 
plant.  Dismissed. 
19.— United  States  v.  Alfred  M.  Gloyd  et  al. 

Sept.  21, 1906,  indictment  returned  against  Alfred  M.  doyd  and  othen 
in  the  District  Court  for  the  Territory  of  Oklahoma,  charging  a  ccMnbina- 
tion  to  maintain  prices  and  restrict  competition  in  the  sale  of  hunber. 
Dismissed. 

20. — ^United  States  v.  People's  Ice  and  Fuel  Company,  a  corporaticHi,  and 
W.  B.  Lount. 

Oct.  23,  1906,  indictment  returned  in  the  District  Court  for  the  Teiri- 
tory  of  Arizona,  charging  a  combination  to  control  prices  and  lestriei 
competition  in  the  sale  of  ice.  Jan  5,  1907,  trial  commenced.  Vercfict 
not  guilty  as  to  People's  Ice  and  Fuel  Company  and  company  heid  to 
next  Grand  Jury.  Trial  of  W.  B.  Lount  continued  over  term.  Oct.  16, 
1907,  plea  in  bar  filed.  Oct.  17,  1907,  plea  in  bar  sustained. 
21. — United  States  v.  Demund  Lumber  Company  et  al. 
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Oct.  23y  1906,  indictment  returned  in  the  District  Court  for  the  Terri- 
tory of  Arizona,  charging  a  combination  to  control  prices  and  restrict 
competition  in  the  sale  of  lumber.  Jan.  2,  1907,  trial  commenced.  Ver- 
dict of  not  guilty  as  to  Demund  Lumber  Company.  Jan.  7,  1907,  cases 
against  Chamberlain  Lumber  Company  and  Valley  Lumber  Company 
continued  over  term.  May  8, 1907,  motion  made  to  court  to  instruct  for 
acquittal.  Motion  argued  and  taken  under  advisement.  May  9,  1907, 
motion  sustained  and  verdict  of  acquittal  returned. 
22. — ^United  States  v.  Phoenix  Wholesale  Meat  and  Produce  Company,  a 
corporation,  P.  T.  Hm-ley  and  S.  J.  Tribolet. 

October  23,  1906,  indictment  returned  in  the  District  Court  for  the 
Territory  of  Arizona,  charging  a  combination  to  control  prices  and  restrict 
competition  in  the  sale  of  meats.  January  7,  1907,  trial  commenced. 
Verdict  of  not  guilty  as  to  Phoenix  Wholesale  Meat  &  Produce  Co.  Jan- 
uary 8,  1907,  indictment  against  Hurley  dismissed.  Verdict  of  guilty  as 
to  defendant  S.  J.  Tribolet.  January  12,  1907,  Tribolet  sentenced  to  pay 
a  fine  of  $1,000.  January  9,  1907,  case  against  Phoenix  Wholesale  Meat 
&  Produce  Co.  dismissed.  Appeal  to  the  Supreme  Court  of  the  Territory 
of  Arizona.  Supreme  Court  affirmed  decision  of  lower  court.  Fine  paid. 
23. — United  States  v.  Standard  Oil  Company  of  N.  J.  et  al.  (United 
States  Circuit  Court  En.  Mo.,  173  Fed.,  177.)  (United  States  Su- 
preme Court,  221  U.  S.,  1.) 

November  15, 1906,  bill  in  equity  filed  in  United  States  Circuit  Coiui;  for 
the  Eastern  District  of  Missouri  against  the  Standard  Oil  Co.  and  others, 
in  which  it  is  alleged  that  they  are  maintaining  a  combination  in  restraint 
of  trade  in  the  manufacture  and  sale  of  petroleum.  Case  argued  in  Circuit 
Court  April,  1909;  decision  by  unanimous  court  in  favor  of  the  Govern- 
ment November  2K),  1909.  Appealed  to  Supreme  Court;  argued  March, 
1910,  reargued  January,  1911,  and  judgment  affirmed  May  15, 1911. 
24.— United  States  v.  T.  B.  Hogg  et  al. 

December  8,  1906,  indictment  returned  in  the  District  Court  for  the 
Territory  of  Oklahoma,  charging  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce  in  the  sale  of  lumber.  March  25,  1907, 
plea  of  not  guilty.  Change  of  judge  granted  on  application  of  defendants. 
Dismissed. 
25. — ^United  States  v.  Atlantic  Investment  Company  et  al. 

February  11,  1907,  indictment  returned  in  the  United  States  District 
Court  for  the  Southern  District  of  Georgia  against  the  Atlantic  Investment 
Co.  and  others,  charging  a  combination  in  restraint  of  trade  and  com- 
merce in  the  matter  of  the  manufacture  and  sale  of  turpentine.  Feb- 
ruary 18,  1907,  four  corporations  and  two  individuals,  defendants  to  this 
indictment,  entered  pleas  of  guilty,  and  the  court  imposed  a  fine  of  $5,000 
upon  each  of  the  six  defendants,  making  a  total  of  $30,000. 
26. — United  States  v,  American  Seating  Company  et  al, 

March  12, 1907,  indictment  returned  in  the  District  Court  of  the  North- 
38 
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em  District  of  Illinois  charging  a  violation  of  the  Sherman  Anta4n]3i  kv 
by  engaging  in  a  combination  in  restraint  of  trade  in  the  mamifactare 
and  sale  of  school  and  church  fumitiu^.  April  1,  1907,  d^eadant  to- 
porations  entered  pleas  of  guilty,  with  one  exception.  May  20, 1907,  fica 
imposed  aggregating  $43,000.  Defendant  E.  H.  Stafford  Manufactmsg 
Co.  filed  demurrer  April  3,  1907.  May  31,  1907,  demurrer  overruled  and 
plea  of  not  guilty  entered. 
27. — United  States  v.  American  Sealing  Company  et  aL 

March  12,  1907,  bill  in  equity  filed  in  the  United  States  Circuit  Cool 
for  the  Northern  District  of  Illinois  against  the  American  Seating  Co.  &l: 
others,  in  which  it  was  alleged  that  they  were  maintaining  a  eomhinatinn  c 
restraint  of  trade  in  the  manufacture  and  sale  of  school  and  church  fimr 
ture.  August  15,  1907,  decree  entered  granting  peipetual  injuDCtkc 
against  all  defendants,  except  E.  H.  Stafford  Manufacturing  Co.,  E.  E 
Stafford,  E.  M.  Stafford,  and  F.  G.  Bentley. 

28. — United  States  v.  Santa  Rita  Mining  Company  and  Santa  Rha  StoR 
Company. 

April  4, 1907,  indictment  returned  in  the  district  of  New  MeziCD  cbi:?- 
ing  a  violation  of  Section  3  of  the  Sherman  anti-trust  law  ^igasoig  k  > 
combination  in  restraint  of  trade.  Demurrer  filed  and  overruled.  For 
of  $1,000  imposed  on  each  defendant;  total  $2,000.  Appeal  taken  to  thf 
Supreme  Court  of  the  Territory  of  New  Mexico. 
29.-~United  States  v.  The  Reading  Company  et  al.  (United  State 
Circuit  Court,  En.  Pa.,  183  Fed.  427.) 

June  12,  1907,  bill  in  equity  filed  in  the  Circuit  Court  for  the  Eaeter 
District  of  Pennsylvania  to  dissolve  a  combination  among  the  anthncitr 
coal-carrying  roads  and  others,  alleged  to  be  operating  in  violation  of  ti» 
Sherman  law.  December  8,  1910,  decision  diHrniflsing  petition,  except  ^ 
to  Temple  Iron  Co.,  which  was  adjudged  illegal.  Cross  appeab  taken  *.j 
Supreme  Court,  where  case  was  argued  in  October,  1911.  Awaiting  deo- 
sion. 

The  brief  of  the  Reading  Company,  filed  February  14, 1910. 
asserted  that  there  was  nothing  in  the  Government's  com- 
plaint to  support  the  allegation  of  a  conspiracy  to  stifle 
comi)etition  ^'  save  the  mere  scandalous  asseverative  objur- 
gations of  the  pleader,  which  in  any  manner  connects  thi» 
defendant  with  the  proper  subjects  of  this  litigation,  ace 
which  are  shown  to  be  wholly  evolved  from  the  imagins- 
tion  and  inner  consciousness  of  the  pleader  without  a  shadov 
of  fact  to  base  them  on."  The  Reading  Company  denied  tha: 
the  Central  Railroad  of  New  Jersey,  which  it  acquired,  was 
a  competing  railroad,  and  the  brief  continuing  said  ''it  is 
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futile  and  useless  to  undertake  to  strain  common  sense  and 
all  economic  law  to  establish  the  point.'' 

James  C.  McResmolds,  the  special  Government  prosecutor 
addressing  the  Circuit  Court  on  February  21,  1910,  charged 
that  seven  of  the  nine  coal  carrying  railroads  entering  the 
anthracite  fields  in  Pennsylvania  were  in  a  conspiracy  to 
stifle  trade.  For  the  Government  he  asked  the  court  to 
issue  an  injunction  to  break  up  the  alleged  monopolistic 
control  of  the  domestic  fuel,  and  also  pleaded  that  the  ac- 
quisitions by  some  of  the  railroads  of  stock  in  competing 
railroads  and  coal  companies  be  declared  a  violation  of  the 
provisions  of  the  Sherman  Anti-Trust  Law. 

Mr.  McRe}molds  laid  great  stress  upon  the  part  the 
Temple  Iron  Company  had  played  in  the  coal  fields,  declaring 
that  its  organization  clearly  showed  a  conspiracy  among  the 
coal  roads  to  control  the  anthracite  trade  to  tidewater  at 
New  York.  When  independent  mining  companies,  tiring 
of  high  freight  rates,  proposed  building  an  independent 
railroad  to  New  York,  Government  coimsel  said  the  Temple 
Iron  Company,  a  small  concern,  with  a  limitless  charter  in 
Pennsylvania,  was  purchased  by  the  anthracite  coal  carrying 
roads,  they  taking  stock  in  proportion  to  the  quantity  of 
coal  handled  by  them.  The  Temple  Company  in  turn  ac- 
quired the  largest  of  the  independent  mines,  and  the  proposed 
railroad  to  tidewater  never  was  buUt.  This  act,  Mr.  Mc- 
Reynolds  said,  was  one  step  in  the  alleged  scheme  to  stifle 
inter-State  commerce  in  the  coal  trade. 

He  also  told  of  the  acquisition  by  the  Reading  Company, 
a  holding  concern,  of  the  Reading  Railway  and  the  Reading 
Coal  and  Iron  Company,  and  of  the  acquisition  by  the 
Reading  Company  of  the  Jersey  Central  Railroad,  a  compet- 
ing line  to  New  York  Harbor,  which  in  turn  owned  the 
Lehigh  &  Wilkesbarre  Coal  Company.  This  Reading- 
Jersey  Central  combination,  he  said,  owned  63  per  cent  of 
the  unmined  coal  in  the  anthracite  regions  and  was  another 
step  in  the  conspiracy. 

Frank  H.  Piatt,  who  made  the  answering  argument,  in- 
sisted that  whatever  combination  of  hard  coal  carrying 
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leged  that  the  output  of  the  combination  amounts  to  over 
30  per  cent,  of  the  whole,  and  continuing  asserted : 

The  opportunities  for  any  new  competitors  are  constantly  being  closed 
by  the  d^endants  in  all  lines  of  agricultural  implements;  the  agencies  for 
distribution,  the  retail  implement  dealers,  and  others  are  rapidly  coming 
under  their  undisputed  control,  and  unless  prevented  and  restrained  their 
complete  unchallenged  dominion  of  every  branch  of  trade  and  commerce 
in  agricultural  implements  of  all  kinds  may  be  confidently  expected  at  an 
early  date. 

After  absorbing  competing  companies  th^  petition  stated 
the  defendants  concealed  their  ownership  and  permitted 
the  acquired  companies  to  be  advertised  as  independents 
''intending  thereby  to  mislead,  deceive  and  defraud  the 
public  and  more  effectually  cripple  existing  competitors 
and  keep  out  new  ones."  It  further  asserted  that  the  de- 
fendants have  systematically  bought  up  patents  upon  har- 
vesting machinery,  tools  and  implements,  and  acquired  all 
new  inventions  therein,  in  order  thereby  to  perpetuate  the 
combination  and  monopoly. 

Complaining  of  unfair  trade  methods  the  Government 
said: 

Defendants  have  resorted  to  unfair  trade  methods;  have  made  inaccu- 
rate and  misleading  statements  concerning  rival  machines  or  concerning 
the  credit  of  competitors;  have  by  misrepresentation  sought  to  induce 
competitors'  agents  and  dealers  to  abandon  them,  and  in  divers  imfair 
ways  have  endeavored  to  destroy  them,  and  for  the  purpose  of  destructive 
competition  have  reduced  prices  of  their  machines  in  some  localities  below 
cost  of  production  and  distribution,  while  keeping  prices  up  in  other 
localities. 

In  organizing  the  International  Harvester  Company  of 
New  Jersey  m  1902,  with  a  capital  stock  of  $120,000,000, 
the  petition  charged,  the  defendants  were  actuated  by  a 
determination  to  obtain  control  of  interstate  commerce  in 
harvesting  machinery  and  twine,  and  also  to  expand  into 
other  classes  of  agricultural  machinery  with  a  purpose  of 
monopoly.  The  control  of  the  capital  stock  upon  the  forma- 
tion of  the  combine  was  placed  in  the  hands  of  three  voting 
trustees — Cyrus  H.  McCormick,  Charles  Deering,  and 
George  W.  Perkins. 
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the  carrying  of  coal  from  the  Wyoming  region  to  tidewater.  The  details 
of  this  transaction  are  fully  set  out  in  the  opinions  written  by  the  other 
members  of  the  court  and  need  not  be  here  repeated. 

I  agree  with  the  conclusion  reached  in  one  of  these  opinions  (Judge 
Buffington)  that  this  so-called  Temple  Iron  Company  transaction  involved 
a  combination  or  conspiracy  by  the  defendants  in  violation  of  the  act  of 
July  2,  1890,  as  being  in  restraint  of  conunerce  among  the  States.  It 
seems  to  me  clear  that  an  agreement  was  come  to  by  the  defendants  named, 
which  resulted  in  concerted  action  for  the  avowed  puijiose  of  bringing 
about  an  abandonment  of  the  project  of  a  route  from  the  Wyoming  coal- 
field, in  the  State  of  Pennsylvania,  for  the  carriage  of  coal  to  tidewater 
in  the  State  of  New  York.  This  avowed  and  conceded  purpose  rendered  all 
that  was  done  in  pursuance  thereof  violative  of  the  act  of  Congress  in 
question,  however  innocent  and  legitimate  it  might  otherwise  have  been. 

It  matters  not  for  present  purposes  whether  the  enterprise  would  have 
resulted  or  not  in  failure.  The  imi)ortant  fact  is  that  the  defendants  named 
believed  that  the  project  of  constructing  such  a  route  was  a  serious  one, 
and  that  it  induced  them  to  combine  in  order  to  thwart  that  purpose. 
The  combination  brought  about  the  abandonment  of  the  project  and  the 
possibility  of  a  competing  road  in  inter-State  conunerce  was  for  the  time 
being  frustrated.  I  cannot  escape  the  conclusion,  therefore,  that  the 
decree  of  this  court  should  denounce  as  illegal  the  combination  by  which 
this  result  was  brought  about  if  a  decree  for  an  injunction  under  the 
prayers  contained  in  the  petition  can  be  founded  upon  such  denouncement. 

The  injunction  or  restraining  order  specifically  prayed  for  in  the  peti- 
tion should  be  granted  so  far  as  it  will  serve  ''to  prevent  and  restrain"  the 
f utiu%  or  continuing  violation  of  the  act. 

Judge  Buffington  restricted  his  opinion  to  the  discussion 
of  two  subjects — ^the  Temple  Iron  Company,  which  he 
declared  was  an  illegal  combination,  and  the  65  per  cent 
contract  transaction,  which  he  also  believed  to  be  illegal. 
Judge  Buffington  went  into  greater  detail  in  discussing  the 
Temple  Iron  Company  case,  and  came  to  the  same  conclu- 
sion as  Judge  Gray.  With  regard  to  the  65  per  cent  contracts 
Judge  Buffington  said: 

That  these  contracts  do  restrain  commerce  is  clear  from  thdr  effect, 
and  if  they  do  not  fall  within  the  ban  of  a  statute  "aimed"  as  was  said  in 
Chesapeake  &  Ohio  Fuel  Company  v.  United  States  supra^  to  "maintun 
inter-State  commerce  on  the  basis  of  free  competition,"  then  that  statute 
is  made  of  no  avail  by  contracts  which  shut  out  competition  for  aU  time 
and  which  if  increased  in  number  may,  without  absolute  purchase  and 
ownership,  end  in  the  defendant  lailroads'  acquisition  of  the  remaining 
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coal  area.  We  are  therefore  of  opinion  these  contracts,  as  they  now  stand, 
are  iUegaL 

Seeing,  then,  that  these  six  defendant  raihoads  did  unlawfully  combine 
together  through  the  Temple  Iron  Company,  and  that  thereafter  in  further 
combination  they  brought  about  these  illegal,  perpetual  contracts,  the 
duty  of  the  court  seems  clear  to  forbid  them  further  maintaining  their 
unlawful  combination  in  the  Temple  Iron  Company,  and  from  continuing 
these  unlawful  contracts.  For  if  the  Temple  combination  was  illegitimate 
in  birth,  when  did  the  taint  of  illegitimacy  leave  it?  The  anti-trust  act, 
as  it  seems  to  me,  is  directed,  not  only  at  the  illegal  acts  an  illegal  com- 
bination does,  but  also  at  the  existence  and  continuance  of  such  illegal  com- 
bination. Moreover,  in  this  case  it  is  not  only  because  the  combination 
in  the  Temple  Iron  Company  was  originally  illegal,  but  because  it  can  be 
used  in  the  future  as  it  has  been  in  the  past,  and  because  its  existence  to- 
day tends  to  forbid,  prevent,  and  restrain  competition  that  this  court 
should  decree  such  illegal  combination  should  end. 

I  record  my  dissent  to  the  action  of  the  court  in  refusing  to  enjoin  them. 

Judge  Lanning  held  that  the  contentions  of  the  Govern- 
ment should  be  dismissed  on  merits,  excepting  that  regarding 
the  Temple  Iron  Company,  which  he  believed  should  be 
dismissed  without  prejudice. 

The  decree  in  the  case  filed  on  December  20^  1910,  was  as 
follows: 

This  cause  having  come  to  a  final  hearing  upon  pleading  and  proofs, 
and  having  been  argued  by  the  counsel  of  the  respective  parties  on  the 
2l8t,  22d,  23d  and  24th  days  of  February,  1910,  in  this  court  before  the 
three  Circuit  Judges  of  the  Third  Judicial  Circuit  under  the  provisions  of 
the  act  of  Congress  known  as  the  expediting  act  of  Feb.  11,  1903,  and 
the  said  pleadings,  proofs  and  arguments  having  been  duly  considered  by 
the  said  Judges  and  their  opinions  having  been  duly  filed,  it  is  now,  on 
this  20th  day  of  December,  1910,  by  the  said  Circuit  Court,  ordered,  ad« 
judged  and  decreed: 

First — ^That  the  defendants,  Reading  Company,  Philadelphia  &  Read- 
ing Riulway  Company,  the  Central  Railroad  Company  of  New  Jersey,  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  Lehigh  Valley 
Railroad  Company,  Erie  Railroad  Company  and  the  New  York,  Susque- 
hanna &  Western  Railroad  Company  prior  to  the  time  the  petition  was 
filed,  entered  into,  and  at  the  time  and  since  the  filing  of  the  said  petition 
were  and  have  been  joined  together  in,  a  combination  in  restraint  of  trade 
and  conunerce  among  the  several  States,  by  and  through  the  instrumental- 
ity of  the  defendant,  the  Temple  L*on  Company,  in  violation  of  the  act  of 
Congress  approved  July  2,  1890,  entitled  ''an  act  to  protect  trade  and 
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commerce  against  unlawful  restraints  and  monopolies;"  that  the  shares 
of  the  capital  stock  of  the  Temple  Iron  Company,  claimed  to  be  owned  and 
held  by  and  in  the  interest  of  each  of  the  above-named  defendants,  were 
acquired  and  are  now  held  by  it  or  in  its  interest  in  pursuance  and  fur- 
therance of  such  imlawful  combination. 

That  the  shares  of  capital  stock  of  the  Northwest  Coal  Company,  Ed- 
gerton  Coal  Company,  Sterrick  Creek  Coal  Company,  Babylon  Coal 
Company,  Moimt  Lookout  Coal  Company,  Forty  Fort  Coal  Company  and 
Lackawanna  Coal  Company,  Limited,  likewise  were  acquired  and  are 
now  held  in  violation  of  said  act  of  Congress  by  the  defendant,  the  Temple 
Lx>n  Company. 

Wherefore,  the  above-named  defendants,  their  officers,  agents,  servants 
and  employees  are  enjoined  and  prohibited  from  continuing  the  combina- 
tion hereby  adjudged  to  be  illegal,  and  from  hereafter  entering  into  any 
like  combination  in  restraint  of  trade  and  commerce  among  the  sev^al 
States  in  anthracite  coal,  in  violation  of  said  act  of  Congress. 

And  each  and  all  of  the  above-named  defendants,  their  officers,  directors, 
agents,  servants  and  employees  are  hereby  restrained  and  enjoined  from 
hereafter  acquiring  any  shares  of  the  Temple  Iron  Company,  from  voting 
or  attempting  to  vote  any  of  such  shares  at  any  meeting  of  stockholders  oi 
said  Temple  Iron  Company;  from  collecting  or  receiving  any  dividends  or 
other  profits  thereon  and  from  exercising  or  attempting  to  exercise  any 
control,  direction,  supervision  or  influence  whatsoever  over  the  acts  of 
said  corporation. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  Temple  Iron 
Company  be  and  it  is  hereby  restrained  and  enjoined  from  permitting 
shares  held  by  any  of  said  defendants  or  any  company  controlled  by  any 
of  them  to  be  voted  at  any  Corporate  meeting  of  the  said  the  Temple  Iron 
Company  from  paying  to  any  of  them  any  dividends  on  account  of  such 
shares  and  from  permitting  or  suffering  any  of  them  to  exercise  any  control 
over  its  affairs. 

And  the  defendant,  the  Temple  Iron  Company,  its  officers,  agents  or 
representatives  are  hereby  further  enjoined  from  exercising  any  control 
over  any  of  the  property  or  assets  of  the  Northwest  Coal  Company,  Ed- 
gerton  Coal  Company,  Sterrick  Creek  Coal  Company,  Babylon  Coal  Com- 
pany, Mount  Lookout  Coal  Company,  Forty  Fort  Coal  Company  and 
Lackawanna  Coal  Company,  Limited,  from  voting  the  shares  of  capital 
stock  of  such  companies;  and  from  receiving  any  dividends  or  profits 
accruing  thereon. 

Provided,  that  nothing  herein  contained  shall  be  taken  as  preventing 
the  said  defendant,  the  Temple  Iron  Company,  selling  and  disposing  of 
the  shares  of  the  capital  stocks,  assets  and  properties  of  the  Northwest 
Coal  Company,  Edgerton  Coal  Company,  Sterrick  Creek  Coal  Company, 
Babylon  Coal  Company,  Mount  Lookout  Coal  Company,  Forty  Fort  Coal 
Company  and  Lackawanna  Coal  Company,  Limited;  acquired  by  it  as 
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hereinbefore  stated  and  found  to  have  been  acquired  by  it  in  violation  of 
the  said  act  of  Congress  to  bona  fide  purchaser  or  purchasers  not  in  privity 
with  any  of  the  defendants  herein  and  not  sustaining  any  relation  in  in- 
terest direct  or  indirect,  by  trust  or  otherwise,  to  or  with  any  of  said  de- 
foidants,  and  distributing  the  remainder,  if  any,  of  the  proceeds  thereof, 
after  the  payment  of  its  bonded  and  other  indebtedness,  among  the  holders 
of  the  capital  stock  of  the  said  defendant,  the  said  Temple  Iron  Company. 

The  brief  of  the  Temple  Iron  Company  filed  with  the 
Supreme  Comi;  on  October  2,  1911,  contended  that  the 
transactions  were  not  for  the  purpose  of  preventing  the  con- 
struction of  another  interstate  carrier  of  anthracite,  but 
were  for  the  purpose  of  retaining  to  the  carriers  the  tonnage 
of  the  Simpson  &  Watkins  collieries  they  then  enjoyed, 
"beyond  the  hazard  of  a  threatened,  or  supposedly  threat- 
ened, diversion."  The  transactions  were  denominated  as 
"measures  of  defence,  and  not  of  offence." 

One  point  particularly  expressed  in  the  brief  was  that  the 
projected  road  was  an  intrastate  road  and  nothing  else, 
and  if  it  were  assumed  that  the  contemplated  purchase  of 
the  coUieries  defeated  its  construction  the  purchase  did  not 
have  any  effect  on  interstate  trade  or  commerce.  It  was 
contended  that  Simpson  &  Watkins  were  not  the  principal 
supporters  of  the  projected  road  which  was  characterized  as 
"a  visionary  enterprise,  entirely  impracticable." 

The  brief  declared  that  the  Government's  case  rested  solely  on  the 
"thought  and  purpose"  of  the  transactions.  In  this  connection  it  was 
arg;ued  that  a  mere  conspiracy  to  violate  the  law  is  not  punishable,  "be- 
cause you  cannot  punish  thought." 

"The  mere  possibility,"  the  brief  added  "that  in  the  future  there  may 
be  an  act  which  infringes  the  law  is  not  sufficient  under  the  pleadings  in 
this  case — ^that  is  to  say,  the  mere  fact  that  an  inter-State  road  might 
have  been  built  in  the  distant  future  is  not  sufficient  when  there  is  no 
inter-State  road,  even  on  paper,  at  the  time  of  the  transaction." 

Special  Assistant  U.  S.  Attorney-General  James  C.  Mc- 
Reynolds,  in  the  argument  which  he  made  before  the  Su- 
preme Court  on  October  10,  1911,  asserted  that  the  state- 
ments in  the  brief  filed  by  the  Central  Railroad  of  New 
Jersey,  were  ''maliciously  false"  and  asked  that  the  brief  be 
stricken  from  the  files. 
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Disposing  of  a  suit  instituted  under  the  commodity  clause 
of  the  Hepburn  act  regulating  interstate  commerce  brought 
against  the  Lehigh  Valley  Railroad  Company,  Chief  Justice 
White  in  a  decision  rendered  on  April  3,  1911,  held  that 
while  a  carrier  corporation  may  own  stock  in  a  commodities 
company  and  carry  its  products  without  violating  the  law, 
yet  when  it  is  clear  that  the  carrier  manages  the  business 
of  the  commodity  company  and  mingles  the  operations  of  the 
two  concerns,  such  action  came  within  the  prohibition  of  the 
law.  Under  this  decision  any  carrier  may  be  proceeded 
against  when  the  facts  show  that  there  exists  a  plan  to  do  by 
indirection  that  which  the  commodities  clause  prohibits. 

This  suit  was  instituted  in  June,  1908,  and  first  came  before 
the  Supreme  Court  on  appeal  from  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  which  dismissed  the 
case  holding  that  mere  ownership  of  stock  did  not  furnish 
a  cause  of  action.  While  agreeing  with  the  lower  court  on 
that  point  the  Supreme  Court  remanded  the  case  to  the 
Circuit  Court  for  further  proceedings  necessary  to  enforce 
the  statute.  Then  the  Government  moved  to  amend  its 
complaint  against  the  Lehigh  Valley,  which  had  been  chosen 
for  a  test,  and  for  the  dismissal  of  the  bills  against  the  Erie, 
Central  of  New  Jersey,  Pennsylvania,  Delaware  &  Hudson, 
and  Lackawanna  Railroads  without  prejudice,  so  that 
further  proceedings  could  be  brought  against  them  later, 
but  the  Circuit  Court  refused  to  grant  the  concession,  and 
dismissed  the  whole  proceeding.  By  the  amendment  the 
Government  proposed  to  establish  by  new  facts  that  long 
before  1908,  when  the  Hepburn  Act  went  into  effect,  the 
defendant  road  had  been  the  owner  of  the  Lehigh  Valley 
Coal  Company  and  of  Coxe  Brothers  Company,  corpo- 
rations which  owned  extensive  anthracite  mines  in  Car- 
bon, Lehigh,  Luzerne  and  Wyoming  Coimties,  Penn., 
and  that  E.  B.  Thomas,  the  president  of  the  railroad,  was 
also  president  of  the  coal  company.  It  was  further  set 
forth  that  the  coal  company  had  no  funds  with  which  to 
conduct  its  business  except  as  furnished  by  the  railroad  com- 
pany.   The  coal  company  had  bought  large  amounts  of  coal 
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from  other  mining  companies  and  had  sold  it  to  the  raiboad 
company  at  a  loss,  the  object  of  such  transactions  being  to 
control  the  coal  output,  restrain  trade,  and  dictate  the 
transportation  of  coal  over  the  lines  of  the  Lehigh  Company. 
The  coal  company  had  never  paid  any  dividends  on  its  stock 
during  the  time  the  stock  had  been  in  possession  of  the  rail- 
road company.  It  was  in  debt  to  the  railroad  company  to 
the  amount  of  $11,000,000,  on  which  no  interest  was  paid. 
Thus  the  coal  company  plainly  depended  on  the  railroad 
company  for  the  money  to  carry  on  its  operations  and  was, 
in  fact,  a  subsidiary  company  of  the  railroad  company. 

The  Supreme  Court  declared  that  such  facts  would 
est>ablish  the  use  of  the  coal  company  by  the  railroad  com- 
pany as  a  device  to  evade  the  law,  and  ordered  that  the 
Circuit  Court  should  permit  the  Government  to  amend  its 
bill  so  that  this  cause  of  action  might  be  pleaded.  The  dis- 
missal of  the  cases  of  the  other  railroads  was  upheld  on  the 
ground  that  no  sujQScient  cause  of  action  had  been  shown 
against  them. 

Sending  the  case  back  to  the  Circuit  Court  a  second  time 
Chief  Justice  White  referred  to  the  refusal  of  the  lower  court 
to  permit  the  Government  to  amend  its  petition  as  ''an 
absolute  abuse  of  discretion."  He  said,  however,  that  the 
abuse  was  "obviously  occasioned  by  a  misconception  of  the 
character  of  the  action  of  this  court  and  the  scope  of  the 
mandate." 

Referring  to  the  previous  holding  of  the  Supreme  Court, 
Chief  Justice  White  said: 

While  that  decision  expressly  held  that  stock  ownership  by  a  railroad 
company  in  a  bona  fide  corporation,  irrespective  of  the  extent  of  such 
ownership,  did  not  preclude  a  railroad  company  from  transporting  the 
commodity  manufactured,  mined,  produced,  or  owned  by  such  corpora- 
tion, nothing  in  that  conclusion  foreclosed  the  right  of  the  Government  to 
question  the  power  of  the  railroad  company  to  transport  in  inter-State 
commerce  a  commodity  manufactured,  mined,  owned,  or  produced  by  a 
corporation  in  which  the  railroad  held  stock  and  where  the  power  of  the 
railroad  company  as  a  stockholder  was  used  to  obliterate  all  distinctions 
between  the  two  corporations.  That  is  to  say,  where  the  jwwer  was  ex- 
erted m  such  a  manner  so  as  to  comingle  the  affairs  of  both  as  by  nee- 
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essary  effeet  to  make  such  affairs  practically  undistinguishable  and  theie> 
fore  to  cause  both  corporations  to  be  one  for  all  purposes. 

The  decision  was  summed  up  by  the  Chief  Justice  in  these 
words: 

It  must  be  held  that  while  the  right  of  a  railroad  company  as  a  stock- 
holder to  use  its  stock  ownership  for  the  purpose  of  a  bona  fide  separate 
administration  of  the  affairs  of  a  corporation  in  which  it  has  a  stock  in- 
terest may  not  be  denied,  the  use  of  such  stock  ownership  in  substance 
for  the  purpose  of  destroying  the  entity  of  a  producing,  Ac,,  corporation 
and  of  comingling  its  affairs  in  administration  with  the  affairs  of  the 
railroad  company  so  as  to  make  the  two  corporations  virtually  one,  brings 
the  railroad  company  so  voluntarily  acting  as  to  such  producing,  Ac, 
corporation  within  the  prohibition  of  the  commodities  clause;  in  other 
words,  that  by  operation  and  effect  of  the  commodities  clause,  there  is  a 
duty  cast  upon  a  railroad  company  purposing  to  carry  in  mter-State 
commerce  a  product  of  the  producing,  Ac.,  corporation,  in  which  it  has  a 
stock  interest,  not  to  abuse  such  power  so  as  virtually  to  do  by  indirection 
that  which  the  commodities  clause  prohibits — a  duty  which  plainly  would 
be  violated  by  the  unnecessary  comingling  of  the  affairs  of  the  producing 
company  with  its  own  so  as  to  cause  them  to  be  one  and  inseparable. 

To  compel  a  bona  fide  dissociation  of  the  Reading  Railway 
Company  from  the  Reading  Coal  Company,  the  Govern- 
ment on  July  17,  1911,  filed  in  the  Federal  Court  at  Phila- 
delphia, a  suit  similar  to  one  instituted  against  the  Lehigh 
Valley  Company.  It  was  in  the  form  of  an  amended  com- 
plaint to  the  original  commodities  clause  action  of  1908, 
which  was  in  conformance  with  the  commodities  clause 
decision  of  the  Supreme  Court. 

It  was  charged  by  the  Government  that  the  Philadelphia 
and  Reading  Coal  and  Iron  Company,  the  Fulton  Coal  Com- 
pany, the  Locust  Gap  Improvement  Company,  the  Tremont 
Coal  Company,  the  Mammoth  Vein  Coal  and  Improvement 
Company,  the  Preston  Coal  and  Improvement  Company, 
and  the  Delaware  Coal  Company  were  merely  dmmnies  of 
the  Reading  Railway  Company  and  the  Reading  Company, 
was  the  holding  corporation. 

As  in  the  Lehigh  Valley  suit,  the  Government  charged 
that  the  Reading  Coal  Company  and  its  subsidiaries  were 
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buying  anthracite  from  independent  operators  along  the 
line  of  the  Reading  Railway,  with  the  object  of  removing 
comx>etition,  transporting  it  to  market  at  a  loss,  and  there 
r^ulating  the  selling  price.  The  coal  company  loses  on  such 
transactions,  the  Government  alleged  so  that  the  railway 
company  may  profit  from  the  freight  charges. 

As  a  fiuiiher  evidence  that  the  coal  company  was  not  a 
bona  fide  corporation,  but  a  mere  adjunct  of  the  railroad 
and  a  device  for  evading  the  commodities  clause  of  the  in- 
terstate commerce  law,  the  Government  charged  that  the 
officers  of  the  railway  company  and  the  coal  company  were 
the  same,  and  that  the  railway  company  had  advanced  more 
than  $70,000,000  to  the  coal  company,  which  it  carried  as  an 
open  charge. 

The  Government  cited  that  the  railway  company  had 
paid  as  high  as  4  per  cent  for  money  for  the  coal  company's 
operations,  while  the  coal  company  had  seldom  paid  any 
interest  at  all  and  never  more  than  2  per  cent  to  the  railway 
company.  The  Government's  bill  traced  the  formation  of 
the  present  Reading  holding  company.  It  recited  how  the 
Philadelphia  &  Reading  Railway  Company  in  1896  acquired 
the  National  Company,  a  Pennsylvania  corporation  of 
$50,000  capital,  but  with  no  property  or  business,  increased 
its  capital  from  $50,000  to  $140,000,000,  changed  its  name 
to  the  Reading  Company,  and  made  it  a  holding  corporation. 

Henry  L.  Meeker  and  Caroline  H.  Meeker,  independent 
coal  miners  and  dealers,  doing  business  as  Meeker  &  Co.  in 
1908  sued  the  Lehi^  Valley  Railroad  in  the  Circuit  Court  for 
the  Southern  District  of  New  York,  for  treble  damages  ag- 
gr^ating  $750,000  under  the  Sherman  Act.  The  plaintiffs 
alleged  conspiracy  and  combination  to  raise  the  charges  for 
the  transportation  of  anthracite  coal  between  the  mines  in 
Pennsylvania  and  tidewater  in  New  York  and  New  Jersey. 
It  was  further  alleged  that  the  object  of  the  conspiracy  was 
to  monopolize  the  trade  in  anthracite  coal  in  the  three  states 
named,  obtain  control  of  all  coal  in  Pennsylvania,  raise  the 
market  price  therefor,  compel  independent  shippers,  the 
plaintiffs  included,  who  should  continue  to  compete,  to  pay 
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Buch  excessive  rates  for  transportation  as  to  prevent  them 
from  competing  with  the  conspirators  at  any  profit. 

The  Lehigh  Valley  Company  interposed  a  demurrer  to 
the  complaint  which  was  sustained  by  Judge  Ray  on  June  9, 
1908,  in  a  decision  which  concluded  as  follows: 

The  plaintiffs  say  that  the  complaint  charges  and  the  defendant  admits 
by  the  demurrer  that  by  reason  of  the  combination  and  conspiracy  the 
plaintiffs  were  compelled  to  do  business  at  a  loss.  Concede  this  to  be  so, 
still  the  action  is  for  damages  and  the  only  loss  or  injury  in  business  or 
property  is  stated  to  be  the  payment  of  excessive  and  illegal  rates  for  the 
transportation  of  coal  from  Pennsylvania  into  New  Jersey;  that  therefore 
he  made  no  profit  and  even  lost  money  to  the  extent  of  the  excessive  charge 
made  and  exacted  over  a  reasonable  rate.  Hence  no  damage  to  business 
or  property  is  alleged  except  in  the  payment  of  excessive  rates  or  "un- 
lawful rates/'  and  as  this  is  a  mere  conclusion  not  accompanied  by  the 
statement  of  any  facts  showing  the  rates  paid  to  be  either  unlawful  or 
excessive,  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  and  the  demurrer  is  sustained,  with  costs.  The  plaintiffs 
may  file  and  serve  an  amended  complaint  within  thirty  dajrs  after  being 
served  with  a  copy  of  the  order  to  be  entered  pursuant  hereto  on  payment 
of  costs. 

Instead  of  following  Judge  Ray's  suggestion,  the  Meekers 
carried  the  matter  to  the  United  States  Circuit  Court  of 
Appeals,  and  there  insisted  that  the  complaint  was  drawn 
in  accordance  with  the  Sherman  law.  The  petition  as 
presented  to  the  higher  court  urged : 

First,  that  the  Temple  Iron  Company  was  organized  by  the  roads  known 
as  the  Anthracite  Companies,  which  owned  all  its  stock;  second,  that  the 
conspiracy  was  carried  into  effect  by  increasing  the  price  to  be  paid  for 
coal  at  the  mines  to  65  per  cent  of  tidewater  prices  for  transportation  to 
New  York  tidewater;  third,  that  this  increase  in  price  at  the  mine  was  made 
so  that  the  independent  shippers  would  not  be  able  to  sell  anthracite  coal 
in  the  New  York  market  in  competition;  fourth,  that  while  the  increased 
charge  for  transportation  rendered  it  impossible  for  the  coal  companies 
owned  by  the  Anthracite  Companies  to  make  a  profit  on  coal  shipped  to 
New  York  tidewater,  yet  that  this  result  made  no  difference  to  those  roads, 
as  they  gained  what  the  coal  companies  lost;  and  fifth,  that  as  a  result 
of  the  conspiracy  the  anthracite  roads  have  gained  almost  exclusive  con- 
trol of  the  New  York  market  for  anthracite  coal,  to  the  great  damage  of 
the  complainant. 
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Reversing  the  finding  of  the  lower  court  the  United  States 
Circuit  Court  of  Appeals,  Second  Circuit,  on  December  7, 
1910,  held  that  it  was  unnecessary  that  complaints  regard- 
ing freight  rates  on  railroads  should  first  be  brought  to  the 
attention  of  the  Interstate  Commerce  Commission  before 
being  taken  to  the  Federal  courts.  The  opinion  was  written 
by  Judge  Noyes  who  in  upholding  the  contention  of  the 

Meekers  said : 

« 

The  plaintiff  is  not  seeking  redress  as  a  shipper.  It  is  not  allied  that 
the  defendant  carried  any  coal  for  him  or  that  he  offered  any  for  shipment. 
The  defendant  is  not  sued  as  a  carrier,  but  as  a  party  to  an  unlawful  con- 
spiracy. The  unreasonableness  of  the  railroad  rate  was  only  one  of  the 
means  employed  to  make  the  conspiracy  effective.  The  increase  of  the 
price  at  the  mines  was  as  essential  to  that  result  as  the  increase  in  the 
transportation  charge.  That  the  interstate  commerce  act  creates  a  tri- 
bunal to  which  shippers  must  resort  primarily  for  relief  agamst  excessive 
freight  charges  is  no  reason  why  a  person  injured  by  an  unlawful  conspiracy 
cannot  invoke  the  relief  expressly  guaranteed  by  another  and  later  Federal 
statute.  It  might  as  well  be  claimed  that  the  United  States  cannot  pro- 
ceed against  a  combination  of  railroad  companies  to  fix  rates  until  the 
reasonableness  of  such  rates  has  been  passed  on  by  the  Interstate  Com- 
merce Commission.  Yet  combinations  of  that  nature  were  enjoined  in 
the  Transmissouri  Freight  Association  case  (166  U.  S.,  290)  and  in  the 
Joint  Traffic  Association  case  (171  U.  S,,  505). 

It  is  true  that  the  courts  in  determining  as  one  of  the  elements  of  a  con- 
spiracy case  the  unreasonableness  of  freight  rates  might  pass  upon  the 
same  question  which  would  be  presented  to  the  Interstate  Commerce 
Commission  by  a  shipper  proceeding  under  the  act  to  regulate  commerce. 
But  the  possibility  of  want  of  uniformity  in  decisions  constitutes  no  ground 
for  den3ring  to  an  injured  person  a  right  of  action  granted  by  a  statute  of 
the  United  States  separate  and  distinct  from  that  act,  however  weighty 
such  considerations  might  be  in  determining  whether  the  common  law 
rights  of  a  shipper  and  the  right  to  demand  damages  given  by  the  inter- 
state commerce  act  itself  are  subjected  to  its  other  provisions.  Obviously 
the  same  possibility  would  exist  in  case  of  proceedings  by  the  Government 
to  enjoin  unlawful  railroad  combinations. 

The  Appellate  Court  in  addition  held  that  while  the 
allegations  of  damage  were  general  they  Were  sufficient  to 
stand  the  test  of  the  demurrer  which  asserted  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  under  the  Sherman  law,  in  that  no  specific  damages 
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were  asked  for,  and  also  that  the  controversy  was  the  adjust- 
ment of  freight  rates  which  should  have  been  taken  primarily 
to  the  Interstate  Commerce  Commission. 

"The  nature  of  the  injuries,"  said  Judge  Noyes,  "  is  fairly 
set  forth,  and  the  only  inference  possible  from  the  allegations 
is  that  the  damage  arose  as  the  direct  consequence  of  the 
conspiracy  charged.'' 

30. — ^United  States  v.  National  Umbrella  Frame  Company  d  ai. 

July  1,  1907,  indictment  returned  in  the  District  Court  for  the  Eastern 
District  of  Pennsylvania  charging  a  conspiracy  to  restrain  inter-State 
trade  and  commerce  in  the  manufacture  and  sale  of  umbrella  material,  in 
violation  of  the  Sherman  anti*trust  law  and  Section  5440,  R.  S.  Pleas 
of  guilty  entered  and  fines  aggregating  $3,000  imposed. 
31. — United  States  v.  American  Tobacco  Company  et  al.  (United  States 
Circuit  Court,  Sn.  N.  Y.,  104  Fed.,  700.)  (United  Statea  Supreme 
Court,  221  U.  S.,  106.) 

Bill  in  equity  filed  July  10, 1907,  by  the  United  States  against  the  Amer- 
ican Tobacco  Company  and  others,  in  which  it  was  alleged  that  they  were 
maintaining  a  combination  in  restraint  of  trade  and  commerce  in  the 
manufacture  and  sale  of  tobacco.  Nov.  7, 1908,  decision  rendered  in  favor 
of  the  Government,  except  as  to  individual  defendants  and  certain  foreign 
and  other  corporations.  Cross  appeals  were  taken  to  the  Supreme  Court, 
where  case  was  argued  January,  1910,  and  reargued  January,  1911.  May 
29,  1911,  a  decision  was  rendered  sustaining  the  Government  on  every 
point. 
32. — ^United  States  v,  E.  H.  Stafford  Manufacturing  Company  el  al, 

July  10,  1907,  indictment  returned  in  the  District  Court  for  the  North- 
em  District  of  Illinois  charging  a  violation  of  the  Sherman  anti-trust  law 
by  engaging  in  a  combination  in  restraint  of  trade  in  the  manufacture  and 
sale  of  school  and  church  furniture.    Case  pending. 
33. — ^United  States  v.  E.  I.  du  Pont  de  Nemours  &  Co.  et  al. 

July  30,  1907,  bill  in  equity  filed  in  the  Circuit  Court  for  the  District 
of  Delaware  against  E.  I.  du  Pont  de  Nemours  &  Co.  and  others,  in  which 
it  was  alleged  that  they  composed  a  combination  in  restraint  of  trade 
in  the  manufacture  and  sale  of  gunpowder  and  other  high  explosives. 
June  21,  1911,  a  decision  was  rendered  holding  combination  illegal  and 
ordering  its  dissolution.  Negotiations  pending  for  an  agreement  be- 
tween counsel  as  to  a  form  of  decree  of  dissolution  and  injunction  to  be 
submitted  to  the  court  for  approval. 

In  the  Government's  petition  it  was  charged  that  the 
Gunpowder  Trade  Association  of  the  United  States  which 
included  practically  all  the  manufacturers  of  gunpowder  and 
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explosives  in  this  country  was  formed  in  1872,  the  ob- 
ject being  the  elimination  of  all  competition  between  the 
members  of  the  combine.  After  the  formation  of  the  as- 
sociation the  California  Powder  Works,  the  Sycamore 
Manufacturing  Company,  and  the  Lake  Superior  Powder 
Company,  which  had  been  independents,  entered  "the 
combination  and  conspiracy  in  restraint  of  trade  and  com- 
merce" and  became  parties  to  what  was  described  in  the 
complaint  as  the  "President's  Agreement." 

Telling  of  the  manner  in  which  the  trust  coerced  inde- 
pendent powder  makers  to  join  the  combine  the  petition 
said: 

For  many  years  prior  to  the  year  1876  the  Sycamore  Manufacturing 
Company,  with  powder  mills  located  near  Nashville,  Tenn.,  was  engaged 
in  the  manufacture  of  blasting  powder  in  the  State  of  Tennessee  and  the 
shipment  and  sale  of  said  blasting  powder  in  said  State  and  among  the 
various  States  and  Territories  of  the  United  States  in  competition  with 
the  various  members  of  the  said  Gunpowder  Trade  Association;  that  about 
the  year  1874  the  members  of  said  association  inaugurated  and  thereafter 
carried  on  a  fierce  and  ruinous  competitive  warfare  against  the  said 
Sycamore  Manufactmring  Company  for  the  sole  purpose  of  eliminating 
and  destroying  said  company  as  a  competitive  factor  in  the  shipment  and 
sale  of  blasting  powder  into  and  among  various  of  the  States  and  Territories 
of  the  United  States,  durmg  which  said  warfare  the  members  of  said  as* 
sociation  sold  blasting  powder  in  competition  with  the  said  Sycamore 
Manufacturing  Company  at  prices  less  than  the  cost  of  production  of  the 
same  to  themselves;  that  as  a  result  of  said  competitive  warfare  the  said 
Sycamore  Manufacturing  Company  was  compelled  to  and  did,  on  or  about 
the  third  day  of  May,  1876,  enter  into  a  contract  with  the  said  Gunpowder 
Trade  Association  or  its  members  whereby  the  said  Sycamore  Manufactur- 
ing Company  became  a  party  to  and  a  member  of  said  association  re- 
specting the  shipment  and  sale  of  blasting  powder  among  the  various 
States  and  Territories  of  the  United  States. 

Hie  warfare  waged  between  the  independent  powder  companies  and 
the  members  of  the  association  was  gone  into  at  great  length  by  the  Gov* 
emment,  and  in  its  petition  it  stated  that,  in  order  to  carry  on  the  war 
against  independents,  the  members  of  a  pool  agreement  of  1896  furnished 
funds  to  carry  on  the  competitive  warfare  through  the  Great  Northern 
Manufacrturing  and  Supply  Company. 

The  prayer  for  relief  asked  the  Circuit  Court  of  Dela- 
ware to 
39 
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Adjudge  and  decree  that  the  E.  I.  du  Pont  de  Nemours  Powder  Com- 
pany (of  New  Jersey,)  the  E.  I.  du  Pont  de  Nemours  Powder  Company 
(of  Delaware,)  the  Laflin  &  Band  Powder  Company,  and  the  Eastern 
Dynamite  Company  is  each  a  combination  in  restraint  of  inter-State  trade 
and  commerce;  that  each  has  attempted  and  is  attempting  to  monopolize 
and  is  in  a  combination  and  conspiracy  with  other  persons  and  corpora* 
tions  to  monopolize  and  has  monopolized  the  trade  and  commerce  in  the 
shipment  and  sale  of  gunpowder  and  other  high  explosives  among  the 
several  States;  that  each  one  of  said  corporations  be  enjoined  and  restrained 
from  engaging  in,  carrying  on  or  conducting  such  inter-State  trade  and 
commerce,  or,  if  the  court  should  be  of  the  opinion  that  the  public  interests 
will  be  better  subserved  thereby,  that  receivers  be  appointed  to  take 
possession  of  all  the  property,  assets,  business,  and  affairs  of  said  corpora- 
tions and  each  of  them,  with  full  power  to  administer  the  same  and  to 
take  such  course  in  regard  thereto  as  will  bring  about  conditions  in  such 
trade  and  commerce  among  the  several  States  and  with  foreign  nations  as 
shall  be  in  harmony  with  law. 

Practically  the  same  allegations  were  made  against  the 
individual  defendants,  and  the  Government  sought  to  en- 
join them  also  as  individuals  from  carrying  out  any  agree- 
ment whereby  competition  would  be  suppressed  and  elim- 
inated. 

The  powder  companies  and  the  individual  defendants  in 
their  answers  denied  the  conspiracy  in  restraint  of  trade. 

W.  H.  Mahafify  as  special  examiner  took  the  testimony  and 
R.  S.  Waddell,  president  of  the  Buckeye  Powder  Company, 
who  was  the  first  important  witness  in  the  case  on  October  21, 
1908,  in  describing  trust  methods  told  of  the  fate  of  the  in- 
dependent concerns  which  refused  to  enter  the  combine. 
He  further  explained  that  during  the  existence  of  the  "pow- 
der war"  the  railroads  granted  rebates  to  the  companies 
operating  under  the  trade  agreement  and  by  so  doing  al- 
lowed them  to  undersell  the  independents.  President  Wad- 
dell stated  that  the  Gunpowder  Trade  Association  was 
succeeded  by  a  "Powder  Pool"  which  fixed  prices  and  con- 
ducted the  wars  against  independents.  He  testified  that 
when  the  Kmg  Powder  Company,  which  wa^  organized  in 
1878,  was  compelled  to  cut  its  prices,  black  rifle  powder  was 
selling  at  $6.35  a  keg,  and  when  in  1886  it  went  down  to 
$2.25  a  keg,  the  King  Company  entered  the  pool  agreement. 
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During  this  fight,  President  Waddell  stated  the  combine's 
low  price  was  restricted  to  a  certain  territory,  the  price  of 
rifle  powder  remaining  at  $6.25  outside  the  competition 
belt. 

There  was  a  war  also  in  blasting  powder.  This  powder 
sold  for  $2.85  before  the  concerted  attack  on  the  King 
Powder  C!ompany.  It  went  down  to  80  cents.  The  Ohio 
Powder  Company  met  with  the  same  fate.  The  association 
fought  it  tooth  and  nail,  and  in  1886  it  joined  the  pool.  The 
average  cost  of  producing  a  keg  of  black  powder,  Mr.  Wad- 
dell said,  was  $2. 

Between  1889  and  1890,  the  witness  said  a  number  of 
independent  powder  companies  were  organized,  among  them 
the  Chattanooga  Powder  Company,  the  Phoenix  Powder 
Company,  the  Southern,  and  the  Equitable  Powder  Com- 
pany. At  that  time  the  companies  in  the  pool  controlled 
95  per  cent  of  the  trade  in  rifle  powder  and  90  per  cent  in 
blasting  powder  in  the  country.  Mr.  Waddell  told  of  the 
fights  which  followed  the  inauguration  of  the  new  companies. 

"The  fight  was  sharp  and  vicious,"  he  said,  "and  resulted 
in  a  rapid  reduction  in  price.  We  sold  powder  at  cost  and 
below." 

The  invasion  of  the  South  African  field,  in  1892,  by  the 
^tna  Company,  a  member  of  the  Gunpowder  Trade  Associa- 
tion, President  Waddell  said  came  near  resulting  in  a  serious 
clash  with  the  English  manufactiurers.  In  retaliation,  the 
witness  said,  Mr.  Nobel  of  the  Nobel  Explosives  Company 
of  England,  bought  land  in  New  Jersey  upon  which  he 
proposed  to  operate  an  extensive  dynamite  manufactiuing 
plant. 

According  to  President  Waddell,  when  information  re- 
garding the  plan  leaked  out  there  was  a  hasty  calling  to- 
gether of  the  heads  of  the  various  powder  companies  in  the 
Gimpowder  Trade  Association,  and  representatives  were  sent 
to  England  as  a  committee  to  make  agreements  with  the 
Nobels  and  others  to  the  effect  that  if  the  European  manu- 
facturers would  remain  on  that  side  of  the  water  the  Du 
Ponts  and  their  trade  associates  would  restrict  their  trade  to 
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the  Western  Hemisphere — ^North  America,  South  America, 
and  the  West  Indies. 

The  Nobels  refused  to  accept  the  signatures  of  the  men 
who  had  been  sent  to  England,  so  Eugene  Du  Pont  made 
a  hurried  trip  there  and  signed  the  agreement.  The  Nobels 
abandoned  their  imfinished  powder  plant  in  New  Jersey 
and  since  then  the  powder  trust  has  not  ventured  to  the 
European  field. 

Attorney-General  Bonaparte  caused  to  be  made  a  part  of 
the  record  documentary  proof  showing  that  there  was  an 
agreement  between  the  powder  trust  and  foreign  manufac« 
turers  which  worked  to  the  advantage  of  each  other.  The 
parties  to  the  international  combine  were  stated  to  be 
E.  I.  Du  Pont  de  Nemours  &  Co.,  of  Wilmington,  Del. 
Laflin  and  Rand  Powder  Company,  of  New  York  City 
Eastern  Dynamite  Company,  of  Wilmington,  Del.;  the 
Miami  Powder  Company,  of  Xenia,  Ohio;  the  American 
Powder  Mills,  of  Boston,  Mass.;  the  iEtna  Powder  Com- 
pany, of  Chicago,  111.;  the  Austin  Powder  Company,  of 
Cleveland,  Ohio;  the  California  Powder  Works,  of  San 
Francisco,  Cal. ;  the  Giant  Powder  Company,  Consolidated, 
of  San  Francisco,  Cal.;  the  Judson  Dynamite  and  Powder 
Company,  of  San  Francisco,  Cal.;  the  Vereinigte  Koln- 
Rottweiler  Pulverfabriken,  of  Cologne,  and  the  Nobel  Dyna- 
mite and  Powder  Trust  Company,  Limited,  of  London. 

The  agreement,  according  to  the  Attorney-General,  was  to 
be  in  effect  for  a  period  of  ten  years,  and  was  believed  to  have 
been  substantially  continued  up  to  the  time  of  the  bringing 
of  the  dissolution  suit. 

The  agreement  contained  these  provisions: 

Regarding  detonators,  it  ia  agreed  that  the  European  factories  shall  ab- 
stain from  erecting  detonator  works  m  the  United  States  of  America.  The 
works  which  are  building  at  Jamesburg,  N.  J.,  are  not  to  be  completed 
and  the  whole  scheme  as  worked  out  by  Mr.  Muller  is  to  be  abandoned. 
In  consideration  of  this  scheme  being  abandoned  and  the  erection  of  works 
being  stopped,  the  American  factories  undertake  to  bear  all  expenses 
hitherto  incurred  in  connection  therewith,  and  they  will,  moreover,  dis- 
charge the  obligations  which  Mr.  Muller  has  undertaken  in  connection 
with  the  above  mentioned  scheme,  with  regard  to  which  obligations  a 
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special  subsidiary  agreement  is  to  be  made.  And  it  is  moreover  agreed 
that  the  Americaa  factories  shall  order  and  take  from  the  European  fac- 
tories, t.  e.,  from  the  Rhenish  Westphalian  Sprengstoff  Company,  every 
year  5,000,000  detonators. 

As  regards  black  powder,  the  American  factories  bind  themselves  not  to 
erect  factories  in  Europe,  and  the  European  factories  bind  themselves  not 
to  erect  factories  in  the  United  States  of  America.  Both  parties,  however, 
are  to  be  free  to  import  into  the  other  party's  territory. 

As  regards  smokeless  sporting  powder  the  American  factories  undertake 
not  to  erect  factories  in  Europe  and  the  European  factories  imdertake  not 
to  erect  factories  in  the  United  States  of  America.  Both  parties,  however, 
are  to  be  free  to  import  into  the  other  party's  territory. 

With  regard  to  smokeless  military  powder,  it  is  hereby  agreed  that 
American  factories  undertake  not  to  erect  any  factory  in  Europe. 

Whenever  the  American  factories  receive  an  inquiry  from  any  govern- 
ment other  than  their  own,  either  directly  or  indirectly,  they  are  to  com- 
municate with  the  European  factories  through  the  chairmen  appointed  as 
hereinafter  set  forth,  and  by  that  means  to  ascertain  the  price  at  which 
the  European  factories  are  quoting  or  have  fixed,  and  they  shall  be 
bound  not  to  quote  or  sell  at  any  lower  figure  than  the  price  at  which 
the  European  factories  are  quoting  or  have  fixed. 

Should  the  European  factories  receive  an  inquiry  from  the  government 
of  the  United  States  of  North  America,  or  decide  to  quote  for  delivery  for 
that  government,  either  directly  or  indirectly,  they  shall  first  in  like  man- 
ner ascertain  the  price  quoted  or  fixed  by  the  American  factories  and  shall 
be  bound  not  to  quote  or  sell  below  that  figure. 

With  regard  to  high  explosives,  by  which  all  explosives  fired  by  means  of 
detonators  are  to  be  understood,  it  is  agreed  that  the  United  States 
of  North  America,  with  their  present  or  future  territories,  possessions, 
colonies,  or  dependencies;  the  republics  of  Mexico,  Guatemala, -Honduras, 
Nicaragua  and  Costa  Rica,  as  well  as  the  republics  of  the  United  States 
of  Colombia  and  Venezuela,  are  to  be  deemed  the  exclusive  territory  of  the 
American  factories  and  are  hereafter  referred  to  as  "American  Territory." 

All  the  countries  in  South  America  not  above  mentioned,  as  well  as 
British  Honduras  and  the  islands  on  the  Caribbean  Sea  which  are  not 
Spanish  possessions  are  to  be  deemed  common  territory,  hereinafter  re- 
ferred to  as  "syndicated  territory";  the  rest  of  the  world  is  to  be  the 
exclusive  territory  of  the  European  factories,  hereinafter  referred  to  as 
"European  territory." 

Otto  H.  Rechard  of  York,  Pa.,  a  witness  before  Ex- 
aminer Mahaffy,  on  March  10,  1910,  stated  that  for  more 
than  five  years  he  was  superintendent  of  the  Rockdale 
Powder  Company's  plant,  and  that  he  often  received  orders 
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to  ship  dynamite  to  customers  in  boxes  so  marked  that  they 
would  believe  they  were  getting  40  per  cent  dynamite  when 
the  explosive  was  of  a  lower  grade,  generally  30  per  cent. 

J.  A.  Haskell,  vice-president  of  the  Du  Pont  Company, 
called  as  a  witness  on  May  3,  1910,  stated  that  the  real 
reason  why  many  powder  mills  were  bought  in  the  West,  or 
mills  built  to  match  the  output  of  rivals  who  refused  to  sell 
out,  was  not  a  desire  to  control  the  market,  that  caused  the 
inauguration  of  that  policy,  but  the  high  freight-rates  which 
compelled  the  company  to  manufacture  as  near  the  con- 
suming centres  as  possible.  Mills  bought  and  abandoned, 
he  said,  only  indicated  that  explosions  so  disastrous  had 
occurred  in  them  that  it  did  not  repay  the  company  to  re- 
build. 

The  taking  of  testimony  closed  on  July  25,  1910,  and  on 
June  21,  1911,  Judges  Gray,  BufiBngton  and  Lanning,  filed 
an  opinion  at  Wilmington,  Del.,  declaring  the  Du  Pont 
Powder  Company,  and  the  twenty-eight  other  companies, 
and  individual  defendants  guilty  of  ''maintaining  a  com- 
bination in  restraint  of  interstate  trade  and  foreign  com- 
merce in  powder  and  other  explosives." 

The  Qourt  found  that  the  Du  Pont  Company  controlled  in 
the  United  States  the  trade  in  black  blasting  powder  by  64 
per  cent,  in  saltpetre  blasting  powder,  72  per  cent ;  in  dyna- 
mite, 72  per  cent;  in  black  sporting  powder,  73  per  cent;  in 
smokeless  sporting  powder,  64  per  cent;  and  in  smokeless 
military  and  ordnance  powder,  exclusive  of  what  the  Gov- 
ernment itself  made,  by  100  per  cent. 

The  opinion  written  by  the  late  Judge  Lanning  and  con- 
curred in  by  his  two  associates,  said  in  part:  "As  enacted  the 
Sherman  Anti-Trust  Law  does  not  condemn  every  combina- 
tion '  to  prevent  competition.'  What  it  condemns  is  every 
combination  in  restraint  of  trade  or  commerce  among  the 
several  States." 

In  conclusion  the  opinion  ssid: 

It  matters  not  whether  the  combination  be  in  the  form  of  a  trade  asso- 
ciation or  a  corporation.  If  it  arbitrarily  uses  its  power  to  force  weaker 
competitors  out  of  business  or  to  coerce  them  into  a  sale  or  union  with 
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the  combination,  it  puts  a  restraint  upon  inter-State  commerce  and  mo- 
nopolizes or  attempts  to  monopolize  a  part  of  that  commerce  in  a  sense 
that  violates  the  Anti-Trust  act. 

The  court  found  that  the  case  in  hand  was  obnoxious  to  the  anti-trust 
law,  and  then  considered  the  nature  of  the  final  decree.  ''To  stop  the 
business  of  the  combination  immediately/'  the  court  said,  "might  be 
attended  with  very  disastrous  consequences.  The  defendants,  or  some 
of  them,  for  example,  furnish  military  and  ordnance  powders  to  the  United 
States  Government.  We  understand,  also,  that  they  furnish  explosives 
used  in  the  construction  of  the  Panama  Canal.  Their  ability  to  continue 
so  to  do  should  not  be  destroyed  before  the  expiration  of  a  reasonable 
time  for  adjusting  their  business  to  the  changed  conditions." 

As  an  aftermath  of  the  decree  of  the  Circuit  Court  for  the 
District  of  Delaware,  adjudging  the  powder  trust  to  be  a 
combination,  conspiracy  and  monopoly,  the  Buckeye  Powder 
Company,  which  between  1903  and  1908  had  been  engaged 
in  the  manufacture  of  powder  near  Peoria,  111.,  on  Septem- 
ber 19, 1911,  brought  suit  in  the  United  States  Circuit  Court 
at  Trenton,  N.  J.,  for  treble  damages  aggregating  $5,000,000 
under  the  Sherman  law.  The  defendants  were  the  E.  I.  du 
Pont  de  Nemom^  Powder  Company,  the  New  Jersey  hold- 
ing corporation;  E.  I.  du  Pont  de  Nemours  &  Co.,  of  Dela- 
ware; the  Pennsylvania  Corporation  of  the  same  name;  the 
Hazard  Powder  Company;  the  Laflin  &  Rand  Powder  Com- 
pany; the  Eastern  Dynamite  Company,  several  other  powder 
making  companies,  and  all  the  Du  Ponts  individually. 

The  complaint  alleged  that  the  Buckeye  Powder  Company, 
owing  to  the  methods  of  the  unlawful  combine  had  its  trade 
ruined  and  was  finally  forced  to  suspend  business  operations 
through  the  activities  of  a  ''Peoria  Committee."  The  com- 
plaint further  charged  that  the  Buckeye  factory  was  blown 
up  on  September  10,  1904,  and  two  men  killed,  by  emis- 
saries of  the  trust,  who  had  entered  the  place  at  lunch  time 
and  scattered  matches,  with  inked  heads  among  the  powder. 
A  few  of  the  "invisible"  matches,  the  complaint  alleged,  were 
discovered  by  the  workmen  and  the  search  for  others  was 
in  progress  when  the  explosion  occurred.  After  the  plant 
had  been  blown  up,  the  complaint,  continuing,  stated  the 
defendants  circulated  printed  matter  exaggerating  the  disas- 
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ter  for  the  purpose  of  hurting  the  Buckeye  Company,  and 
preventing  it  from  securing  smother  site  for  a  factory.  The 
plaintiff  company  added  that  it  was  compelled  to  sell  out 
for  $70|000,  which  it  asserted,  was  a  nominal  sum.  The  trade 
damages  were  given  in  the  complaint  as  $1,119,957,  and  other 
damages  as  $500,000.  The  Buckeye  Company  therefore 
asked  that  these  damages  be  multiplied  threefold  for  ''wil- 
ful damage  "  in  accordance  with  the  Anti-Trust  Law.  In  the 
report  made  to  the  stockholders  of  the  E.  I.  du  Pont  de 
Nemours  Powder  Co.,  for  the  year  1911,  Pierre  S.  du  Pont, 
the  acting  president,  among  other  things  said : 

The  officers  and  directors  of  the  company  have  experienced  great  diffi< 
culty  in  learning  in  what  ways  or  particulars  our  operations  have  violated 
or  are  violating  the  Anti-Trust  Law  and,  therefore,  it  has  been  difficult 
to  determine  what  steps  should  be  taken  in  order  that  we  should  fully 
comply  with  this  law.  However,  a  suggestion  as  to  the  character  of  a 
final  decree  has  been  elaborated  for  submission  to  the  Court,  and  we  trust 
that  this  vexatious  matter  will,  in  the  near  future,  be  finally  disposed  of. 
The  expenditure  of  money  and  time  which  this  litigation  has  imposed 
upon  the  company  has  been  very  heavy,  so  that  the  injurious  effects  of 
an  adverse  decree  will,  to  a  material  extent,  be  offset  by  a  cessation  of 
these  expenditures  which  have  already  covered  a  period  of  more  than 
four  years. 

WUliam  A.  Glasgow,  special  counsel  for  the  Government,  and  Ex- 
Senator  John  C.  Spooner,  of  counsel  for  the  Powder  Monopoly  on  May  13, 
1912,  presented  to  Judge  Buffington  sitting  in  Philadelphia,  a  form  of 
dissolution  decree  which  in  its  general  terms  was  agreed  to  by  both  sides 
except  that  the  defendants  did  not  desire  it  to  extend  to  the  foreign  trade 
of  the  companies.  This  suggestion  was  opposed  by  Mr.  Glasgow  who 
stated  that  the  Government  desired  that  the  powder  concerns  be  pre- 
vented from  entering  into  such  foreign  combinations  or  agreements. 
Taking  the  matter  imder  advisement  Judge  Buffington  suggested  that 
the  word  "foreign"  be  left  out  of  the  proposed  decree  thus  making  the 
disputed  clause  read:  "The  decree  shall  apply  to  conunerce  m  the  States." 

The  proposed  decree  provides  that  the  defendant  corporations,  E.  I.  du 
Pont  de  Nemours  &  Co.,  the  Hazard  Powder  Company,  Delaware  Secur- 
ities Company,  Delaware  Investment  Company,  Eastern  D3mamite  Com- 
pany, California  Investment  Company  and  Judson  Dynamite  &  Powder 
Company,  be  dissolved,  and  that  the  properties  of  these  companies  re- 
spectively be  distributed  among  their  stockholders. 

The  decree  provides  for  the  organisation  of  two  corporations  in  addition 
to  E.  I.  du  Pont  de  Nemours  Powder  Company,  with  pemuasion  to  use 
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tfie  cbarters  of  the  Laflin  &  Rand  Powder  Company  and  the  Eastern 
Dynamite  Ck)mpany,  instead  of  the  creation  of  two  new  companies  if  de- 
sired. Also  for  the  capitalisation  of  the  two  corporations  in  case  the 
Laflin  &  Rand  Powder  Company's  charter  is  not  used,  that  company  is 
to  be  dissolved  and  its  property  distributed  among  its  stockholders. 

The  proposed  decree  describes  fifteen  plants  for  the  manufacture  of 
dynamite,  nineteen  for  the  making  of  black  blasting  powder,  four  for 
black  sporting  powder,  two  for  smokeless  sporting  powder,  and  two  for 
Government  smokeless  powder,  and  states  their  capacities  are  sufficient 
and  their  location  is  such  that  the  three  companies,  among  which  they  are 
to  be  distributed  can  actively  compete  for  the  manufacture  and  sale  of 
dynamite  and  the  various  powders. 

Mr.  GlAJBgow  for  the  Government  concurred  in  Senator  Spooner's  sug- 
gestion that  the  arrangement  for  the  making  of  Government  smokeless 
powder  be  not  disturbed.  It  is  now  manufactured  entirely  by  the  Govern- 
ment at  its  own  plants,  or  by  the  E.  I.  du  Pont  de  Nemours  Powder  Com- 
pany, or  by  its  controlled  company,  the  International  Smokeless  Powder 
A  Chemical  Company. 

In  the  proposed  decree  Rear  Admiral  Knight  is  quoted  as  saying: 

''I  think  there  is  every  reason  to  say  that  smokeless  powder  is  the  one 
substance  in  the  world  which  naval  officers  and  everybody  else  who  have 
to  sleep  over  it  for  months  and  years  at  a  time,  do  not  want  to  get  into 
competition." 

In  view  of  this  testimony  counsel  for  the  Government  did  not  insist  on 
the  decree  dissolving  the  companies  now  making  this  particular  powder. 

The  proposed  decree  in  addition  provides: 

The  two  new  corporations  are  to  take  over  the  properties  assigned  to 
them  upon  a  valuation  based  upon  the  last  inventory,  to  include  a  fair 
value  for  brands  and  good  will,  and  in  consideration  therefor  the  two  com- 
panies are  to  issue  to  the  E.  I.  du  Pont  de  Nemours  Powder  Company,  in 
payment  therefor,  50  per  cent  of  said  purchase  price  in  bonds,  not  secured 
by  mortgage,  bearing  interest  at  6  per  cent,  payable  in  ten  years,  and  the 
remaining  50  per  cent  in  the  stock  of  said  two  companies  at  par.  While 
the  bonds  bear  6  per  cent  interest,  such  interest  is  only  payable  if  earned 
by  the  company  issuing  the  same,  and  not  otherwise. 

Upon  the  receipt  by  the  E.  I.  du  Pont  de  Nemours  Powder  Company  of 
the  stock  and  bonds  aforesaid,  it  is  required  to  distribute  the  whole  of  said 
stock  and  one-half  of  said  bonds  among  its  stockholders,  and  in  such  dis- 
tribution one-half  of  the  stock  received  by  the  twenty-seven  defendants 
in  this  cause  shall  be  stock  without  voting  power,  and  under  this  provi- 
fflon  of  the  plan  the  twenty-seven  defendants  will  not  have  sufficient  vot- 
ing stock  to  control  either  of  the  two  new  corporations. 

The  two  new  companies,  according  to  the  proposed  decree,  are  to  op-  • 
erate  for  a  period  of  ten  years  without  fixed  charges,  and  the  plan  further 
provides  that  there  shall  be  transferred  to  the  two  new  companies,  so  far 
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as  practicable,  a  fair  proportion  of  the  business  in  explosives  now  con- 
trolled by  the  du  Pont  Company,  under  time  contracts,  and  for  a  period  of 
five  years  the  two  new  companies  are  entitled  to  receive  from  the  Trade 
Bureau  of  the  du  Pont  Company  such  information  from  the  records 
thereof  as  may  be  desired  in  order  to  fully  inform  the  officers  of  the  two 
tiew  companies  of  trade  conditions  throughout  the  United  States. 

During  a  period  of  five  years  the  two  new  companies  are  entitled  to  use 
the  facilities,  information,  and  organization  of  the  du  Pont  Company  for 
the  purchase  of  materials,  experimenting,  and  development  of  the  art  of 
making  powder  and  scientific  research. 

The  twenty-seven  defendants  found  by  the  court  to  be  responsible  for 
the  unlawful  combination  under  the  plan  are  jointly  and  severally  en- 
joined from  doing  any  act  to  further  extend  or  enlarge  the  field  of  operation 
or  the  power  of  the  combination  or  from  continuing  or  carrying  into  fur- 
ther effect  after  the  plan  has  become  effective,  the  combination  which  has 
.been  adjudged  illegal,  and  from  entering  into  or  forming  any  like  combina- 
tion or  conspiracy,  or  from  causing  the  conveyance  of  the  factories,  plants, 
or  brands  of  either  of  the  two  new  companies,  provided  for  under  the  plan, 
to  the  du  Pont  Company  or  vice  versa,  or  from  placing  the  stocks  of  either 
of  said  new  companies  in  the  hands  of  voting  Trustees  to  control  the  voting 
power  of  such  stock. 

Ample  provision  is  made  in  the  proposed  decree  enjoining  the  defend- 
ants from  making  prices  where  the  purpose  is  to  unfairly  cripple  or  drive 
out  of  business  rival  manufacturers,  with  the  provision,  however,  that  noth- 
ing in  the  decree  is  to  enjoin  or  restrain  fair,  free,  and  open  competition. 

The  three  corporations  provided  for  under  the  plan  are  enjoined  from 
retaining  or  employing  the  same  clerical  force  or  organization,  or  keeping 
the  same  office  or  officers,  and  each  of  said  companies  is  required  to  do 
business  under  its  own  corporate  name,  or  in  case  it  does  business  under 
the  name  of  a  subsidiary  corporation,  the  products  of  such  subsidiary  cor- 
poration which  are  sold  in  the  United  States  are  required  to  bear  the 
name  of  the  manufacturer  and  also  to  state  what  company  controls  such 
manufacture. 

The  contracts  which  have  been  made  by  certain  individual  defendants, 
under  which  they  agreed  not  to  engage  in  the  business  of  manufacturing 
explosives,  are  annulled  and  set  aside,  so  that  these  individuab  may  be  at 
liberty  to  engage  in  that  business  if  they  so  desire. 

The  proposed  decree  states  that  for  a  period  of  three  years  neither  of  the 
three  corporations  shall  have  any  officer  or  Director  who  is  an  officer  or 
Director  in  any  other  of  said  corporations,  and  none  of  said  corporations 
shall  employ  the  same  agent  or  agents  for  the  sale  of  explosives  which 
might  be  sold  in  competition,  and  none  of  said  corporations  is  permitted 
to  acquire  any  of  the  factories,  plants,  brands,  or  business  of  such  other 
corporations. . 

The  three  companies  provided  for  under  the  plan  are  made  defendants 
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to  Uie  cause,  and  are  bound  by  the  provisions  of  the  plan  and  of  the  decree. 

Aceording  to  the  decree  the  defendants  are  required  to  pay  the  costs  to 
ihe  United  States  Government,  and  jurisdiction  of  the  cause  is  retained  by 
the  court  for  the  purpose  of  making  such  other  orders  and  decrees  as  may 
beeome  necessary  for  carrying  out  the  plan  of  diseolution,  and  requires 
that  at  the  end  of  six  months  a  report  ebaM  be  made  to  the  court  for  its 
approval,  setting  out  the  manner  in  which  the  plan  has  been  carried  out, 
which  leaves  to  the  court  the  power  to  determine  whether  the  defendants 
have  ful^  and  fairly  carried  out  the  plan  of  dissolution. 

Following  the  submission  of  the  draft  of  the  proposed  decree  to  the 
Circuit  Judges  in  Philadelphia,  there  was  on  May  15th,  an  upward  move- 
ment in  the  E.  I.  du  Pont  de  Nemours  bonds  on  the  New  York  Stock  Ex- 
change. The  A}4  per  cent  bonds,  which  seldom  appear  on  the  tape,  on 
that  day  became  suddenly  active  and  advanced  from  89^  to  93  closing 
at  92.    Sales  of  $271,000  in  bonds  were  reported. 

The  decree  was  accepted  and  the  combine  dissolved  on  Jime  13, 1912. 
34. — ^United  States  v.  One  Hundred  and  Seventy-five  Cases  of  Cigarettes. 

Oct.  28,  1907,  information  filed  in  the  District  Court  for  the  Eastern 
District  of  Virginia  covering  the  seisure  of  175  cases  of  cigarettes  under 
Section  6  of  the  Sherman  Anti-Trust  act.    Case  pending. 
35. — United  States  v.  H.  D.  Corbett  Stationery  Company  el  oZ. 

Nov.  1, 1907,  indictment  returned  in  the  District  Court  for  the  District 
of  Arisona  charging  a  combination  in  restraint  of  trade.  Nov.  4,  1907, 
d^nurrer  filed.  Nov.  14,  1907,  demurrers  sustained  and  defendants  re- 
ferred to  next  Grand  Jury.  Oct.  28, 1908,  reindicted.  Nov.  6, 1908,  ver- 
dict not  guilty. 
96.--United  States  v.  Union  Padfie  Coal  Company  el  (U.,  173  Fed.,  737. 

Nov.  20, 1907,  indictment  returned  in  the  District  Court  for  the  District 
of  Utah,  charging  a  conspiracy  to  violate  and  a  violation  of  the  Sherman 
act.  Jan.  6,  1908,  demurrer  filed.  March  2,  1908,  demurrer  sustained  as 
to  first  count  and  overruled  as  to  second  count.  Deo.  3,  1908,  verdict 
guilty.  March  29,  1909,  fines  aggregating  $4,000  imposed.  November, 
1909,  judgment  reversed. 
37. — ^United  States  v.  Charles  L.  Simmons  et  al, 

Jan.  20, 1908,  indictment  returned  in  the  District  Court  for  the  South- 
em  District  of  Alabama  charging  a  combination  in  restraint  of  trade  and 
commerce  in  the  matter  of  the  manufacture  and  sale  of  plumbers'  sup- 
plies.  Dec.  1, 1910,  pleas  of  guilty,  and  fines  aggregating  S265  imposed. 
38. — ^United  States  v.  Union  Pacific  Railroad  Company  and  auxiliaries, 
including  the  Union  Pacific,  Northern  Pacific,  Great  Northern,  Atchi- 
son, San  Pedro,  Salt  Lake  &  Los  Angeles,  the  Farmers'  Loan  &  Trust 
Company,  and  E.  H.  Harriman,  Jacob  H.  Schiff,  Otto  Kahn,  James 
Stillman,  Henry  H.  Rogers,  Henry  C.  Frick,  and  William  A.  Clark. 

The  bill  in  equity  filed  February  1,  1908,  in  the  Circuit  Court  for  the 
District  of  Utah,  alleged  that  the  defendants  had  conspured  to  effect  a 
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virtual  consolidation  of  the  Union  Pacific  and  the  other  transcontinental 
lines  with  the  unlawful  intention  of  restraining  and  monopolizing  inter- 
state trade  and  commerce.  The  Government's  petition  asked  the  Court 
to  adjudge  the  all^;ed  conspiracy  a  violation  of  the  Sherman  anti-trust  law 
and  to  enjoin  perpetually  the  Union  Pacific  and  its  auxiliaries  from  pur- 
chasing, acquiring,  holding,  receiving  or  voting  as  owner  any  shares  of  the 
Southern  Pacific,  Northern  Pacific,  Great  Northern,  Atchison,  or  Salt 
Lake  lines. 

The  testimony  in  the  suit  was  taken  before  Special  Ex- 
aminer Sylvester  G.  Williams,  and  Frank  B.  Kellogg  and 
C.  A.  Severance  represented  the  Government  at  the  hearings. 
It  was  the  contention  of  the  defendants  that  the  Union  Pa- 
cific was  not  a  competitor  with  the  Southern  Pacific  for 
California  business;  that  it  had  no  control  over  that  sort  of 
traffic  by  reason  of  its  line  to  Portland  and  connecting 
vessels  to  San  Francisco.  They  explained  that  this  route 
required  several  days  more  time  than  a  direct  rail  system  over 
the  Southern  Pacific  lines  and  could  not  possibly  be  operated 
without  causing  the  Southern  Pacific  to  retaliate  by  turning 
the  richer  eastboxmd  business  over  to  the  Rio  Grande  at 
Ogden,  Utah.  For  these  reasons  the  defendants  asserted  that 
the  Southern  Pacific  absolutely  controlled  California  traffic 
before  the  merger  and  that  the  purchase  of  a  substantial 
amoxmt  of  Southern  Pacific  stock  by  the  Union  Pacific 
Company  amoxmted  therefore  to  merely  facilitating  the 
Southern  Pacific's  traffic  from  Ogden  to  Omaha,  and  in 
no  wise  affected  competitor's  conditions. 

Presenting  the  Government's  side  of  the  case  at  one  of  the 
hearings  held  in  the  Custom  House,  New  York,  Mr.  Sever- 
ance read  into  the  record  of  the  suit  for  the  dissolution  of 
the  combine  parts  of  the  testimony  given  by  Alexander 
Millar,  secretary  of  the  Union  Pacific,  at  the  investigation 
of  the  Harriman  railroads  made  by  the  Interstate  Commerce 
Commission  in  1907.  During  his  cross-examination  in  that 
proceeding  Mr.  Millar  testified  that  a  block  of  railroad  stock 
had  been  sold  by  E.  H.  Harriman  to  William  Rockefeller 
in  March,  1903,  and  was  later  on  transferred  back  to  Mr. 
Harriman.  He  also  testified  to  the  purchase  of  two  steam- 
ships from  the  Atlantic  Transport  Company  by  the  Oregoa 
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Short  line  on  March  26,  1903.  Further  on  in  his  testimony 
before  the  Interstate  Commerce  Commission,  Mr.  Millar 
stated  that  at  a  meeting  of  the  Oregon  Short  line  on  April  6, 
1903,  it  was  reported  that  the  company  owned  483,940 
shares  of  the  capital  stock  of  the  Southern  Pacific  Railroad 
Company  which  was  held  in  the  names  of  E.  H.  Harriman, 
£.  Steinar,  and  Kuhn,  Loeb  &  Co.,  and  that  many  small 
holders  of  record  had  furnished  proxies  so  as  to  enable  Harri- 
nian,  A.  P.  Humphrey,  and  Maxwell  Evarts  to  vote  their 
shares  at  the  annual  meeting  on  March  8, 1908.  The  minutes 
of  the  Oregon  Short  Line  Directors  showed  that  the  report 
had  been  ratified,  and  the  minutes  of  the  Southern  Pacific. 
Company  established  the  fact  that  advertising  for  the 
''Company  and  subsidiary  companies"  had  been  blocked 
together. 

Mr.  Millar's  testimony  indicated  that  the  board  of  di- 
rectors of  the  Union  Pacific  gave  Mr.  Harriman  practically 
unlimited  power  as  president  of  the  road  and  chairman  of  the 
executive  committee,  and  in  addition  revealed  the  details 
of  the  Union  Pacific  dividend  "surprise"  in  1906,  when  the 
stock  of  the  Union  Pacific  was  raised  over  night  at  a  secret 
meeting  from  6  to  10  per  cent  and  a  dividend  of  5  per  cent 
declared  on  Southern  Pacific  stock. 

Applying  the  "Rule  of  Reason,"  the  United  States  Circuit 
Court  for  the  Eighth  Circuit,  in  a  decision  written  by  Judge 
EHmer  B.  Adams,  and  concurred  in  by  Justice  Willis  C.  Van 
Devanter  (then  circuit  judge),  and  Judge  Walter  H.  San- 
bom,  of  St.  Paul,  filed  at  St.  Louis,  Mo.,  June  24,  1911,  held 
that  the  purchase  of  the  Southern  Pacific  by  the  Union 
Pacific  Company  ''did  not  amount  to  a  direct  and  sub- 
stantial restrioint  of  either  interstate  or  international  com- 
merce." Judge  William  C.  Hook  filed  a  dissenting  opinion. 
According  to  the  majority  opinion  the  only  question  to  be 
settled  was  this :  Was  the  Union  Pacific  Company,  extending 
only  from  Omaha  and  Kansas  City  on  the  east  to  Ogden  on 
the  west,  a  competing  line  prior  to  1901  for  transcontinental 
business  with  the  Southern  Pacific  Company,  whose  line 
extended  from  New  York  on  the  east  over  the  sea  to  New 
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Orleans  and  thence  by  rail  to  San  Francisco  and  Portland  on 
the  west? 

Answering  the  qu^y  Judge  Adams  in  the  opimon  said  that 
'^  while  the  Union  Pacific  was  entirely  dependent  upon  the 
Southern  Pacific  for  its  connection  westward,  the  Southern 
Pacific  was  not  at  all  dependent  upon  the  Union  Pacific 
for  its  connection  eastward." 

Continuing  the  majority  opinion  said: 

Our  conclusion  is  that  all  facts  of  this  ease  considered  in  thm  natural, 
reasonable  and  practical  aspect,  and  given  their  appropriate  relative  mgnifi- 
cance,  do  not  make  the  Union  Pacific  a  substantial  cc»npetitQr  for  tranft- 
continental  business  with  the  Southern  Pacific  in  or  prior  to  the  year  1901. 

Certainly  the  desire  to  appropriate  the  trifling  business  done  by  the 
Southern  Pacific  on  the  minor  lines  or  to  suppress  a  oompetiiion  in  traffic 
which  was  in  the  aggregate  of  such  small  proportions  could  not  have  been 
the  inspiration  of  the  vast  outlay  involved  in  the  purchase  of  the  Hunting- 
ton stock.  It  did  not  amount  to  a  direct  and  substantial  restraint  of 
either  interstate  or  international  oonunerce.  This  10  not  sufficient  to 
bring  it  within  the  condemnation  of  the  anti-trust  law. 

The  Court  held  that  the  investment  of  the  Harriman  lines  in  the 
Santa  Fe  was  not  for  acquiring  control,  and  that  if  it  was  for  obtaining 
inside  information  concerning  the  operation  of  a  great  competitor  they 
chose  a  lawful  way  for  doing  it. 

The  conclusions  of  fact  dispose  of  this  case,  the  opinion  concluded, 
without  the  necessity  of  determining  the  question  much  debated  in  brief 
and  argument,  whether  securing  control  of  the  Southern  Pacific  Company 
by  purchasing  stock  of  individual  owners  could,  in  any  view  of  the  case, 
have  contravened  the  anti-trust  law.  On  the  facts  of  this  case,  ¥nth  all 
their  reasonable  and  fair  inferences,  we  conclude  that  the  government  has 
failed  to  substantiate  the  averments  of  its  bill. 

A  substantial  majority  of  the  stock  of  the  Southern  Pacific  Company 
has  been  held  by  parties  other  than  the  Union  Pacifia  Company,  but  we 
fail  to  find  any  complaint  by  such  holders  of  any  discrimination  against 
their  road  or  of  any  failure  to  properly  promote  its  welfare.  None  of  the 
minor  points  charged  to  have  been  deprived  of  competitive  opportunity 
in  the  Huntington  purchase  are  shown  to  have  suffered  from  the  result 
of  that  purchase. 

On  the  contrary,  hundreds  of  mUlions  of  dollars  have  since  1901  been 
expended  on  the  roads.  Their  physical  condition  has  been  vastly  improved 
and  their  efficiency  for  public  service  as  well  as  for  private  profit  has  been 
greatly  enhanced.  The  whole  proof  taken  together,  we  think,  fails  to 
disclose  any  conspiracy  to  restrain  interstate  or  foreign  o(xnmeroe  in 
violation  of  the  first  section  of  the  act. 
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Tlie  flame  considerations  led  to  the  conclusion  that  no  combination  or 
eoBBpmcy  to  monopoliie  or  attempt  to  monopolise  trade  or  commerce 
among  the  States  or  with  fordgn  nations  was  entered  into.  Moreover^ 
the  fact  that  the  Union  Pacific  Company  did  not  secure  the  control  of  the 
Santa  Fe  road,  a  thoroughly  sufficient,  well  equipped  and  powerful  rival 
for  transcontinental  business,  or  the  Denver  and  Rio  Grande  road,  a 
potential  and  later  an  actual  and  powerful  rival  for  the  same  bushiess, 
affords  additional  and  conclusive  evidence  of  no  such  combination  or  con- 
spiracy. 

After  expressing  the  belief  that  the  Government's  petition 
was  well  founded  and  should  have  been  granted  Judge 
Hook's  dissentmg  opinion  said  that  the  decision  of  the  court 
was  on  two  main  grounds : 

1.  That  the  oombiaation  of  competitive  traffic  of  the  two  systems  was 
BOi  a  substantial  percentage  of  ihe  total  traffic. 

2.  That  trade  was  not  restrained  by  the  combination,  because  the 
Union  Pacific  was  an  intermediate  through  route  and  depended  for  com* 
petitive  traffic  on  connecting  carriers  which,  imaided,  could  not  make  a 
through  joint  rate. 

"  This  decision  so  greatly  narrows  the  act  of  Congress  that  very  little  is 
left  of  it  whea  applied  to  railroads,"  said  Judge  Hook  and  continuing  he 
said,  "Under  one  or  both  of  these  tests  the  Union  Pacific  could  probably 
have  lawfully  purchased  control  of  all  the  great  railroad  systenm  in  the 
United  States." 

The  case  being  carried  to  the  Supreme  Court  the  Govern- 
ment on  March  12,  1912)  filed  two  briefs,  one  a  compre* 
hensi'V^  brief  of  the  arguments  to  be  made  orally  at  the 
hearing,  and  the  other  containing  a  full  statement  of  the 
facts.  In  the  first  brief  Attorney-General  Wickersham,  and 
his  special  assistants  Frank  B.  Kellogg  and  Cordinio  A. 
Severance,  declared  that  they  were  unable  to  understand 
how  the  Circuit  Court  for  the  Eighth  Circuit,  got  the  im- 
pression that  the  Government  did  not  assert  that  the  Union 
Pacific  was  a  competitor  of  the  Southern  Pacific  for  any 
business  orij^nating  nearer  than  1,000  miles  away  from  its 
lines. 

"  This  statement  is  contrary  to  the  assertion  of  the  Govern- 
ment in  the  petiticm  and  in  argument, '^  continued  the  brief, 
''and  is  contrary  to  the  evidence  of  scores  of  witnesses." 
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to  a  great  extent,  very  nearly  of  the  same  authority  as  if 
they  were  propositions  of  law.  For  instance,  it  is  not  cor- 
rect to  say,  as  a  strict  proposition  of  law,  that,  if  a  plaintiff 
has  not  sustained,  or  cannot  prove  that  he  has  sustained,  sub- 
stantial damage,  a  court  of  equity  will  give  no  relief;  because, 
of  course,  if  it  could  be  proved  that  the  plaintiff  was  cer- 
tainly about  to  sustain  very  substantial  damage  by  what  the 
defendant  was  doing,  and  there  was  no  doubt  about  it,  the 
court  would  at  once  stop  the  defendant,  and  would  not  wait 
until  the  substantial  damage  had  been  sustained. 

There  are  at  least  two  necessary  ingredients  for  a  quia 
timet  action.  There  must,  if  no  actual  damage  is  proved,  be 
proof  of  imminent  danger,  and  there  must  also  be  proof  that 
the  apprehended  damage,  if  it  comes,  be  very  substantial  if 
not  irreparable. 

All  interruptions  and  obstructions  of  streets  must  be 
justified  by  necessity.  It  is  not  sufficient,  however,  that  the 
obstructions  are  necessary  with  reference  to  the  business 
of  him  who  erects  and  maintains  them.  They  must  also  be 
reasonable  with  reference  to  the  rights  of  the  public  who 
have  interests  in  the  streets  which  may  not  be  sacrificed  or 
disregarded.  Whether  an  obstruction  in  the  street  is  neces- 
sary and  reasonable  must  generally  be  a  question  of  fact 
to  be  determined  upon  the  evidence  relating  thereto.  Private 
interests  must  be  made  subservient  to  the  general  interest  of 
the  conununity. 

The  act  of  displaying  banners  with  devices,  as  a  means 
of  threats  and  intimidation  to  prevent  persons  from  entering 
into  or  continuing  in  the  employment  of  a  plaintiff,  is  in- 
jurious to  the  plaintiff,  and  illegal  at  common  law  and  by 
statute.  The  banner  would  be  a  standing  menace  to  all  who 
were  or  wished  to  be  in  the  employment  of  the  plaintiff,  to 
deter  them  from  entering  the  plaintiff's  premises  and  work- 
shop. Maintaining  it  is  a  continuing  unlawful  act,  injurious 
to  the  plaintiff's  business  and  property  and  a  nuisance,  and 
as  adequate  remedy  could  not  be  given  by  damages  in  a  suit 
at  law,  a  court  of  equity  will,  by  injxmction,  restrain  the  boy- 
cotter. 
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41. — ^TJnited  States  v.  Joseph  Stiefvater  et  al. 

February  15,  1908,  indictment  returned  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Louisiana,  charging  a  combination  in 
r»traint  of  trade  and  commerce  in  the  matter  of  the  manufacture  and  sale 
of  plumbers'  supplies.  June  25,  1910,  dismissed. 
42. — ^United  States  v,  American  Naval  Stores  Company  et  dL  (151  Fed., 
834;  charge  to  grand  jury,  186  Fed.,  592.) 

April  11, 1908,  indictment  returned  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Georgia,  charging  a  combination  in  restraint  of 
trade  and  commerce  in  the  matter  of  the  manufacture  and  sale  of  turpen- 
tine. May  10,  1909,  verdict  of  guilty  as  to  five  individual  defendants. 
Fines  aggregating  $17,500  imposed  and  two  defendants  sentenced  to 
three  months  in  jail.  Appealed  to  Circuit  Court  of  Appeals  and  judg- 
ment affirmed.  Certiorari  granted  to  Supreme  Court,  where  case  is  now 
pending. 

43. — United  States  v.  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany etoZ.    (165  Fed.,  742.) 

May  22, 1908,  a  bill  in  equity  was  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  charging  the  New  Haven  Com- 
pany with  combining  and  attempting  to  combine  imder  one  common 
control  the  various  railroad  and  electric  railway  systems  in  New  England 
in  violation  of  the  Sherman  act.  Dismissed  June  26, 1909. 
44. — ^United  States  v.  John  H.  Parks  et  al. 

June  16,  1908,  indictment  returned  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  charging  a  combination  in 
restraint  of  trade  in  the  matter  of  the  manufacture  and  sale  of  paper. 
June  19,  1908,  defendants  plead  guilty  and  sentenced  to  pay  fines  aggre- 
gating S50,000,  which  were  paid. 

The  def endanta — corporations  and  individuals — ^were  mem- 
bers of  the  Fibre  and  Manila  Association^  and  the  indictment 
was  not  secured  until  after  Dr.  J.  E.  Campbell,  secretary  of 
the  Dexter  Sulphite  Company  of  Dexter,  N.  Y.,  James 
Outterson,  president  of  the  De  Grasse  Paper  Company  of 
Carthage,  N.  Y.,  and  Louis  S.  Hauph,  a  sales  agent  of  the 
Munissing  (Michigan)  Paper  Company,  had  been  presented 
for  contempt  because  of  their  failure  to  recover  certain  books 
and  papers  belonging  to  their  respective  companies  which 
they  had  each  voluntarily  surrendered  to  Parks,  who  was 
then  in  Europe. 

When  the  Fibre  and  Manila  Association  waa  formed  in 
1906,  the  members,  all  manufacturers  of  wrapping  paper, 
i^reed  to  send  to  Parks  all  lists  of  customers,  prices  and  in- 
AO 


626  Federal  Cou&t6  and  Practice 

side  trade  infonnation.  Then  the  output  was  allotted  be*- 
tween  twenty-four  mills  in  the  combination,  on  the  basis  of 
a  total  product,  which  meant  a  material  restriction  of  pro- 
duction. Agreements  followed  regulating  the  basis  on  which 
weights  of  paper  should  be  determined.  Prices  were  to  be 
maintained,  then  raised,  and  raised  again,  imtil  the  total 
advance  reached  $12  a  ton. 

Of  this  advance,  $6  a  ton  was  paid  into  the  pool  and  of 
the  amount  so  paid  in  the  twenty-four  mills  received  back 
70  per  cent.  The  two  doien  aflSliated  pi4)er  manufacturers 
therefore  netted  in  addition  to  such  profits  as  they  were 
making  before  the  $12  advance,  $10.50  a  ton  additional 
without  any  worry  about  non-assenting  or  uninvited  mills 
cutting  prices  on  them. 

Cutting  down  of  mills  so  as  to  limit  the  output  as  well  as 
discriminations  in  prices  upon  shipments  west  of  Minneapolis 
and  north  of  Omaha,  were  also  alleg^  against  the  comUne. 
Also  the  imposition  of  fines. 

Pleas  of  guilty  were  entered  on  June  19, 1908,  by  these  de- 
fendants, who  were  fined  $2,000,  each:  Allen  Brothers  Com- 
pany, Sandy  Hill,  N.  Y.,  out  of  business;  Amalonmink  Piq)er 
Company,  North  Water  Gap,  P^m.;  Bedford  Paper  and 
Pulp  Company,  Big  Island,  Va.;  Bayless  Pulp  and  Paper 
Company,  Austin,  Penn.;  Brownville  Paper  Company, 
Brownville,  N.  Y.;  the  Champion  Paper  Company,  Carth- 
age, N.  Y.;  Central  Paper  Company,  Muskegon,  Mich.; 
Continental  Paper  Company,  Watertown,  N.  Y. ;  De  Qrasse 
Paper  Company,  Pyrites,  N.  Y.;  the  Dexter  Sulphite  Pulp 
and  Paper  Company,  Dexter,  N.  Y. ;  Detroit  Stdphite  Pulp 
and  Paper  Company,  Detroit,  Mich. ;  Fleteher  Paper  Com- 
pany, Alpena,  Mich.;  Gould  Paper  Company,  Lyons  Falls, 
N.  Y.;  Hartje  Paper  Manufacturing  Company,  Steuben- 
ville,  Ohio;  The  Island  Paper  Company,  Carthage,  N.  Y.; 
The  Island  Paper  Company,  Menasha,  Wis.;  the  Jefferson 
Paper  Company,  Black  River,  N.  Y.;  Newton  Falls  Paper 
Company,  Newton  Falls,  N.  Y. ;  The  Orono  Pulp  and  Paper 
Company,  Orono,  Me.;  the  Parsons  Pulp  and  Paper  Com- 
pany, Parsons,  West  Va.;  the  Petoskey  Fibre  Paper  Comr 
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pany,  PetoBkey,  Mich.,  yet  to  {dead;  the  Racquette  River 
PapCT  Company,  Potsdam,  N.  Y.;  the  York  Haven  Paper 
Company,  York  Haven,  Penn. ;  Mayer  &  Pratt,  Lyons  Palls, 
N.  Y.,  and  Munising  Paper  C!ompany,  Limited,  Munising, 
Mich* 

In  explanation  of  the  formation  of  the  illegsd  combine 
at  the  entering  of  the  pleas,  Solomon  M.  Stroock,  counsel 
for  the  defendant  companies,  addressing  Judge  Hough,  said : 

The  tlbre  and  Manila  Association  was  created  two  years  ago  by  aeveral 
manufacturers  of  wrapping  paper.  In  the  year  befot^  the  aasodation  wad 
formed,  the  businesB  necessitated  a  large  investment  of  capital  and  brought 
smaH  returns.  They  had  gone  on  for  years  without  making  any  money  at 
aU. 

This  was  the  state  of  affairs  in  1906,  when  these  manufacturers  decided 
to  g^t  together.  They  represented  only  23  per  cent  of  the  total  output  of 
wrapping  paper  of  the  country,  one  single  mill  tiiat  was  not  a  m^nber  of 
the  association  making  more  paper  than  the  entire  associatitm  together. 
Their  purpose  was  not  to  find  a  scheme  by  which  they  could  evade  the 
law,  but  one  by  which  they  could  place  their  mills  on  a  paying  basis. 

As  soon  as  the  Government  conunenced  to  investigate  their  association, 
and  as  soon  as  they  realized  they  had  done  something  that  was  not  right, 
without  pressure  being  brought  to  bear  upon  them,  they  started  to  (tissolve 
the  association.  No  mill  ever  earned  under  the  agreement  more  than  6 
per  cent.  Several  of  them  now  face  bankruptcy.  It  is  true  that  the  price 
of  wr^^ing  paper  has  been  increased,  but  not  on  account  ot  the  forming 
of  the  association. 

Parks  on  his  retxuii  from  Europe  in  November,  1909,  also 
pleaded  guilty  and  was  fined  $4,000.  He  formed  the  combine 
and  evolved  the  "pooling  plan'*  under  which  the  Fibre  and 
Manila  Association  operated. 

The  imposition  of  fines  failing  to  put  a  stop  to  the  illegal 
practices  Judge  Hough  on  May  10,  1909,  signed  a  decree 
adjud^ng  the  Fibre  and  Manila  Association  a  combination 
in  violation  of  the  Sherman  Act  and  enjoining  it  and  all  its 
members  from  doing  business  together  or  performing  any 
individual  acts  in  violation  of  the  anti-trust  statute.  The 
restraining  order  was  so  worded  as  to  extend  its  prohibitions 
to  foreign  countries  as  well  as  to  the  United  States.  The 
decree,  among  other  things,  said: 
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It  is  ordered,  adjudged,  and  decreed  that  the  combination  mentioned 
and  described  in  the  petition  is  an  unlawful  combination  and  conspiracy 
in  restraint  of  trade  and  commerce  among  the  States  and  foreign  nations 
and  an  attempt  to  monopolize  the  same,  that  the  acts  set  forth  were  con- 
trary to  equity  and  good  conscience  and  that  the  combination  and  con* 
spiracy  was  and  is  unlawful  and  in  derogation  of  the  conunon  rights  of  the 
people  of  the  United  States 

Judge  Hough's  order  specifically  mentioned  among  the 
illegal  acts  prohibited,  the  fixing  of  prices  or  of  qualities  of 
the  materials  manufactured  and  the  maintenance  of  any  pool 
or  fund  from  individual  contributions. 

As  a  result  of  the  admission  by  the  members  of  the  Fibre 
and  Manila  Association  that  they  had  violated  the  Sherman 
law,  the  Siegel-Cooper  Company  in  May,  1909,  brought 
suit  in  the  United  States  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York,  against  the  Continental  Bag  Company 
to  test  the  right  of  a  consmner  to  recover  the  treble  damages 
stipulated  by  the  act  for  injuries  caused  by  the  illegal  com- 
bine. The  defendant,  a  Maine  corporation,  was  the  ex- 
clusive selling  agent  of  Manila  bags  and  wrapping  paper  for 
the  IntemationfiJ  Paper  Company.  The  Siegel-Cooper  Com- 
pany in  the  complaint  asserted  that  it  was  obliged  to  make 
an  excess  payment  of  $3,969.87  for  wrapping  paper  because 
of  the  imlawf ul  agreement  which  the  defendant  corporation 
entered  into  through  membership  in  the  Fibre  and  Manila 
"pooling"  combine.  The  full  amoxmt  of  the  damages  de- 
manded by  the  plaintiff  company  was  $11,909.61. 

The  complaint  called  attention  to  the  fact  that  the  Su- 
preme Court  of  the  United  States  in  a  decision  handed  down 
on  February  1,  1909,  held  that  each  and  every  member  of 
an  unlawful  combination  was  liable  for  excessive  payments 
which  any  customer  may  have  made  in  consequence  of  the 
acts  of  the  combine.  It  was  therefore  asserted  that  inasmuch 
as  the  unlawful  character  of  the  "wrapping  paper  pool"  was 
admitted,  the  plaintiff  company  was  entitled  to  recover  the 
exorbitant  price  paid  for  paper  purchased  in  the  general 
market  just  as  well  as  though  it  had  bought  directly  from 
a  member  of  the  Fibre  and  Manila  Association. 
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PRESIDENT  McKINLEY'S  ADMINISTRATION 
MARCH  4,  1897— SEPTEMBER  14,  1901 

[Joseph  McEenna,  Attorney-General,  March  5,  1897,  to  June  25,  1898; 
John  W.  Griggs,  Attorney-General,  June  25, 1898,  to  March  29,  1901 ; 
Philander  C.  Knox,  Attomey-G^ieral,  Apr.  15,  1901,  to  June  30, 
1904.] 

1.— Anderson  v.  United  States,  82  Fed,  Rep.,  998;  171  U.  S.,  604. 
(Circuit  Court,  N.    D.   Missouri.)     (Circuit   Court   of   Appeals, 
Eighth   Circuit.)     (United   States   Supreme   Court,  October   24, 
1898.) 
Bill  in  equity  to  restrain  the  operations  of  "The  Traders'  Live  Stock 
Exchange,"  of  Kansas  City,  an  association  formed  for  the  purpose  of 
buying  cattle  on  the  market.    This  suit  was  instituted  June  7,  1897,  in 
the  (])ircuit  Court  of  the  United  States  for  the  Western  District  of  Mis- 
souri.  Decree  of  temporary  injunction  was  granted  and  the  case  appealed 
to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit.   From  there  it  was 
certified  to  the  Supreme  Court  of  the  United  States  for  instructions  upon 
certain  questions,  under  the  provisions  of  section  6  of  the  act  of  March  3, 
1891  (26  Stat.,  828).    The  Supreme  Court  reversed  the  decree  of  the  Cir- 
cuit Court  and  remanded  the  case,  with  directions  to  dismiss  the  bill, 
holding  that  the  acts  complained  of  were  not  a  violation  of  the  anti-trust 
law. 

2. — ^United  States  v.  Coal  Dealers'  Association,  85  Fed.  Rep.,  252.  (Cir- 
cuit Court,  N.  D.  California.  January  28,  1898.) 
Suit  brought  December  16,  1897.  Bill  for  injunction  to  restrain 
the  operations  of  a  combination  of  coal  dealers  known  as  the  ''Coal 
Dealers'  Association  of  California."  A  temporary  injimction  was 
granted. 

3. — ^United  States  v.  Chesapeake  and  Ohio  Fuel  Company  et  al.,  105 
Fed.  Rep.,  93;  115  Fed.  Rep.,  610.     (Circuit  Court,  S.  D.  Ohio. 
Aug.  31,  1900.)    (Circuit  Court  of  Appeals,  Sixth  Circuit.    April  8, 
1902.) 
Bill  filed  May  8, 1899,  to  annul  a  contract  and  dissolve  a  combination  of 
producers  and  shippers  of  coal  in  Ohio  and  West  Virginia,  engaged  in 
mining  coal  and  making  coke  intended  for  "Western  shipment,''  under 
agreement  to  sell  the  same  at  not  less  than  a  memorandum  price,  to  be 
fixed  by  an  Executive  Committee  appointed  by  the  Producers.    De- 
fendants enjoined,  contract  declared  void  and  illegal,  and  the  combina- 
tion dissolved*    Affirmed  by  Circuit  Court  of  Appeals.    No  appeal 
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PRESIDENT  CLEVELAND'S  SECOND  ADMINISTRATION 

MARCH  4,  1893^MARCH  4,  1897 

[Richard  Olney,  Attomey-<]le&^tal,  MAroh  6,  188S,  to  Jun*  7,  18i5; 
Judson  Harmon,  Attomey-Qeneral,  June  8,  1805)  to  Majrch  5,  1807.] 

1.— United  States  v.  Agler,  62  Fed.  Rep.,  824.    (Circuit  Court,  Indiana, 
July  12,  1894.) 

Information  charging  contempt  of  court  in  disobeying  an  injunction 
restraining  Agler  and  others  from  interfering  with  interstate  commerce 
and  obstructing  Uie  mails.  Information  quashed.  It  was  charged  that 
Agler  was  a  member  of  the  American  Railway  Union,  the  members  of 
which  order  were  on  a  strike  and  had  been  enjoined  under  the  anti-trust 
law  from  interfering  with  the  carrying  of  the  maik  and  from  obstzticting 
interstate  commerce.  This  is  one  of  tiie  "Debe"  cases. 
2.— United  States  v.  Elliott,  62  Fdd.  Rep.,  801;  64  Fed.  Rep.,  27.  (Cir- 
cuit Court,  E.  D.  Missouri.   July  6  and  October  24,  1804.) 

Suit  to  restrain  Elliott,  Debs,  and  others,  membera  of  the  American 
Railway  Union,  from  carrying  out  their  unlawful  conspiracy  to  int^ere 
with  interstate  commerce  and  to  obstruct  the  carrying  of  the  nuuis,  in  Jno- 
lation  of  the  anti-trust  law.  Pr^iminary  injunction  granted.  Ademuirer 
to  this  bill  was  overruled. 

3.-~United  States  «.  Debs  et  a^,  64  Fed.  Rep.,  724.    (Circuit  0>urt»  N.  D. 
Illinois.    December  14, 1804.) 

Proceeding  in  cont^npt  to  punish  Debs  and  othere  for  disobeying  an 
injunction  restraining  them  from  interfmng  with  interstate  commerce 
and  vrith  obstructing  the  mails,  by  means  of  a  conspiracy,  in  violation  of 
the  anti-trust  law.  Defendants  found  guilty  and  puni^ed. 
3a. — In  re  Debs,  petitioner,  158  U.  S.,  564.  (United  States  Supreme 
Court.    May  27,  1895.) 

Proceedings  instituted  July  2,  1804.  Application  for  a  writ  of  habeas 
corpus  to  secure  a  discharge  from  imprisonment  for  disobeying  an  injunc- 
tion of  the  Circuit  Court  for  the  Northern  District  of  lilinois,  restraining 
Debs  and  others  from  conspiring  to  interfere  with  interstate  commerce, 
in  violation  of  the  anti-trust  law. 

Petition  for  the  writ  denied. 
4.— United  States  9.  Cassidy,  67  Fed.  Rep.,  608.    (District  Court,  N.  D. 
Calif(»TLia.    April  1  and  2, 1805.) 

Cassidy  and  others  were  indicted  under  section  5440,  United  States 
Revised  Statutes,  for  conspiring  to  commit  offences  agf^nst  the  United 
States,  which  acts  consisted  in  a  combining  and  conspiring  to  restrain 
trade  and  conunerce  between  the  States,  in  violation  of  the  anti4niflt 
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laWy  and  grew  out  of  the  Pullman  strike  in  California.    The  trial  lasted 
five  months  and  resulted  ia  a  dis9jpreement  of  the  jury. 
5- — ^Moore  v.  United  States,  85  Fed.  Rep.,  465.    (Circuit  Court  of  Appeals, 
Eighth  Cifeuit.   I^mary  14, 189&) 
Indictment  of  the  members  of  an  association  of  dealers  in  coal  at  Salt 
Lftke  City  for  entering  into  a  eonspiracy  to  regulate  the  price  of  coal  was 
returned  November  4,  1895.    Moore  was  tried  and  convicted  in  the  Dis- 
trict Court  of  Utah.    The  Circuit  Court  of  Appeals  reversed  the  judg- 
ment of  conviction,  for  the  reason  that  upon  the  adnusaion  of  Utah  as  a 
State  it  was  no  longer  a  '* Territory"  within  the  meaning  of  the  anti- 
trust act,  and  the  combination  was  not  in  restraint  of  inter-State  com- 
merce, and  the  court  therefore  had  no  jurisdiction  of  the  offence. 
6.— United  States  v.  Joint  Traffic  Association,  76  Fed.  Rep.,  895;  89  Fed. 
Rep.,  1020;  171 U.  S.,  505.    (Circuit  Court,  S.  D.  New  York.   May  28, 
1896.)    (Circuit  Court  of  Appeals,  Second  Circuit.    March  19, 1897.) 
(United  States  Supreme  Court.    October  28, 1898.) 
Suit  instituted  January  8,  1896.    Bill  in  equity  to  enjoin  the  all^^ 
violation  of  the  anti-trust  law  by  a  combination  of  railroads.   The  Circuit 
Court  dismissed  the  bill,  and  the  Court  of  Appeals  affirmed  the  action  of 
the  Circuit  Court.    These  judgments  were  reversed  by  the  United  States 
Supreme  Court. 

7. — ^United  States  v.  Addyston  Pipe  and  Steel  Company,  78  Fed.  Rep., 
712;  85  Fed.  Rep.,  271;  175  U.  S.  211.    (Circuit  Court,  E.  D.  Ten- 
nessee.   February  5,  1897.)    (Circuit  Court  of  Appeals.    Sixth  Cir- 
cuit.   February  8,  1898.)    (United  States  Supreme  Court.    Decem- 
ber 4,  1899.) 
Suit  instituted  December  10,  1896.    Bill  in  equity  to  enjoin  the  op^a- 
tions  of  the  Cast-Iron  Pipe  Trust,  which  attempted  to  control  the  price 
of  cast-iron  pipe.   The  bill  was  dismissed  by  the  Circuit  Court.    The  Cir- 
cuit Court  of  Appeals  reversed  the  decree  of  the  Circuit  Court  and  re- 
manded the  case,  with  instructions  to  enter  a  decree  for  the  Government. 
On  appeal  to  the  Supreme  Court  the  action  of  the  Circuit  Court  of  Appeals 
was  affirmed. 

8.— United  States  v.  Hopkins  et  al.,  82  Fed.  Rep.,  529;  84  Fed.  Rep., 
1018;  171  U.  S.  578.    (Circuit  Court,  Kansas.    September  2,  1897.) 
(Circuit  Court  of  Appeals,  Eighth  Circuit,  December  27,  1897.) 
(United  States  Supreme  Court.    October  24,  1898.) 
Suit  instituted  December  31, 1896.   Bill  to  restrain  the  operations  of  the 
"Kansas  City  Live  Stock  Exchange,"   organized  to  control  shipments  of 
live  stock.   The  injunction  was  granted,  but  on  appeal  the  Supreme  Court 
reversed  the  decree  of  the  Circuit  Court  and  remanded  the  case,  with  in- 
structions to  dismiss  the. bilL 
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[William  H.  Miller,  Attorney-General,  March  5,  1889,  to  March  6,  1893.] 

1. — ^United  States  v.  Jellico  Mountain  Coal  Company,  43  Fed.  Rep.,  898; 
46  Fed.  Rep.,  432.    (Circuit  Court,  M.  D.  Tennessee.    October  13, 
1890;  June  4,  1891.) 
Suit  against  the  members  of  the  "NashviUe  Coal  Exchange,''  composed 
of  various  coal-mining  companies  operating  mines  in  Kentucky  and  Ten- 
nessee, and  of  persons  and  firms  dealing  in  coal  in  Nashville,  formed  for 
the  purpose  of  fixing  prices  and  r^;ulating  the  output  of  coal.     A  pre- 
liminary injunction  was  denied  on  October  13,  1890.    Upon  final  hearing 
the  court,  on  June  4,  1891,  held  the  combination  to  be  in  violation  of  the 
anti-trust  law  and  enjoined  the  further  carrying  out  of  the  agreement. 
2.— United  States  v.  Greenhut  ei  al.,  50  Fed.  Rep.,  469.    (District  Court, 
Massachusetts.    May  16, 1892.) 
A  proceeding  by  indictment  against  the  officers  of  the  Distilling  and 
Cattle  Feeding  Co.  (Whisky  Trust)  for  an  all^^  violation  of  the  anti- 
trust law.    Indictment  quashed,  as  allegations  were  held  not  to  constitute 
an  offence  under  the  statute. 

3. — ^United  States  v.  Nelson,  62  Fed.  Rep.,  646.    (District  Court,  Minne- 
sota.   October  10,  1892.) 
Indictment  of  a  number  of  lumber  dealers  for  conspiring  together  to 
raise  the  price  of  lumber  in  violation  of  the  anti-trust  law.    Demurrer  to 
indictment  sustained,  the  court  holding  that  an  agreement  between  a 
number  of  dealers  to  raise  prices,  imless  they  controlled  nearly  the  entire 
commodity,  could  not  operate  as  a  restraint  of  trade  under  the  act. 
4. — ^United  States  v.  Trans-Missouri  Freight  Association,  53  Fed.  Rep., 
440;  58  Fed.  Rep.,  58;  166  U.  S.,  290.     (Circuit  Court,  Kansas. 
November  28,  1892.)     (Circuit  Court  of  Appeals,  Eighth  Circuit. 
October  2, 1893.)    (United  States  Supreme  Court.    March  22, 1897.) 
Bill  filed  January  6, 1892,  to  enjoin  the  operations  of  a  combination  of 
railroads  engaged  in  inter-State  commerce,  formed  for  the  purpose  of 
maintainmg  ''just  and  reasonable  rates,"  &c.    Bill  dismissed  by  Circuit 
Court;  decree  of  dismissal  affirmed  by  Circuit  Court  of  Appeals,  and  re- 
versed by  the  United  States  Supreme  Court  on  March  22,  1897. 
5. — United  States  v.  Workingmen's  Amalgamated  Council  of  New  Or- 
leans el  al,,  54  Fed.  Rep.,  994;  57  Fed.  Rep.,  85.     (Circuit  Court, 
E.  D.  Louisiana.    March  25, 1893.)    (Circuit  Court  of  Appeals,  Fifth 
Circuit.    June  13,  1893.) 
Suit  to  restrain  defendants,  a  combination  of  workmen,  from  interfering 
with  inter-State  and  foreign  conmierce  in  violation  of  the  anti-trust  law. 
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Hie  injunction  was  granted  and  the  law  held  to  apply  to  combinations  of 
laborers  as  well  as  capitalists.  This  decree  was  affirmed  by  the  Circuit 
Court  of  Appeals. 

6. — ^United  States  v,  Patterson  ei  al.,  55  Fed.  Rep.,  605;  59  Fed.  Rep.,  280. 
(Circuit  Court,  Massachusetts.    February  28  and  June  7,  1893.) 
Cash  roister  case.    Indictment  of  members  of  a  combination  formed 
for  the  purpose  of  controlling  the  price  of  cash  registers.   A  demurrer  was 
sustained  as  to  certain  counts  of  the  indictment  and  overruled  as  to  others 
and  leave  granted  to  file  special  demurrers  to  the  counts  which  were  sus- 
tained.   The  special  demurrers  were  heard  on  June  1,  1893,  and  the  de- 
murrers overruled,  the  court  adhering  to  its  former  ruling.    Letter  of 
Attorney-General  dated  October  16, 1893,  shows  case  was  allowed  to  lapse 
because  of  consolidation  of  complaining  witness  with  defendants. 
7. — ^United  States  v.  E.  C.  Knight  Company  (Sugar  Trust,)  60  Fed.  Rep., 
306;  60  Fed.  Rep.,  934;  156  U.  S.,  1.    (Circuit  Court,  E.  D.  Pennsyl- 
vania.   January  30,  1894.)     (Circuit  Court  of  Appeals,  Third  Cir- 
cuit.  March  26,  1894.)    United  States  Supreme  Court.   January  21, 
1895. 
Bill  in  equity  to  enjoin  the  operations  of  the  Sugar  Trust,  charged  with 
a  violation  of  the  anti-trust  law,  filed  May  2,  1892.    The  bill  was  dis- 
missed, January  30,  1894.    Appeal  was  taken  to  the  Circuit  Court  of 
Appeals  and  the  decree  affirmed.    From  this  decision  an  appeal  was 
taken  to  the  Supreme  Court  of  the  United  States,  where  the  decree  of 
dismissal  was  affirmed. 

Note: — For  additional  Anti-Trust  suits  during  President  Taft's  administra- 
tion see  Appendix. 


PART  III 

SYLLABUS  OF  EQUITY 

JUBIfiDICnON,   PLEADING  AND  PBACTICE 

Patriotic  men — signers  of  the  Declaration  of  Indepen- 
dence— ^and  learned  in  the  law — ^in  the  constitutional  con- 
vention opposed  the  extension  of  the  Federal  judicial  power 
to  equity,  which  applies  the  principles  of  right  and  justice 
to  the  legal  adjustment  of  differences,  where  the  law,  by 
reason  of  its  universality  is  deficient,  because  they  thought 
that  the  only  safeguards  of  liberty  lay  in  each  State  retaining 
all  the  powers  which  properly  belong  to  an  independent  na- 
tion.* 

But,  Dr.  William  Samuel  Johnson,  who  studied  law  at 
Cambridge,  and  acquired  distinction  as  a  pleader  and  ora- 
tor had  no  such  distrust.  As  the  head  of  the  Connecticut 
delegation  to  the  convention  he  suggested  that  the  draft  of 
what  afterwards. became  article  3,  as  reported  by  the  com- 
mittee of  detail  be  amended  so  as  to  extend  judicial  jurisdic- 
tion to  "all  cases  in  law  and  equity,  arising  under  this  Con- 
stitution, the  laws  of  the  United  States,  and  treaties,  etc." 

Strenuous  objection  was  made  to  the  proposed  change  by 
George  Read,  a  signer  of  the  Declaration  of  Independence, 
and  a  delegate  from  Delaware.  James  Madison,  who  after- 
wards became  president  of  the  United  States,  also  opposed 
the  enlargement  of  judicial  jiuisdiction. 

Read  objected  to  the  vesting  of  dual  powers  in  the  same 
court,  and  Madison  feared  that  equity  would  give  a  general 
right  of  expounding  the  Federal  Constitution  beyond  cases 
of  a  judiciary  nature.  By  the  votes  of  New  Hampshire, 
Connecticut,  Pennsylvania,  Virginia,  South  Carolina,  and 
Georgia,  on  August  27,  1787,  at  the  close  of  the  debate, 

^  Madison  Papers,  p.  481. 
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Dr.  Johnson's  amendment  was  incorporated  in  the  draft  of 
the  instrmnent  to  be  presented  to  the  people  of  the  several 
States  for  ratification. 

The  delegates  representing  Delaware  and  Maryland,  voted 
against  the  amendment,  and  the  delegates  from  Massachu- 
setts, New  Jersey  and  North  Carolina,  were  absent  when  the 
roll  was  called.  Rhode  Island,  being  satisfied  with  the 
Articles  of  Confederation,  was  not  represented  in  the  con- 
stitutional convention.^ 

Instead  of  yielding  to  the  decision  of  the  majority  the 
opponents  of  the  amendment  as  anti-federalists  by  means 
of  a  bitter  and  party  a^tation  sought  to  prevent  ratification 
of  the  great  constitutional  charter.  They  went  about  the 
country  and,  to  confound  and  perplex  the  voters,  kept  ask- 
ing: 

"What  need  of  the  word  'equity?'  What  equitable 
causes  can  grow  out  of  the  Constitution,  and  laws  of  the 
United  States?" 

These  tactics,  while  they  did  not  prevent  the  ratification 
of  the  instrument,  revised  and  corrected  by  Dr.  Johnson, 
kept  Alexander  Hamilton  and  other  able  men  busy  explain- 
ing and  defending  the  constitution. 

As  Pvblvus  in  The  Federalist,  Hamilton  answered  the  in- 
terrogatories by  saying: 

"  There  is  hardly  a  subject  of  litigation  between  individuals 
which  may  not  involve  those  ingredients  of  fraud,  accident, 
trust  or  hardship,  which  would  render  the  matter  an  object 
of  equitable,  rather  than  of  legal  jurisdiction,  as  the  distinc- 
tion is  known  and  established  in  several  of  the  States.  It  is 
the  pecuUar  province  for  instance  of  a  court  of  equity  to  re- 
lieve against  what  are  called  hard  bargains:  these  are  con- 
tracts in  which,  though  there  may  have  been  no  direct  fraud 
or  deceit  sufficient  to  invalidate  them  in  a  court  of  law;  yet 
there  may  have  been  some  undue  and  unconscionable  ad- 
vantage taken  of  the  necessities  or  misfortunes  of  one  of  the 
parties,  which  a  court  of  equity  would  not  tolerate.  In  such 
cases,  where  foreigners  are  concerned  on  either  side,  it  would 

^  Madison  Papers,  p.  481. 
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be  impossible  for  the  Federal  judicatories  to  do  justice  with- 
out an  equitable  as  well  as  a  legal  jurisdiction.  Agreements 
to  convey  lands  claimed  imder  the  grants  of  different  States, 
may  afford  another  example  of  the  necessity  of  an  equitable 
juriusdiction  in  the  Federal  courts.^ 

Other  federalists  by  way  of  answer  quoted  this  passage 
from  Blackstone's  introduction  to  his  commentaries: 

"Courts  of  equity  are  established  for  the  benefit  of  the 
subject;  to  detect  latent  frauds  and  concealments,  which 
the  process  of  courts  of  law  are  not  adapted  to  reach;  to  en- 
force the  execution  of  such  matters  of  trust  and  confidence  as 
are  binding  in  conscience,  though  not  cognizable  in  a  court 
of  law;  to  deliver  from  such  dangers  as  are  owing  to  mis- 
fortune or  oversight;  and  to  pve  a  more  specific  relief,  and 
more  adapted  to  the  circumstances  of  the  case,  than  can  al- 
ways be  obtained  by  the  generaUty  of  the  rules  of  the  positive 
or  common  law.  This  is  the  business  of  courts  of  equity, 
which  however  are  only  conversant  in  matters  of  prop- 
erty." 2 

Hamilton  and  the  other  federalists  might  have  supple- 
mented their  answers  by  explaining  that  modem  definitions 
of  equity  have  rarely  excelled  that  of  Aristotle,  the  Greek 
philosopher,  who  in  the  early  centuries  said,  it  was  "the 
correction  of  the  law — ^where  it  is  defective  by  reason  of  its 
universality."  * 

Thus,  it  was,  that  the  system  of  equity  which  is  not  a 
capricious  relaxation  of  the  strict  rules  of  law,  but  having  a 
"sisterly  entireness"  of  its  own,  became  part  of  the  para- 
mount law  of  the  land,  and  has  since  been  administered  by 
the  Supreme  C!ourt,  the  Circuit  Courts  of  Appeal,  the  Cir- 
cuit Court  (now  abolished),  the  District  Courts,  the  Court 
of  Claims  and  the  Court  of  Private  Land  Claims.  The  other 
courts  having  jurisdiction  at  equity  and  common  law,  in 
some  respects  analogous  to  the  Federal  courts  are:  the 
District  Court  of  Alaska,  the  Court  of  Appeals  of  the  Indian 

>The  Federalist  No.  LXXX. 

*  Blackstone's  Commentaries — introduction. 

*£thica  Nioomacha,  Lib.  V.  C. 
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Territory,  the  District  Court  of  Porto  Rico,  the  District 
Court  of  Hawaii,  the  Supreme  Court  of  the  District  of 
Columbia,  and  the  Court  of  Appeals  of  the  District  of 
Columbia. 

The  remedial  process  of  courts  of  equity,  admits,  and 
generally  requires,  that  all  persons  having  an  interest  shall 
be  made  parties,  and  makes  allowance  for  amendments  by 
summoning  and  discharging  piyrties  after  the  eonunencement 
of  the  suit.  Its  final  remedial  process  is  varied  so  as  to  en- 
able the  courts  to  do  that  equitable  justice  between  the 
parties  which  the  case  demands,  by  ^'commanding  what  is 
right,  and  prohibiting  what  is  wrong." 

The  system  of  equity  jurisprudence  has  been  amplified 
and  modified  by  the  more  modem  decisions  and  there  are 
instances  where  judges  sitting  in  equity,  with  the  concur- 
rence of  the  lawyers,  invent  and  adopt  new  but  appro- 
priate remedies.  It  is  a  principle  of  equitable  jurisdic- 
tion that  where  there  is  no  adequate  remedy  at  law, 
the  court  must  take  jurisdiction,  or  otherwise  the  dam- 
age would  be  irreparable.  It  is  a  general  rule  of  equity 
that  a  litigant  shall  not  come  into  a  court  of  equity  to 
establish  a  legal  right,  unless  he  has  tried  his  title  at  law; 
but  this  is  not  so  general  an  objection  as  always  to  pre- 
vail, for  there  have  been  a  variety  of  cases  both  ways.  A 
court  of  equity  has  no  jurisdiction  to  prevent  the  conmiission 
of  acts  which  are  merely  criminal  or  merely  illegal,  and  do  not 
affect  any  rights  of  property,  but  it  will  by  injunction  re^ 
strcdn  the  imlawful  use  of  a  plaintiff's  property  in  his  name, 
trade-mark,  letters,  or  photograph  or  to  prevent  the  improp^ 
use  of  information  obtained  in  the  course  of  confidential  em- 
ployment. 

Francis'  Maxims  which  have  been  adopted  by  courts  of 
equity  have  had  considerable  influence  on  the  development 
of  the  system.    They  are  such  as  these : 

Equity  once  having  jurisdiction  does  not  lose  jurisdiction. 

Equity  follows  the  law. 

Where  there  is  equal  equity  the  law  must  prevail. 

He  who  comes  into  equity  must  come  with  clean  hands. 
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Equality  is  equity. 

He  who  seeks  equity  must  do  equity. 

Equity  regards  that  as  done  which  ought  to  be  done. 

The  general  nature  and  jurisdiction  of  equity  exists  for 
the  purpose  of  compelling  a  discovery  from  the  defendant, 
respecting  the  truth  of  the  matters  alleged  against  him,  by 
an  appeal  to  his  conscience.  The  discovery  requires  an  an- 
swer to  the  complaint,  in  order  that  the  plaintiff  may  use  the 
disclosures  as  admissions  of  the  defendant.  In  forming 
judgment  upon  the  case  the  court  considers  the  statements 
in  the  defendant's  answer  as  evidence  for  himself  also.  In 
addition  to  requiring  a  statement  of  facts  the  discovery  may 
call  for  the  production  of  books  or  papers,  but  the  defendant 
need  not  furnish  deeds  or  other  writings  which  would  subject 
him  to  punishment,  or  to  reveal  the  titles  upon  which  he 
relies  for  his  defence.  The  plaintiff  cannot  call  for  papers 
which  he  may  desire  to  examine. 

No  state  statute  giving  one  of  its  courts  exclusive  jurisdic- 
tion of  a  certain  class  of  litigation  can  impair  the  jurisdiction 
of  the  Federal  courts.  No  state  statute  enlarging  the  powers 
of  common  law  can  impair  the  jurisdiction  of  a  Federal 
court  of  equity.  No  state  statute  diminishing  or  destroying 
an  equitable  remedy,  or  in  any  way  regulating  the  practice  of 
equity,  can  have  any  effect  upon  the  jurisdiction  or  practice 
of  the  Federal  courts. 

A  court  of  the  United  States  throu^  a  spirit  of  judicial 
fairness,  will  usually  refuse  to  interfere  with  property  in 
the  custody  of  a  state  court.  Conversely,  it  will  not  tolerate 
interference  by  a  state  court  with  property  over  which  it 
has  taken  jurisdiction. 

Federal  courts  of  equity  usually  follow  by  analogy  state 
statutes  of  limitations,  especially  in  foreclosure  suits  against 
executors  and  administrators;  but,  at  least  when  their  juris- 
diction is  not  concurrent  with  courts  of  law,  they  do  not 
consider  themselves  bound  by  such  statutes.  It  has  been 
said  that  a  Federal  court  of  equity  will  never  follow  a  state 
statute  of  limitations  when  thereby  manifest  wrong  and  in- 
justice would  be  wrought.    A  state  statute  of  limitations 
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cannot  bar  the  United  States;  but  the  United  States  may  take 
advantage  of  a  state  statute  of  limitations. 

If  a  new  right  is  created  by  the  customary  or  statute  law  of 
a  State,  the  Federal  coiuls  wiD  enforce  it  at  law  or  equity, 
if  it  falls  within  the  remedies  authorized  by  either  branch 
of  their  jurisdiction. 

The  Federal  court  has  followed  a  state  statute  providing, 
if  by  mistake  a  suit  was  brought  in  equity  which  should  have 
been  brought  at  common  law,  that  there  should  be  no  abate* 
ment,  but  that  the  cause  be  transferred  to  the  common-law 
docket. 

Modem  practice  has  not  wiped  out  the  distinction  between 
legal  and  equitable  actions.  They  are  commenced  in  the 
same  court  and  in  the  same  way.  In  every  form  of  action 
the  facts  constituting  the  cause  of  action  or  defence  must  be 
truly  stated.  Fictions  in  pleading  have  been  abolished. 
The  distinction  between  legal  and  equitable  actions  is  as 
fundamental  as  that  between  actions  ex  contractu  and  ex 
delicto,  and  no  legislative  fiat  can  wipe  it  out. 

The  most  marked  distinction  between  actions  at  law  and 
suits  in  equity  consists  in  their  different  modes  of  relief.  In 
law,  with  a  few  isolated  exceptions,  relief  is  invariably  ad- 
ministered,  and  can  only  be  administered,  in  the  form  of  a 
pecuniary  compensation  in  damages  for  the  injury  re- 
ceived; while  in  equity,  the  court  has  a  discretionary  power 
to  adapt  the  relief  to  the  circumstances  of  the  case.  Actions 
at  law  are  tried  by  a  jury;  suits  in  equity  by  the  court.  The 
testimony  in  equity  cases  is  taken  in  like  manner  as  in  cases 
at  law.  In  actions  at  law  costs  are  allowed,  while  in  equity 
suits,  they  rest  in  the  discretion  of  the  court. 

The  rule  "Whatever  ought  to  have  been  done  will  be 
considered  as  having  been  done,"  is  wholly  the  creature  of 
equity,  it  being  founded  upon  the  principle  that,  as  a  court 
of  equity  would  have  compelled  performance  of  the  duty,  it 
will  put  the  parties  interested,  as  far  as  possible,  in  the  same 
position  as  if  it  had  been  performed.  Hence  the  doctrine  of 
equitable  conversion,  and  other  doctrines  of  a  kindred  nature.^ 

^  Langdell,  Summary  of  Equity  Pleading,  2d  Edition,  27-42. 
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A  decree  in  equity  against  the  validity  of  a  claim  is  never 
a  defence  to  an  action  at  law  upon  the  same  claim. 

A  defendant  having  had  an  opportunity  of  trying  the 
action,  and  having  failed  to  do  so,  it  must  be  considered  as 
if  it  had  been  tried  and  decided  against  him. 

The  principles  of  equity  jurisdiction  are  not  merely 
remedial,  but  preventive  of  injustice. 

[Syllables  of  selected  decisions.] 

It  is  only  through  the  decisions  of  Marshall,  Story  and  other 
eminent  jurists  that  the  rules  of  equity  are  clearly  enun- 
ciated, explained  and  firmly  established.  Therefore  when 
such  findings  covering  all  classes  of  controversy  are  freed 
of  collateral  matters  until  only  the  pith  and  point  of  them 
remain,  as  in  the  syllabus  following,  they  indicate  the  method 
of  procedure  as  well  as  of  practice: 

The  relief  prayed  must  be  the  conmion  and  ordinary 
equity  dispensed  by  the  court. 

Answering  submits  to  jurisdiction. 

If  a  plain  defect  of  jurisdiction  appears  at  the  hearing,  a 
court  of  equity  wiD  no  more  make  a  decree  than  where  a 
plain  want  of  equity  appears. 

Where  the  necessary  parties  are  before  a  court  of  equity, 
it  is  immaterial  that  the  res  of  the  controversy,  whether 
it  be  real  or  personal  property,  is  beyond  the  territorial 
jurisdiction  of  the  tribunal.  It  has  power  to  compel  a  de- 
fendant to  do  all  things  necessary,  according  to  the  lex  loci 
ret  sitaCj  which  he  could  do  volimtarily,  to  give  full  effect 
to  the  decree  against  him. 

Without  regard  to  the  situation  of  the  subject-matter, 
such  courts  consider  the  equities  between  the  parties,  and 
decree  in  personam  according  to  those  equities,  and  enforce 
obedience  to  their  decrees  by  process  in  personam. 

A  court  of  equity  can  restrain  the  party  being  within  the 
limits  of  its  jurisdiction  from  domg  anythmg  abroad,  whether 
the  thing  forbidden  be  a  conveyance  or  other  act  in  pais,  or 
the  instituting  or  prosecution  of  an  action  in  a  foreign  court. 

After  relief  has  been  given  in  a  suit  by  a  court  of  equity, 
41 
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a  criminal  court  may  be  applied  to,  and  the  pimishment 
of  defendants  for  conspiracy  to  injure  the  plaintiff  as  to 
partnership  property  may  be  obtained. 

If  the  party  applying  is  free  from  blame  and  promptly 
applies  for  relief,  and  shows  that  by  a  threatened  wrong  his 
property  would  be  so  injured  that  an  action  for  damages 
would  be  no  adequate  redress,  a  court  of  equity  will  grant  an 
injunction. 

There  is  but  one  case  upon  record  in  which  any  court  of 
equity,  either  in  this  coxmtry  or  in  England,  has  attempted, 
by  injunction  or  order  of  the  court,  to  prohibit  or  restrain  the 
publication  of  a  libel,  as  such,  in  anticipation. 

For  the  protection  of  infants  a  court  of  equity  will  stop 
the  publication  of  a  libel. 

The  utmost  extent  to  which  a  court  of  equity  has  ever 
gone  in  restraining  any  publication  by  injimction,  has  been 
upon  the  principle  of  protecting  the  rights  of  property. 

The  publication  of  a  letter  calculated  to  prejudice  the 
plaintiff,  and  render  it  difficult  for  him  to  obtain  justice  if 
justice  were  on  his  side  was  restrained  as  contempt  of  court 
in  prejudicing  mankind  against  persons  before  the  cause  is 
heard. 

The  writer  of  letters,  though  written  without  any  purpose 
of  publication  or  profit,  or  any  idea  of  literary  property, 
possesses  such  a  right  of  property  in  them  that  they  can 
never  be  published  without  his  consent,  unless  the  purposes 
of  justice,  civil  or  criminal,  require  their  publication.  Every 
letter  is,  in  the  general  and  proper  sense  of  the  term,  a 
literary  composition.  It  is  that,  and  nothing  else ;  and  it  is  so, 
however  defective  it  may  be  in  sense,  grammar,  or  orthog- 
raphy. Every  writing,  in  which  words  are  so  arranged  as  to 
convey  the  thoughts  of  the  writer  to  the  mind  of  a  reader  is 
a  literary  composition;  and  the  definition  applies  just  as 
certainly  to  a  trivial  letter,  as  to  an  elaborate  treatise,  or  a 
finished  poem.  Literary  compositions  differ  widely  in  their 
merits  and  value,  but  not  at  all  in  the  facts  from  which  they 
derive  their  common  name.  The  right  of  property  is  the 
same  in  all,  and  in  all  is  entitled  to  the  same  protection. 
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Neither  the  receiver  thereof  nor  any  other  person  has  any 
right  to  publish  letters  without  the  consent  of  the  writer. 
The  property,  which  the  writer  retains,  gives  him  an  exclu- 
sive right  to  determine  whether  a  letter  shall  be  published 
or  not;  and  when  he  forbids  their  publication,  makes  it  the 
duty  of  a  court  of  equity  to  aid  and  protect  him  by  injunc- 
tion. 

A  student  may  not  publish  a  lecture  to  which  he  has  been 
admitted,  even  though  by  his  own  skill  he  has  taken  it  down 
in  shorthand;  although  the  property  in  the  paper  and  writing 
is  in  him. 

[BiUs  of  Peace.] 

DirectoTB  or  managers  of  a  corporation  are  trustees  for 
the  holders  of  its  stock.  It  is  on  this  ground  that  shareholders 
are  entitled  to  relief  in  equity  against  an  actual  or  threatened 
waste  or  misapplication  of  its  corporate  funds. 

A  corporation  aggregate  is  clothed  with  a  legal  title  to  its 
real  and  personal  estate,  franchises,  and  privileges,  while 
the  shareholders,  as  individuals,  have  in  them  equitable  in- 
terests; the  interests  of  each  being  in  proportion  to  the 
amoimt  of  stock  which  he  holds. 

A  court  of  equity  will  order  the  cancellation  of  fraudulent 
certificates  of  stock  because  they  are  instruments  of  such 
annoyance  and  vexation,  in  depressing  values  and  disturbing 
the  fair  enjoyment  of  rights,  that  they  ought  not  to  be  al- 
lowed to  stand. 

The  number  of  parties  and  the  multiplicity  of  actual  or 
threatened  suits  will  sometimes  justify  a  resort  to  a  court 
of  equity  when  the  subject  is  not  at  all  of  an  equitable  char- 
acter, and  there  is  no  other  element  of  equity  jurisdiction. 
Even  in  such  cases  there  must  be  such  a  unity  of  interest  on 
one  side  or  the  other  as  to  bring  the  litigation  within  the 
ordinary  rules  of  equity  pleading. 

A  bill  of  peace,  enjoining  a  litigation  at  law,  is  allowable 
only  when  the  complainant  has  already  satisfactorily  estab- 
lished his  right  at  law,  or  where  he  claims  a  general  and 
exclusive  right,  and  the  persons  who  controvert  it  are  so 
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numerous  that  the  endeavor  to  establish  the  right  by  actions 
at  law  would  lead  to  vexations  and  oppressive  litigation,  and 
renders  an  issue  under  the  direction  of  the  court  indispen- 
sable to  embrace  all  the  parties  concerned,  and  to  avoid  a 
multiplicity  of  suits.  By  a  resort  to  a  court  of  equity  in  such 
cases,  a  final  determination  of  the  particular  right  in  contro- 
versy as  between  the  parties  concerned,  is  obtained  by  a  sin- 
gle issue,  instead  of  leaving  the  right  open  to  litigation  by 
separate  suits  brought  by  each  of  the  parties  in  interest. 
There  must  be  a  general  right  in  the  complainant,  in  which 
the  defendants  have  a  common  interest,  which  may  be  estab- 
lished against  all  who  controvert  it,  by  a  single  issue.  Where 
there  are  a  number  of  persons  claiming  as  against  one,  or 
one  person  against  a  nxunber,  and  where  all  are  claiming 
alike,  that  is  a  case  for  a  bill  of  peace. 

The  rule  with  regard  to  multifariousness,  whether  arising 
from  the  misjoinder  of  causes  of  action,  or  of  defendants 
therein,  is  not  an  inflexible  rule  of  practice  or  procediu^, 
but  is  a  rule  founded  in  general  convenience,  which  rests 
upon  a  consideration  of  what  will  best  promote  the  adminis- 
tration of  justice  without  multiplying  unnecessary  litigation 
on  the  one  hand  or  drawing  suitors  into  needless  and  unnec- 
essary expense  on  the  other. 

In  allowing  or  disallowing  objections  asserting  that  there 
was  no  common  subject-matter  of  litigation  in  which  all  the 
defendants  were  interested,  and  one  set  of  defendants  could 
not  be  involved  in  litigation  of  a  question  that  related  ex- 
clusively to  the  other,  the  courts  are  guided  by  the  considera- 
tion whether  there  is  a  subject-matter  in  dispute,  in  which 
all  the  defendants  are  interested,  which  is  capable  of  being 
determined  in  a  single  issue,  and  the  determination  of  which, 
in  that  method,  would  not  involve  the  defendants  severally 
in  the  needless  expense  of  the  litigation  of  matters  in  which 
they  have  no  concern. 

A  multiplicity  of  actions  at  law,  involving  conflicting 
claims  to  the  same  property,  which  a  court  of  law  could  not 
solve  without  working  injustice,  founded  upon  one  contin- 
uous and  fraudulent  scheme,  inflicting  a  similar  injury  upon 
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all,  and  different  only  in  detail  and  degree,  and  where  the 
legal  remedy  of  fifty  defences  to  fifty  replevin  suits  is  shown 
to  be  destructive  to  the  lien  and  right  of  the  plaintiff,  pre- 
sents a  state  of  facts  which  fully  justifies  the  interference  of 
equity. 

It  often  happens  that  jurisdiction  over  the  subject-matter 
is  followed  by  a  refusal  of  the  equitable  remedy  to  some  or  all 
of  the  plaintiffs,  or  by  a  judgment  dismissing  the  complaint 
as  to  some  or  more  of  the  defendants. 

The  jurisdiction  of  a  court  of  equity  to  prevent,  by  in- 
junction, a  multiplicity  of  suits  is  unquestionable,  and  any 
court  of  record  has  the  power,  whenever  several  suits  are 
pending  in  it  by  the  same  plaintiff  against  the  same  defend- 
ant for  causes  of  action  which  may  be  joined,  to  order  the 
several  suits  to  be  consolidated  into  one  action. 

Courts  of  equity  discourage,  in  various  forms,  the  promo- 
tion of  imreasonable  litigation,  and  on  this  ground,  for  the 
purpose  of  preventing  a  multiplicity  of  suits,  they  will  not 
permit  a  party  to  bring  a  bill  for  a  part  of  a  matter  only, 
where  the  whole  is  the  proper  subject  of  one  suit. 

In  regulating  the  rights  of  mill  owners  and  all  others  in  the 
use  of  a  stream,  wherein  numbers  of  persons  are  interested, 
equity  is  able,  by  one  decree,  to  regulate  their  respective 
rights,  to  fix  the  time  and  manner  in  which  water  may  be 
drawn,  and  within  what  limits  it  shaU  or  shall  not  be  drawn 
by  all  the  parties  respectively,  and  thus  it  is  peculiarly 
adapted  to  the  reUef  sought  against  an  alleged  nuisance  and 
disturbance,  and  affords  a  more  complete  and  adequate 
remedy  than  can  be  afforded  by  one  or  many  suits  at  law. 

All  persons  having  a  common  right,  which  is  invaded  by 
a  common  enemy,  although  they  may  have  different  rights 
inter  se,  are  entitled  to  join  in  attacking  that  common  enemy 
in  respect  to  that  common  right. 

While  ordinarily  courts  of  equity  will  not  wield  their  power 
merely  to  redress  a  trespass,  they  will  interfere  under  pecu- 
liar circumstances,  and  have  often  done  so  where  the  trespass 
was  a  continuing  one,  and  a  multiplicity  of  suits  at  law  was 
involved  in  the  legal  remedy. 
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Before  a  court  of  equity  will  interfere  to  restrain  a  tres- 
pass, it  must  appear  that  the  injury  to  result  from  the  tres- 
pass will  be  irreparable  in  its  nature  and  it  is  not  sufficient 
simply  to  allege  that  fact,  but  it  must  be  shown  to  the  coiu*t 
how  and  why  it  will  be  so.  There  must  exist  some  distinct 
ground  of  equitable  jurisdiction,  such  as  the  prevention  of 
waste  or  irreparable  injiuy,  or  a  multipUcity  of  stiits. 

[Bills  of  Interpleader.] 

Where  there  is  a  demise,  an  action  for  use  and  occupation 
cannot  be  brought  by  the  lessor;  but  it  must  be  upon  the 
deed  for  rent.  If  another  person  claims,  he  may  bring  an 
action  for  use  and  occupation. 

A  bill  of  interpleader  will  lie,  where  the  tenant  may  be 
liable  to  pay  the  rent  to  one  of  two  different  persons.  In 
the  circumstances  of  that  case  both  the  persons  claiming  the 
same  rent  must  claim  in  privity  of  tenure  and  privity  of  con- 
tract; as  in  the  case  of  mortgagor  and  mortgagee,  trustee 
and  cestui  que  trust;  or  where  the  estate  is  settled  to  the  sep- 
arate use  of  a  married  woman,  of  which  the  tenant  has 
notice,  and  the  husband  has  been  in  receipt  of  the  rent,  and 
differences  arise  between  them,  and  she  claims  the  rent. 

The  whole  system  of  the  administration  of  assets  would 
be  disturbed,  if  a  debtor  may  come  into  a  court  of  equity  to 
prevent  executors  from  enforcing  payment  of  a  debt  due  to 
the  estate  which  they  represent,  on  the  suggestion  that  the 
executors  are  trustees  for  third  parties. 

The  surviving  trustee  of  a  legacy  can  file  and  sustain  a  bill 
against  the  obligor  of  a  bond.  He  is  to  have  the  money  in 
discharge  of  the  legacy. 

It  would  be  contrary  to  every  principle  of  justice  to  permit 
a  marshal  or  sheriff  to  seize  property  claimed  by  a  third 
person,  under  an  execution  against  a  judgment  debtor,  and 
then  to  compel  such  third  person  to  go  into  a  court  of  equity 
and  liquidate  the  question  of  right  to  such  property  with  the 
creditor  in  the  execution,  instead  of  trying  the  question  at 
law  against  the  sheriff  himself  as  the  wrongdoer. 
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A  legal  title  to  the  epecial  property  in  goods  levied  upon  is 
in  the  officer  for  the  protection  of  his  levy,  but  he  holds  it 
for  the  benefit  of  the  levy  and  attaching  creditor,  who 
thereby  obtains  an  interest  in  a  lien  upon  the  property.  He 
is  the  real  person  interested,  and  equity,  which  never  suffers 
itself  to  be  nusled  by  a  name  or  baffled  by  a  definition,  but 
deals  with  the  substance  and  truth  of  tilings,  can  have  no 
difficulty  in  recognisdng  the  existing  interest  and  lien  of  the 
creditor  because  it  is  worked  out  and  made  effectual  through 
a  legal  title  in  the  officer. 

The  characteristics  oi  a  real  case  of  interpleader  are,  that 
the  holder  or  bailee  of  goods  being  under  a  sin^e  liability 
only,  is  yet  subject  to  be  vexed  by  more  than  one  claim.  The 
establidmient  of  the  title  of  one  claimant,  however,  is  a  dis- 
charge of  the  title  of  all  the  others.  There  is  no  case  of  inter- 
pleader where  the  holder  has  made  himself  personally  liable 
to  several  persons.  It  is  quite  possible  that  the  title  to  goods 
may  be  in  one  person,  and  at  the  same  time,  a  right  of  action 
for  them  may  be  in  another  person.  It  is  an  essential  qualifi- 
cation, both  at  law  and  in  equity,  of  the  right  to  compel 
interpleader^  that  the  person  seeking  to  enforce  that  right 
should  be  in  a  condition  of  complete  neutrality;  that  he 
should  have  no  interest  in  the  question,  and  that  he  should 
be  quite  indifferent  which  party  succeeds.  He  must  show 
that  he  is  ignorant  of  the  rights  of  the  respective  parties  who 
are  called  upon  by  him  to  interplead. 

The  only  ^x>uiid  on  \K^ch  a  court  of  equity  assumes 
jurisdiction  in  a  strict  bill  of  interpleader  is  the  danger  of 
injury  to  the  plaintiff  from  the  doubtful  rights  and  conffict- 
ing  claims  of  the  several  defendants  as  between  themselves. 
The  bill  should  pray  that  the  defendants  may  interplead,  so 
that  the  court  may  adjudge  to  whom  the  money  or  property 
belongs,  and  it  is  a  condition  precedent  to  relief  that  the 
money  should  be  brought  in. 

A  court  of  equity  cannot  interfere  by  injunction  to  prevent 
an  administrator  from  proceeding,  in  a  regular  and  proper 
manner,  to  avail  himself  of  the  license  granted  by  the  proper 
tribunal  of  enabling  him  to  perform  his  duty  in  selling  real 
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estate  for  payment  of  legacies.  The  administrator  has  no 
title  to  the  land,  except  by  virtue  of  his  license  to  sell. 

When  two  parties  claim  title  to  land,  the  residuary 
legatees  on  the  one  hand,  claiming  imder  the  will,  and  the 
husband  on  the  other  hand,  claiming  notwithstanding  the 
will,  the  rights  of  these  parties  cannot  be  settled  in  a  bill  in 
equity  in  the  nature  of  a  bill  of  interpleader. 

It  is  nowhere  held  that  a  party  in  interest  imder  a  trust 
can  maintain  a  bill,  in  the  nature  of  a  bill  of  interpleader, 
against  the  trustee  and  an  adverse  claimant  imder  the  trust. 

A  trustee  under  a  will  may  bring  his  bill  in  the  nature  of  a 
bill  of  interpleader,  and  obtain  instructions  from  the  court 
as  to  his  duty,  when  different  parties  are  making  adverse 
claims  in  relation  to  trust  property,  and  he  is  in  doubt  as  to 
their  rights. 

Plaintiffs  who  have  neglected  the  opportunity  which  the 
statute  gives  them  to  bring  the  question  of  licensing  the  ad- 
ministrator to  sell  before  the  court  by  appeal,  have  the  right 
to  protection  in  equity  against  the  consequences  of  their  own 
neglect. 

A  bill  of  interpleader  will  lie  only  when  two  parties  claim 
of  a  third  the  same  duty  or  debt  by  virtue  of  some  privity 
existmg  between  them. 

If  a  person  deposit  money  or  property  in  the  hands  of 
another,  not  as  a  stakeholder  for  both  parties,  but  as  his 
agent  or  bailee,  and  the  property  is  claimed  by  a  third  person 
under  an  independent  title,  the  agent  or  bailee  cannot  main- 
tain a  bill  of  interpleader. 

Where  a  tenant  is  liable  to  pay  rent,  and  a  third  person 
claims  it  by  a  title  independent  of  the  landlord,  the  tenant 
cannot  maintain  a  bill  of  interpleader.  But  if  the  third 
person  claims  under  the  landlord,  so  that  the  question  arises 
from  the  act  of  the  landlord,  this  creates  a  privity  with  the 
tenant,  and  the  bill  will  lie. 

In  cases  of  adverse  independent  titles,  the  party  holding 
the  property  must  defend  himself  as  weU  as  he  can  at  law, 
and  he  is  not  entitled  to  the  assistance  of  a  court  of  equity; 
for  that  would  be  to  assume  the  right  to  try  merely  legal 
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titles  upon  a  controversy  between  di£ferent  parties,  where 
there  is  no  privity  of  contract  between  them  and  the  third 
person  who  calls  for  an  interpleader. 

A  debtor  cannot  deprive  his  creditor  of  his  remedies  at 
law,  and  force  him  into  equity,  merely  because  a  third  person 
claims  the  fund  or  debt  by  a  title  not  derived  from  the 
creditor.  His  remedy  is  at  law,  and  it  would  seem  that,  if 
either  of  the  claimants  should  sue  him,  he  could  protect 
himself  by  notifying  the  other  claimant  to  come  in  and  de- 
fend the  suit;  and  that  he,  being  the  real  party  in  interest, 
would  be  boimd  by  the  judgment. 

It  was  not  intended  to  enlarge  the  right  to  bring  a  bill  of 
interpleader  strictly  so  called,  but  to  enable  a  party  to  a 
controversy  to  bring  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, to  adjust  the  whole  matter  in  controversy  in  a  case 
where  a  judgment  at  law  between  two  of  the  parties  would 
leave  open  to  one  or  both  a  controversy  with  a  third  party. 

On  a  bill  of  interpleader,  which  assumes  that  the  plaintiff 
is  merely  a  stakeholder,  the  plaintiff  cannot  be  heard.  A 
plaintiff  cannot  have  an  order  that  the  defendants  inter- 
plead, when  one  important  question  to  be  tried  is,  whether, 
by  reason  of  his  own  act,  he  is  under  a  liability  to  each  of 
them. 

When  a  person,  without  collusion,  is  subjected  to  a  double 
demand  to  pay  an  acknowledged  debt,  it  is  the  object  of  a 
bill  of  interpleader  to  relieve  him  of  the  risk  of  deciding  who 
is  entitled  to  the  money. 

According  to  the  most  exacting  authorities,  where  the 
adverse  titles  of  the  claimants  are  both  derived  from  a  com- 
mon source,  it  is  sufficient  to  authorize  an  interpleader. 

The  injunction  on  an  interpleading  biU  does  not,  like  the 
common  injunction,  leave  the  plaintiff  at  law  at  liberty  to 
demand  a  plea,  and  proceed  to  judgment,  but  it  stays  all 
proceedings.  The  plaintiff  in  an  interpleading  bill  admits 
that  he  has  no  defence,  and  makes  an  affidavit  that  he  does 
not  collude  with  either  party;  the  protection  that  he  has  is, 
that  he  be  relieved  from  their  proceedings  against  him, 
whether  ^t  law  or  in  equity,  as  soon  as  his  diligence  enables 
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the  court  to  do  so.  There  are  some  cases  where  the  injunc- 
tion would  be  quite  useless,  unless  it  could  be  obtained  imme- 
diately. 

The  principle  of  a  bill  of  interpleader  is  to  protect  the 
party,  not  only  from  being  compelled  to  pay,  but  also  from 
the  vexation  attending  the  discussion  of  all  the  suits  that 
may  be  instituted. 

After  judgment  at  law,  and  after  the  right  is  thus  deter- 
mined, a  court  of  equity  cannot  interfere  upon  the  footing 
of  a  bill  of  interpleader.  The  complainant  might  have  made 
his  defence  at  law,  or  at  all  events,  should  have  filed  his  bill 
before  judgment;  because  of  the  familiar  rule,  that  a  court  of 
equity  cannot  give  relief  when  the  party  might  have  made  a 
defence  at  law. 

A  court  of  equity  has  no  power  to  correct  the  errors  in 
judgment  of  a  court  of  law;  that  belongs  to  the  appellate 
tribunal. 

A  judgment  against  a  garnishee  upon  an  attachment, 
after  an  assignment  of  his  note,  will  not  form  a  bar  in  his 
favor,  in  an  action  by  the  assignee.  If  the  garnishee  answer 
with  the  requisite  caution,  he  will  run  no  risk.  If  he  state 
the  fact,  that  he  executed  a  note  to  the  debtor  of  the  attach- 
ing creditor,  but  he  does  not  know  who  holds  it,  or  whether 
it  be  assigned  or  not, — still  more,  if  he  state  tiiat  it  has  been 
assigned,  and  that  he  has  received  notice  of  it,  no  judgment 
upon  the  attachment  can  be  rendered  against  him.  Of 
course  he  must  answer  according  to  the  fact.  But  if  be  neg- 
lects so  obvious  a  precaution,  he  is  but  in  the  situation  of 
every  other  defendant,  who  neglects  his  proper  defence  at 
law,  at  the  time  he  has  the  means  of  making  it. 

There  is  no  rule  of  a  court  of  equity  to  preclude  a  defend- 
ant at  law,  from  obtaining  relief  in  an  interpleader  suit. 

A  plaintiff  having  parted  with  the  goods,  stands  no  longer 
in  a  situation  entithng  him  to  put  the  claimants  to  an  inter- 
pleader. It  is  not  enough  to  say  that,  in  the  result  of  such  a 
proceeding,  the  party  entitled  might  have  the  value  of  his 
property;  he  is  entitled  to  it  specifically. 
,    A  plaintiff,  not  an  indifferent  stakeholder,  but  having 
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a  personal  question  to  maintain  with  the  defendant,  if  he 
seeks  an  injunction,  must  obtain  it,  not  upon  the  principle 
of  interpleader,  but  upon  an  order  for  time,  or  upon  the 
answer. 

A  party  acknowledging  himself  a  debtor  may,  when  sub- 
jeeted  to  a  double  demand  for  payment,  have  relief  on  show- 
ing that  there  is  a  question  to  be  tried  and  that  he  is  ignorant 
which  claimant  has  the  better  right.  The  mere  pretext  of  a 
confficting  claim  is  not  enough  to  show  that  the  plaintiff  is  in 
any  danger  of  loss  from  an  inability  to  determine  to  whom 
the  debt  in  question  should  be  paid. 

A  party  claiming  the  legal  title  to  real  estate  cannot  use  a 
bill  in  equity  in  the  nature  of  a  bill  of  interpleader  as  an  ac- 
tion of  ejectment.  Whenever  a  court  of  law  is  competent 
to  take  cognizance  of  a  right,  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  adequate,  and  complete 
remedy,  without  the  aid  of  a  court  of  equity,  the  plaintiff 
must  proceed  at  law,  because  the  defendant  has  a  constitu- 
tional right  to  a  trial  by  jury. 

A  bill,  to  justify  its  pretensions  as  a  bill  of  strict  inter- 
pleader, should  give  so  much  of  a  contract,  and  its  execution 
and  payments  under  it,  as  would  demonstrate  to  the  court 
that  there  was  only  a  certain  amount  due,  with  reference  to 
which  the  complainant  was  simply  a  stakeholder.  If  on  com- 
plainant's presentation  of  the  case,  it  appears  on  the  face  of 
the  bill  that  it  is  not  a  proper  case  for  interpleader,  demurrer 
will  lie.  But  if  the  bill  should  show  such  a  case,  a  defendant 
may,  by  answer,  deny  the  allegations  in  the  complainant's 
bill,  or  set  up  distinct  facts  in  bar  of  the  suit,  and  such  issue 
is  to  be  tried  according  to  the  practice  of  the  court. 

If  the  bill  alleges  that  the  plaintiff  holds  the  bonds  as 
treasurer  of  the  corporation,  and  that  the  defendant  corpora- 
tors claim  by  a  title  paramount  to  the  corporation,  it  cannot 
be  maintained.  Demurrer  will  be  sustained,  upon  the  ground 
that  the  bill  contains  no  averments  in  respect  to  the  posses- 
sion of  the  plaintiff  which  show  that  he  is  entitled  to  main- 
tain the  bill. 

The  rule  is  that  if  complainant  states  a  case  in  his  bill  which 
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shows  that  one  defendant  is  entitled  to  the  debt,  and  the 
other  is  not,  both  defendants  may  demur. 

The  mere  allegations  of  a  biU,  however  strong,  do  not 
authorize  a  decree  that  the  parties  interplead.  They  may 
deny  in  their  answers,  and  sustain  by  proof  their  denial, 
every  averment  upon  which  the  bill  rests  for  relief  as  a  bill  of 
interpleader.  When  the  answer  denies  the  facts  upon  which 
the  bill  depends  as  a  bill  of  interpleader,  the  plaintiff  is  put 
to  his  proof  before  the  case  is  ready  for  a  decree  as  to  whether 
the  respondents  should  be  required  to  plead. 

A  bill  of  interpleader  should  be  sworn  to,  but  the  omission 
of  an  affidavit  is  an  amendable  defect. 

[Bill  to  Remove  Cloud  on  TOU.] 

It  would  be  very  imreasonable  that  an  old  bond  which 
cast  a  shade  over  the  title  to  the  assets  of  an  ancester,  should 
be  suffered  to  continue  a  dead  weight  upon  property  that 
may  have  descended  to  a  plaintiff.  It  is,  however,  not  easy 
to  extract  from  books  any  precise  rule  by  which  the  jurisdic- 
tion of  the  court  is,  in  such  cases,  to  be  exercised.  The  bond, 
most  probably,  could  not  be  enforced  at  law,  though  on  the 
face  of  it  it  appeared  to  be  an  absolute  bond  for  the  pajrment 
of  money.  The  lapse  of  years,  if  not  most  satisfactorily 
accounted  for,  would  form  of  itself  a  conclusive  bar  to  a 
recovery.  Perhaps  the  cases  may  all  be  reconciled  on  the 
general  principle  that  the  exercise  of  the  power  of  cancella- 
tion is  to  be  regulated  by  sound  discretion  as  the  circmn- 
stances  of  the  individual  case  may  dictate;  and  that  the  re- 
sort to  equity,  to  be  sustained,  must  be  expedient,  either 
because  the  instrument  is  liable  to  abuse  from  its  negotiable 
nature,  or  because  the  defence  not  arising  on  its  face,  may  be 
difficult,  or  uncertain  at  law,  or  from  some  other  special  cir- 
cumstance peculiar  to  the  case,  and  rendering  a  resort  to  a 
court  of  equity  highly  proper,  and  clear  of  all  suspicion  of  any 
design  to  promote  expense  and  litigation.  If,  however,  the 
defect  appears  on  the  bond  itself,  the  interference  of  the 
court  will  stiU  depend  on  a  question  of  expediency,  and  not  on 
a  question  of  jurisdiction. 
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There  is  no  jurisdiction  in  equity  to  order  a  contract  to  be 
delivered  up  and  cancelled  upon  the  ground  of  its  illegality, 
if  such  illegality  appeared  on  the  face  of  the  instrument  itself. 

Ordinarily  a  party  must  wait  until  his  rights  have  been 
actually  interfered  with  before  he  can  implead  another  from 
whom  he  anticipates  an  injury. 

As  a  general  rule,  if  the  party  claiming  relief  has  a  good 
defence,  whether  it  be  of  a  legal  or  equitable  nature,  and 
if  he  can  only  be  divested  of  his  rights  by  some  suit  in  court 
instituted  by  his  adversary,  he  must  wait  until  he  is  thus 
challenged,  when  he  will  be  in  time  to  bring  forward  his 
defence. 

If  a  claim  which  is  a  cloud  upon  the  title  to  property  is 
based  upon  a  written  instrument  which  is  void  upon  its 
face,  or  which  does  not  in  its  terms  apply  to  the  property  it 
claimed  to  affect,  there  seems  to  be  no  reason  for  entertaining 
a  litigation  respecting  it,  before  it  is  attempted  to  be  enforced; 
for  the  party  apprehending  danger  has  his  defence  always  at 
hand.  In  such  a  case  a  court  of  equity  has  determined  that 
no  action  at  the  suit  of  a  party  apprehending  injury  will  he. 

The  same  reason  applies  to  cases  where  the  claim  requires 
the  existence  of  a  series  of  facts  or  the  performance  of  a  suc- 
cession of  legal  acts,  and  there  is  a  defect  as  to  one  or  more 
of  the  links.  The  party  must  in  general  wait  until  the 
pretended  title  is  asserted.  Unless  the  circumstances  are 
such  as  to  sustain  an  action  for  slander  of  title,  the  law  re- 
gards the  injury  too  speculative  to  warrant  its  interference. 

Courts  have  commonly  occupation  enough  in  determining 
controversies  which  have  become  practical,  without  spending 
time  in  hearing  discussions  respecting  such  as  are  merely 
speculative  or  potential. 

A  party  claiming  to  be  the  owner  of  lands  may,  after  a 
certain  length  of  possession  on  his  part,  compel  the  deter- 
mination of  the  claim  of  any  other  person  to  the  title  of  such 
land.  So  of  the  cases  to  which  the  bill  of  interpleader 
formerly  applied. 

Beside  these  cases,  there  is  a  principle  of  equity  which  re- 
mains in  force  notwithstanding  the  confusion  of  remedies. 
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by  which  a  person  may  in  oertain  casea  institute  a  suit  to 
remove  a  claim  which  is  a  cloud  upon  the  title  to  his  prop- 
erty. 

If  a  legal  instrument  has  stated  on  the  face  of  it  the  defect 
which  makes  it  impossible  to  sue  at  law,  a  court  of  equity 
will  not  interfere;  but  if  a  legal  instrument  has  no  defect  on 
the  face  of  it,  but  by  reason  of  the  circiunstances  connected 
with  it,  it  would  be  inequitable  to  allow  a  person  to  proceed 
at  law  upon  it,  or  if  there  be  a  good  legal  defence,  not  ap- 
pearing on  the  instrument  itself,  which  the  lapse  of  time 
may  cause  the  person  chargeable  upon  the  instrument  from 
loss  of  the  evidence  necessary  for  his  defence  at  law  to  be 
imable  to  make  available,  then  the  court  will  interfere  and 
order  the  instrument  to  be  delivered  up  and  cancelled. 

Lapse  of  time  might  deprive  a  plaintiff  chai^eable  upon  a 
document  of  the  means  of  a  defence,  and  as  the  defendant 
may  hold  it,  and  profess  to  hold  it,  for  the  purpose  of  suing 
at  a  future  time,  a  court  of  equity  ought  to  interfere  and 
direct  it  to  be  delivered  up. 

In  an  action  brought  to  prevent  a  cloud  upon  title  to 
property  and  to  vacate  certain  assessments  for  street  ex- 
tension the  relief  sought  was  an  injunction  restraining  col- 
lection, an  adjudication  declaring  the  assessment  irre^gular 
and  void,  and  the  vacating  and  cancelling  them  of  record. 
The  litigation  was  instituted  years  after  the  Supreme  Court 
(New  York)  had  confirmed  the  reports  of  the  conmiissioners 
of  estimate  and  assessment.  Relief  was  refused  on  the  ground 
that  it  was  too  late  to  raise  the  question  after  confirmation  of 
the  report  of  the  commissioners,  and  that  no  objection  to  the 
resolution  authorizing  the  improvements  was  raised  before 
the  Supreme  Court  during  the  pendency  of  the  proceedings, 
its  validity  and  regularity  must  be  deemed  to  have  been  con- 
ceded. It  was  also  held  that  the  report  of  the  commis- 
sioners was  a  judgment  pronounced  on  a  full  hearing  of  the 
parties,  and  conclusive  in  its  character  as  to  all  questions 
litigated  or  which  might  have  been  litigated  in  the  proceed- 
ing. The  same  principle  precludes  a  review  of  the  regularity 
of  such  proceedings  in  an  action  by  a  party  assessed  unless 
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perhaps  in  case  of  such  fraud  or  other  circumstances  as  would 
authorise  an  action  to  set  aside  an  ordinary  judgment. 

The  jurisdiction  of  equity  is  maintained  to  the  fullest 
extent  for  the  purpose  of  setting  aside  conveyances,  ap- 
parently fair  and  legal,  but  tainted  in  fact  with  illegality. 

A  court  of  equity  may  as  well  enjoin  the  execution  of  a 
tax  collector's  deed,  as  decree  its  cancellation. 

Courts  of  equity  will  not  restrain  the  collection  of  a  tax 
illegally  assessed  in  a  case  where  the  party  has  a  plain  and 
adequate  remedy  at  law.  Where  the  tax  is  assessed  as  a 
personal  charge,  or  against  personal  property,  the  remedy 
at  law  is  presumably  adequate.  If  the  tax  is  illegal,  and  the 
party  makes  payment,  he  is  entitled  to  recover  back  the 
amount;  but  where  the  e£Fect  of  the  sale  of  realty  is  to  cast 
a  cloud  upon  the  title,  equity  will  interfere  to  prevent  it. 

While  a  court  of  equity  may  entertain  a  suit  to  remove 
a  cloud  upon  a  title  and  also  to  prevent  one,  in  the  latter  case 
it  must  be  made  to  appear  that  there  is  a  determination,  on 
the  part  of  the  defendant,  to  create  the  cloud,  and  it  is  not 
sufficient  that  the  danger  is  merely  speculative. 

In  cases  instituted  for  the  purpose  of  setting  aside  the 
certificate  of  sale  upon  assessments  on  the  groimd  of  invalid- 
ity of  prior  proceedings,  unless  the  certificates  are  a  pre- 
sumptive lien  under  the  statute,  an  action  to  set  them  aside 
as  a  cloud  upon  the  title  cannot  be  maintained. 

WhCTiever  a  deed  or  other  instrument  exists,  which  may 
be  vexatiously  or  injuriously  used  against  a  party  after  the 
evidence  to  impeach  or  invalidate  it  is  lost,  or  which  may 
throw  a  cloud  of  suspicion  over  his  title  or  interest,  and  he 
cannot  immediately  protect  or  maintain  his  right  by  any 
course  of  proceedings  at  law,  a  court  of  equity  will  afford 
relief  by  directing  the  instrument  to  be  delivered  up  and 
canceled,  or  by  making  any  other  decree  which  justice  or 
the  rights  of  the  parties  may  require.  If  an  instrument 
ought  not  to  be  used  or  enforced,  it  is  against  conscience 
for  the  party  holding  it  to  retain  it,  since  he  can  only  retain 
it  fot  some  sinister  purpose. 

It  has  been  held  that  a  person  in  possession  of  land,  and 
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taking  the  rents  and  profits,  may  maintain  a  bill  in  equity  to 
quiet  his  title  against  one  who,  as  to  him,  is  dispossessed  and 
deseized,  but  asserts  an  adverse  title  imder  a  mortgage,  the 
validity  of  which  is  denied  by  the  plaintiff. 

A  plaintiff  out  of  possession  holding  the  legal  title  will  be 
left  to  his  remedy  by  ejectment  imder  ordinary  circum- 
stances, but  when  he  is  in  possession,  and  thus  ujiable  to  ob- 
tain any  adequate  legal  relief,  he  may  resort  to  equity. 

On  the  other  hand,  a  party  out  of  possession,  has  an  equit- 
able title,  or  when  he  holds  the  legal  title  under  circimi- 
stances  that  the  law  cannot  furnish  him  full  and  complete 
relief,  his  resort  to  equity  to  have  a  cloud  removed  ought 
not  to  be  questioned. 

Not  only  are  accident,  mistake,  and  fraud  recognized 
grounds  for  relief,  but  if  an  instrument  ought  not  to  be  used 
or  enforced,  it  is  against  conscience  for  the  party  holding  it 
to  retain  it  for  a  sinister  purpose. 

The  rule  authorizing  delivery  and  cancellation  is  without 
any  limitation  to  cases  of  trust  or  contract  between  parties. 

The  right  to  resort  to  a  court  of  equity  to  obtain  the  can- 
cellation of  a  conveyance,  as  a  cloud  upon  the  title,  was  orig- 
inally based  upon  the  assumption  that  the  legal  title  to  the 
property  had  been  established  by  an  action  at  law,  and  juris- 
diction was  entertained  solely  for  the  purpose  of  protecting 
the  party  in  the  enjoyment  of  rights  in  possession  thus  legally 
established,  and  while  the  jurisdiction  has  in  the  course  of 
time  been  somewhat  extended,  it  has  never  been  stretched 
to  cover  cases  brought  merely  to  establish  a  legal  title,  or 
recover  possession  alone. 

When  the  invalidity  of  the  disputed  title  appears  upon  the 
face  of  the  conveyance,  or  in  any  proof  which  the  claimant 
is  required  to  produce  in  order  to  maintain  an  action  to  es- 
tablish it,  no  suit  whatever  may  be  maintained  in  equity  to 
set  it  aside,  because  a  title  obviously  void,  does  not  constitute 
even  a  cloud  upon  the  title  of  the  true  owner. 

Under  the  jurisdiction  and  practice  in  equity,  independently 
of  the  statute,  the  object  of  a  bill  to  remove  a  cloud  upon 
title,  and  to  quiet  the  possession  of  real  estate,  is  to  protect 
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the  owner  of  the  legal  title  from  being  disturbed  in  his  pos- 
session, or  harassed  by  suits  in  regard  to  the  title;  and  the 
bill  cannot  be  maintained  without  clear  proof  of  both  posses- 
sion and  the  legal  title  in  the  plainti£f. 

A  statute  of  Oregon  authorized  ''any  person  in  posses- 
sion" to  bring  such  a  suit;  and  a  statute  of  Nebraska  author- 
izes an  action  to  be  brought  "by  any  person  or  persons, 
whether  in  actual  possession  or  not."  By  reason  of  that 
statute,  a  bill  in  equity  to  quiet  title  may  be  maintained  in 
the  United  States  Circuit  Court  for  the  District  of  Nebraska 
by  a  person  not  in  possession,  if  the  controversy  is  one  in 
which  a  court  of  equity  can  afford  the  relief  prayed  for. 
Under  that  statute,  as  imder  the  general  jurisdiction  in 
equity,  it  is  ''the  title,"  that  is  to  say,  the  legal  title  to  real 
estate  that  is  to  be  quieted  against  claims  of  adverse  estates 
or  interests. 

The  Supreme  Court  of  Indiana  in  construing  a  statute  of 
that  State  has  asserted  that  "an  equitable  title  was  sufficient 
either  to  support  or  to  defeat  the  suit." 

One  who  holds  land  under  grant  from  the  United  States, 
who  had  done  everything  in  his  power  to  entitle  him  to  a 
patent  (which  he  cannot  compel  the  United  States  to  issue 
to  him),  and  is  deemed  the  legal  owner,  so  far  as  to  render  the 
land  taxable  to  him  by  the  State  in  which  it  lies,  may  be 
considered  as  having  sufficient  title  to  sustain  a  bill  in  equity 
to  quiet  his  right  and  possession. 

A  bill  will  not  lie  to  remove  a  mere  verbal  claim  or  oral 
assertion  of  ownership  in  property,  as  a  cloud  upon  the  title. 
Such  clouds  upon  title  as  may  be  removed  by  courts  of 
equity,  are  instruments  or  other  proceedings  in  writing, 
which  appear  upon  the  records  and  thereby  cast  doubt  upon 
the  validity  of  the  record  title. 

Any  person  liable  to  have  a  claim  made  against  him  at  law, 
and  having  a  good  defence  to  it,  may  bring  the  matter  before 
a  court  of  equity. 

For  a  complainant,  who  has  nothing  but  mere  adversary 
possession,  to  say  that  a  good  and  valid  record  title  of  the 
original  owners,  ante-dating  his  by  many  years  and  which  has 
42 
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never  been  asserted,  but  is  lying  dormant,  is  a  cloud  upon 
his  title  by  adversary  possession,  really  seems  to  be  a  per- 
version of  the  terms. 

The  term  "to  quiet  a  title"  imports  that  there  is  some- 
thing disturbing  in  it.  It  is  always  assumed,  when  the 
court  interposes,  that  the  title  of  the  party  complaining  is 
affected  by  a  hostile  title  apparently  good  but  really  de- 
fective. 

Where  the  title  whifeh  is  supposed  to  be  clouded  is  an 
equitable  one,  the  legal  remedy  does  not  exist,  no  recovery 
could  be  had  at  law,  however  meritorious  the  plaintiff's  title 
might  be  in  the  contemplation  of  a  court  of  conscience,  and 
upon  this  consideration  the  principle  has  been  well  estab- 
lished that  equity  may  be  resorted  to  for  relief  against  the 
cloud  by  one  out  of  possession.  Bills  of  peace  are  of  two 
kinds:  First,  those  which  are  brought  to  establish  a  right 
claimed  by  the  plaintiff,  but  controverted  by  mmierous 
parties  having  distinct  interests  originating  in  a  common 
soiu'ce,  and  second:  bills  of  peace  of  the  other  kind  lie  where 
the  right  of  the  plaintiff  to  real  property  has  been  unsuccess- 
fully assailed  in  different  actions,  and  is  liable  to  fmrther 
actions  of  the  same  character,  and  are  brought  to  put  an  end 
to  the  controversy. 

A  bill  quia  timet  is  generally  brought  to  prevent  future 
litigation  as  to  property  by  removing  existing  causes  of 
controversy  as  to  its  title. 

It  is  now  well  settled  that  by  adverse  possession  for  the 
period  designated  by  the  statute,  not  only  is  the  remedy  of 
the  former  owner  gone,  but  his  title  has  passed  to  the  oc- 
cupant, so  that  the  latter  can  maintain  ejectment  for  the 
possession  against  such  former  owner  should  he  intrude  upon 
the  premises. 

In  several  of  the  States  this  doctrine  has  become  a  positive 
rule  by  their  statutes  of  limitation  declaring  that  uninter- 
rupted possession  for  the  period  designated  to  bar  an  action 
for  the  recovery  of  the  land  shall,  of  itself,  constitute  a  com- 
plete title. 

One  of  the  most  common  impositions  of  equity  is  in  the 
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case  of  lost  deeds  and  instruments.  A  court  of  equity  in  case 
of  the  loss  of  an  instrument  which  affects  the  title  or  affords 
a  security  will  direct  a  reconveyance  to  be  made. 

If  an  imperfect  and  inoperative  lease  does  not  constitute 
an  actual  cloud  it  is  nevertheless  a  decisive  step  towards 
the  creation  of  a  cloud  and  a  threat  and  menace  to  create  one 
in  the  future.  Equity  may  interfere  to  prevent  a  threatened 
cloud  as  well  as  to  remove  an  existing  one.  It  is  true  that, 
in  such  a  case,  there  must  appear  to  be  a  determination  to 
create  a  cloud,  and  the  danger  must  be  more  than  merely 
speculative  and  potential. 

A  lease  is  something  more  than  a  certificate  of  sale  of 
property  for  impaid  taxes. 

[Waste.] 

Though  a  court  of  law  may  give  damages  for  waste,  yet, 
it  cannot  prevent  further  waste;  and  it  is  upon  this  groimd, 
to  prevent  a  multiplicity  of  suits,  that  a  court  of  equity  will 
decree  an  account  of  waste  done,  with  an  injunction. 

A  court  of  equity  always  distinguishes  between  the  digging 
of  mines  and  cutting  of  timber,  because  the  digging  of  mines 
is  a  sort  of  trade.  The  court  will  relieve  and  decree  an  ac- 
count of  ore  taken,  when  in  any  other  tort  or  wrong  done  it 
has  refused  reUef . 

A  bill  does  not  Ue  for  an  account  of  waste  where  there  is 
not  ground  for  an  injimction  to  restrain  waste.  The  court 
never  sends  a  party  to  law  in  cases  of  equitable  waste;  they 
being  exclusively  of  equitable  cognizance.  It  will  not  per- 
mit a  man  to  commit  equitable  waste,  and  retain  the  produce^ 
of  the  injury,  which  is  recoverable  in  no  other  court. 

It  would  be  a  reproach  to  equity  to  say,  where  a  man  has 
taken  property,  such  as  ore  or  timber,  and  disposed  of  it  in 
his  lifetime,  and  dies,  that  in  such  case,  a  plaintiff  must  be 
without  remedy.  It  may  be  considered  as  a  general  rule, 
that  where  a  bill  would  Ue  against  a  party  when  alive,  it 
Ues  against  his  representatives  after  his  death. 

A  tenant  for  life  of  an  estate  is  liable  to  account  in  equity 
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for  profit  derived  by  him  from  an  improper  use  of  his  legal 
powers  in  committing  equitable  waste. 

A  tenant  for  life  has  no  property  in  the  trees,  but  a  clause 
may  be  added  to  the  conveyance  giving  him  full  power  and 
authority  to  do  and  to  commit  waste.  Under  such  a  clause 
he  might  fell  trees  that  were  not  for  ornament  or  shelter  of  a 
house,  as  well  as  open  a  new  mine,  and  carry  away  the 
mineral  without  filling  it  up  again. 

The  tenant  for  life,  sans  waste,  is  as  much  the  owner  of 
the  timber  as  the  tenant  in  fee.  Their  legal  rights  in  this 
respect  are  identical.  Then  the  principle  of  equitable  inter- 
ference is,  that  if  the  estate  is  to  go  in  succession  equitable 
waste  ought  to  be  restrained;  and,  for  this  purpose,  it  is  quite 
immaterial  whether  the  succession  is  effected  by  creating 
life  estates  or  estates  in  fee  subject  to  executory  devises. 

There  is  no  distinction,  either  in  law  or  equity,  between 
cutting  down  young  timber  trees,  and  decayed  timber. 

If  a  tenant  for  Ufe  liable  to  waste  had  sold  timber,  he  could 
not  prevent  the  vendee  from  cutting  it.  It  is  collusion  to 
bring  forward  the  remainder-man.  If  he  complains,  he  must 
file  a  bill  alone. 

Where  a  mortgagee  in  fee  in  possession  commits  waste  by 
cutting  down  timber,  and  the  money  arising  by  the  sale  of 
the  timber  is  not  applied  in  sinking  the  interest  and  principal 
of  his  mortgage,  the  court,  on  a  bill  brought  by  the  mortgagor 
to  stay  waste,  and  a  certificate  thereof,  will  grant  an  injunc- 
tion. 

Where  there  is  only  a  mortgage  for  a  term  of  years,  and 
the  mortgagor  commits  waste,  the  comi;,  on  a  bill  by  a  mort- 
gagee to  stay  waste,  will  grant  an  injunction,  for  it  will  not 
suflfer  a  mortgagor  to  prejudice  the  incumbrance. 

There  are  numerous  cases  in  which  a  court  of  equity  has 
interposed  to  stay  waste,  by  the  tenant,  where  no  action 
can  be  maintained  against  him  at  law.  Thus,  where  there  is 
a  lessee  for  life,  remainder  in  fee;  the  mesne  remainder-man 
cannot  bring  waste,  nor  the  remainder-man  in  fee,  but  equity 
will  interpose  and  stay  the  waste. 

So  equity  will,  in  many  cases,  restrain  waste,  though  the 


Jurisdiction,  Pleading  and  Practice  661 

lease  contaiiis  the  clause  vntiiovi  impeachment  of  waste,  and 
which  takes  away  the  remedy  at  law,  as  where  this  power  is 
exercised  in  an  unreasonable  manner,  and  against  conscience. 

It  would  be  placing  the  operation  of  waste  beyond  the 
reach  of  control  during  the  period  of  six  months  notice,  if  an 
ejectment  must  actually  be  commenced  before  the  injimction 
can  issue.  The  notice  to  quit  may  be  considered  as  the  com- 
mencement of  an  adverse  proceeding  at  law. 

I>isix)sing  of  the  objection  that  trees  grow  in  a  wood  and 
have  arisen  naturally  and  not  from  planting,  it  has  been 
held  that  if  they  serve  as  an  ornament  or  shelter,  it  is  very 
probable  that  the  situation  of  the  house  was  chosen  for  the 
sake  of  cutting  ridings  and  vistas  through  the  woods. 

The  clause,  withcnU  impeachment  of  waste,  is  generally 
put  in  to  prevent  a  son  having  it  in  his  power  to  call  a  father 
into  a  court  of  equity  for  every  alteration  he  makes  in  a  walk 
or  avenue,  though  he  removes  the  trees  to  another  part  of  the 
land,  and  so  of  the  house. 

If  a  plaintiff  moving  for  an  injunction  to  restrain  a  tenant 
for  life,  subject  to  impeachment  of  waste,  from  cutting  any 
timber  or  other  trees  unfit  to  be  cut  in  a  due  and  fair  course 
of  husbandry,  reserves  his  affidavits  till  the  answer  is  filed 
he  deals  not  altogether  fairly  with  the  defendant,  who  is 
entitled  before  the  answer  to  be  appraised  of  the  points  on 
which  the  plaintiff  rests  his  case.  Affidavits  filed  after  the 
answer  are  inadmissible.  "^ 

A  tenant  for  life,  without  impeachment  of  waste,  is  clearly 
not  compelled  to  cut  timber  in  such  a  way  as  a  tenant  in 
fee  would  think  most  advantageous  but  is  entitled  to  cut 
down  anything  that  is  timber.  He  might  cut  down  all  the 
trees,  without  question,  at  law;  and  to  subject  him,  in  a 
court  of  equity,  to  the  rules  which  a  tenant  in  fee  might 
observe,  for  the  purpose  of  husband-like  cultivation,  would 
deprive  him  of  almost  all  his  legal  rights. 

A  court  of  equity  never  grants  an  injunction  on  the  ground 
that  it  will  do  no  harm  to  the  defendant,  if  he  does  not  com- 
mit the  act  in  question;  but  if  there  be  no  ground  for  the 
injunction,  it  will  not  support  it.     It  grants  injunctions 
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against  waste  when  it  is  done  only  in  a  slight  degree  or  when 
threatened;  and  in  respect  to  growing  timber  it  does  not 
expect  a  tenant  for  life  to  let  it  grow — so  long  as  a  tenant  in 
fee  might  find  it  to  his  interest. 

If  the  injunction  restrains  the  legal  right  to  cut  timber, 
security  shall  be  given,  that  in  case  of  the  deaHi  of  him, 
whose  enjoyment  of  that  legal  right  may  have  been  re- 
strained improperly,  his  estate  shall,  to  the  extent  of  the 
benefit  he  would  have  derived  from  the  exercise  of  that  right, 
be  reimbursed  by  those  who  restrained  him. 

In  framing  the  issue  it  must  be  stated  by  whom  the  trees 
were  planted  or  left  standing  for  ornament :  as,  if  they  had 
been  planted  by  the  tenant  for  life  without  impeachment  of 
waste,  unless  afterwards  left  standing  with  that  view  by 
some  person  having  the  inheritance,  they  would  not  be  en- 
titled the  protection  of  equity. 

It  is  an  established  doctrine,  that  the  question  is  not, 
whether  the  timber  is,  or  is  not,  ornamental:  but  the  fact 
to  be  determined  is  that  it  was  planted  or  left  standing  for 
ornament  by  some  person  having  the  absolute  power  of  dis- 
position. 

A  mere  tenant  for  life,  coming  into  possession,  cannot  vary 
the  estate.  That  can  be  done  only  by  some  person  having 
the  dominion  over  it. 

By  the  law  of  New  York  State  it  is  not  waste  for  the  ten- 
ant to  erect  a  new  edifice  upon  the  demised  premises  pro- 
vided it  can  be  done  without  destroying  or  materially  injur- 
ing the  buildings  or  other  improvements  already  existing 
thereon.  He  has  no  right  to  pull  down  valuable  buildings, 
or  to  make  improvements  or  alterations  which  will  ma- 
terially and  permanently  change  the  nature  of  the  prop- 
erty, so  as  to  render  it  impossible  for  him  to  restore  the 
same  premises,  substantially,  at  the  expiration  of  the 
term. 

To  apply  the  ancient  doctrines  of  waste  to  modem  ten- 
ancies, even  for  short  terms,  would  in  some  of  our  cities  and 
villages  put  an  entire  stop  to  the  progress  of  improvement, 
and  would  deprive  the  tenant  of  those  benefits  which  both 


JuBiSDicnoN,  Pleading  and  Pbacticb  663 

parties  contemplated  at  the  time  of  the  demise^  without  any 
possible  advantage  to  the  owner  of  the  reversion. 

Upon  the  principles  of  modem  cases^  it  cannot  be  waste 
to  make  new  erections  upon  the  demised  premises,  which 
may  be  removed  at  the  end  of  the  term  without  much  incon- 
venience, leaving  the  property  in  the  same  situation  as  it 
was  at  the  commencement  of  the  tenancy;  and  the  materials 
of  which  new  buildings,  if  left  on  the  premises,  would  more 
than  compensate  the  owner  of  the  reversion  for  the  expenses 
of  their  removal. 

It  is  always  a  question  of  a  degree  to  be  established  by 
evidence,  whether  the  working  of  a  mine  which  has  been 
formerly  worked  is  waste  or  not.  There  is  no  doubt  that  a 
tenant  for  life,  though  impeachable  for  waste,  may  properly 
work  an  open  mine.  But,  if  the  working  of  the  mine  had 
been  abandoned  by  the  owner  of  the  inheritance  many  years 
previously,  with  a  view  to  some  advantage  which  he  consid- 
ered would  accompany  such  discontinuance,  apart  from  the 
profits  to  be  made  from  the  sale  of  the  mineral,  it  is  doubtful 
whether  a  succeeding  tenant  for  life  could  properly  treat 
that  as  an  open  mine. 

When  the  property  is  imimproved  land,  not  adaptable  to 
any  other  beneficial  use  than  tiiat  of  mining,  the  right  of  the 
life  tenant  to  use  it  reasonably  for  such  purpose,  has  some 
support  in  the  adjudications,  and  is  certainly  not  without 
reason  to  uphold  it. 

The  clause  "without  impeachment  of  waste,"  is  so  far 
restrained  in  equity  that  it  does  not  enable  a  tenant  for  life 
to  commit  malicious  waste  so  as  to  destroy  the  estate,  which 
is  called  "equitable  waste",  for  in  that  case  the  court  will  not 
only  stop  him  by  injunction,  but  will  also  order  him  to  repair 
if  possible  the  damage  he  has  done.  It  is  only  inserted  to 
excuse  "permissive  waste." 

Equity  goes  greater  lengths  than  the  courts  of  law  in  stay- 
ing waste.  It  is  a  wholesome  jurisdiction  to  be  liberally  ex- 
ercised in  the  prevention  of  irreparable  injury,  and  depends 
on  much  latitude  of  discretion  in  the  court.  It  will  interpose 
when  the  tenant  affects  the  inheritance  in  an  unreasonable 
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and  unconscientious  manner  even  though  the  lease  be  granted 
without  impeachment  of  waste. 

If  a  stranger  cuts  down  timber^  or  commits  any  other 
waste,  it  belongs  to  the  tenant  for  life,  who  is  dispunishable 
of  waste,  and  not  to  the  remainder-man  in  tail,  or  in  fee. 

Timber,  while  standing,  is  part  of  the  inheritance;  but 
whenever  it  is  severed,  either  by  the  act  of  God,  as  by  a 
tempest,  or  by  a  trespasser,  and  by  wrong,  it  belongs  to  him 
who  has  the  first  estate  of  inheritance,  whether  in  fee  or  in 
tail. 

Where  by  the  act  of  God  a  large  quantity  of  timber  is 
blown  down  by  a  storm,  the  produce  is  laid  out  in  the  pur- 
chase of  stock,  and  the  interest  of  the  fund  is  paid  to  the 
successive  tenants  for  life. 

Upon  the  same  principle,  when  timber  is  decaying  and 
it  cannot  benefit  the  revisioner  to  allow  it  to  remain  standing, 
the  court,  having  ascertained  that  it  is  for  the  benefit  of  all 
parties,  orders  the  timber  to  be  cut  down,  and  the  produce 
to  be  invested,  and  the  interest  of  the  fund  to  be  paid  to  the 
tenants  for  life  in  succession. 

When  the  tenant  for  life  has  committed  the  wrongful  act 
which  produces  the  fund,  the  court  will  not  allow  him  to 
gain  any  benefit  from  it ;  but  the  reversioner  takes  the  benefit 
arising  from  an  accretion  of  the  fund,  in  lieu  of  the  accretion 
of  the  timber. 

Assignees  must  stand  exactly  in  the  same  situation  as  the 
tenants  for  life  would  stand,  and  be  bound  by  exactly  the 
same  equities. 

Where  timber  is  cut  for  the  benefit  of  the  estate,  either  by 
the  act  of  the  court,  or  out  of  court  by  the  act  of  trustees, 
which  the  court  has  adopted,  it  is  treated  as  so  much  of  the 
estate. 

Where  the  timber  is  properly  cut,  the  purchase  money  of 
the  timber  follows  the  land,  and  the  tenant  for  life,  although 
impeachable  for  waste,  receives  the  income  during  his  life; 
and  when  the  first  tenant  for  life,  unimpeachable  for  waste,  is 
reached  he  takes  the  capital. 

The  court  will  not  allow  the  tenant,  impeachable  for  waste, 
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to  avail  himself  of  his  own  wrong ;  and  the  law,  theref  ore,  vests 
the  timber  wrongfully  cut  in  the  person  having  the  first 
legal  estate  of  inheritance. 

At  law  a  tenant  for  life,  without  impeachment  of  waste, 
has  the  absolute  power  and  dominion  over  the  timber  upon 
the  estate,  but  a  court  of  equity  controls  him  in  the  exercise 
of  that  power,  upon  the  ground  that  it  will  not  permit  an 
unconscientious  use  to  be  made  of  legal  power.  It  regards 
such  an  imconscientious  use  of  the  legal  power  as  an  abuse, 
and  not  as  a  use  of  it. 

The  interference  of  courts  of  equity  with  legal  rights  is  for 
the  improvement  of  the  law  and  the  furtherance  of  justice, 
and  therefore  to  say  that  a  doctrine  of  equity  is  an  encroach- 
ment on  a  legal  right  is  simply  to  censure  the  whole  doctrine 
of  equity. 

[Trespass  to  Real  Estate.] 

A  plamtiff's  title  having  been  established  at  law,  he  has  a 
right  to  an  account  of  rents  and  profits  from  the  tune  of  his 
title's  accruing. 

There  are  cases  where  at  law  a  person  may  not  recover 
Terits  and  profits,  and  yet  a  court  of  equity  will  direct  it, 
where  it  has  proper  jurisdiction,  as  in  an  action  for  rents  and 
profits,  which  is  in  the  nature  of  an  action  of  trespass.  If 
the  person  dies  against  whom  the  action  is  brought,  moritur 
cum  persona^  the  court  will  direct  an  account  of  rents  and 
profits  notwithstanding. 

If  a  man  brings  an  ejectment  bill  for  possession,  and 
an  account  of  rents  and  profits,  where  there  is  no  mixture  of 
equity,  the  court  will  oblige  the  plaintiff  to  make  his  election 
to  proceed  in  equity  or  at  law,  and  if  at  law  he  must  proceed 
for  the  whole  there. 

Where  a  man  brings  his  bill  in  a  court  of  equity,  where 
there  is  a  trust,  and  upon  a  mere  equitable  title,  there  he 
shall  recover  the  estate,  and  the  court  will  give  him  an  ac- 
count of  the  rents  and  profits,  and  that  from  the  time  the 
title  accrued,  unless  upon  special  circumstances,  and  then 
they  will  restrain  it  to  the  time  of  bringing  the  bill;  as  where 
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the  defendant  had  no  notice  of  the  plaintiff's  title,  nor  had 
the  deeds  and  writings  in  his  custody,  in  which  the  plaintiff's 
title  appeared,  or  where  the  title  of  the  plaintiff  appeared 
by  deeds  in  a  stranger's  custody. 

Where  there  has  been  any  default  or  laches  in  the  plaintiff, 
in  not  asserting  his  title  sooner,  but  he  has  lain  by,  Uiere  the 
court  has  often  thought  fit  to  restrain  it  to  the  filing  of  the 
bill. 

In  the  case  of  a  bill  brought  by  an  infant  to  have  posses- 
sion of  the  estate,  and  an  account  of  rents  and  profits,  the 
court  will  decree  an  account  from  the  time  of  the  infant's 
title  accrued,  for  every  person  who  enters  on  the  estate  of  an 
infant,  enters  as  a  guardian  or  bailiff  for  the  infant. 

There  are  cases  where  the  court  will  do  it  merely  upon  a 
legal  title,  as  wherever  the  plaintiff  has  been  kept  out  of  it 
by  fraud,  misrepresentation,  or  concealment  of  the  defend- 
ant. 

If  a  widow  is  entitled  to  dower,  and  her  claim  is  merely 
upon  her  legal  title,  but  cannot  ascertain  the  lands  out  of 
which  she  is  dowable,  a  court  of  equity  will  assist  her  to 
find  out  the  lands,  and  will  order  her  to  proceed  upon  a 
particular  part,  and  reserve  the  further  consideration  till 
after  judgment,  and  if  her  title  of  dower  is  established,  will 
give  her  profits  from  the  time  not  only  of  her  demanding, 
which  is  the  time  she  is  to  have  it  in  her  writ  of  dower,  but 
will  give  it  to  her  from  the  time  of  her  title  accrued. 

If  an  heir  at  law  brings  a  bill  for  discovery  of  deeds  and 
writings,  and  for  the  mesne  profits,  and  the  court  decree 
him  the  deed,  etc.,  yet  if  the  defendant  should  afterwards  at 
law  make  out  a  better  right  than  he  did  in  equity,  the  court 
would  not  disturb  him  in  it,  but  assirt  him  in  recovering  the 
deeds  back  again. 

A  court  of  equity  will  not  interfere  by  injunction,  when  the 
party  guilty  of  forcible  entry  was  a  mere  stranger,  and  might 
be  turned  out  of  possession  immediately. 

A  personal  action  for  mesne  profits  dies  with  the  person 
as  to  the  injury  committed  in  the  fact  constituting  the 
cause  of  that  action,  yet,  if  the  personal  injury  was  com- 
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mitted  with  profit  to  the  party  doing  that  injury,  there  is 
both  in  law  and  equity  a  remedy  sufficient  to  extract  out 
of  his  i)ocket  that  profit  which  he  has  reaped  by  his  in- 
jurious act. 

In  the  ordinary  case  of  a  tenant,  if  you  bring  an  ejectment, 
you  cannot  afterwards  bring  an  action  for  use  and  occupa- 
tion for  the  rent  subsequent  to  the  demise;  because,  having 
treated  his  holding  as  foimded  in  trespass,  you  shall  not 
treat  it  as  founded  in  contract. 

If  there  be  a  principle,  upon  which  courts  of  justice  ought 
to  act  without  scruple,  it  is  this;  to  relieve  parties  against 
that  injustice  occasioned  by  their  own  acts  or  oversights 
at  the  instance  of  the  party  i^sainst  whom  the  relief  is 
sought. 

Where  there  has  been  an  adverse  possession,  and  upon  an 
appUeation  to  the  court  for  equitable  relief  the  plaintiff  ap- 
pears entitled  to  an  accoimt  of  the  rents  and  profits,  if  there 
has  been  a  mere  adverse  possession  without  fraud,  conceal- 
ment, or  an  adverse  possession  of  some  instrument  without 
which  the  plaintiff  could  not  proceed,  the  court  has  said, 
the  aecoimt  shall  be  taken  only  from  the  time  of  fiUng  the 
bill;  for  it  is  his  own  fault  not  to  file  it  sooner. 

If  a  plaintiff  files  a  bill  for  an  account,  and  an  injunction 
to  restrain  waste,  stating  that  the  defendant  claimed  by  a 
title  adverse  to  his,  he  states  himself  out  of  court  as  to  the 
injunction. 

Where  a  common  runs  through  a  wood,  it  is  well  known 
that  the  cattle  pick  up  a  great  deal  in  the  glades;  and  if 
damage  is  done  thereby  to  the  young  timber,  it  is  not  injury; 
for  it  is  the  consequence  of  the  right.  There  may  be  very 
different  rights  of  common,  and  very  different  justifications. 
One  might  have  it  for  cattle  levant  and  aruchant;  another 
for  conmion  without  stint,  etc. 

If  the  court  will  not  interfere  with  a  trespasser,  he  may  go 
on  by  repeated  acts  of  damage,  perfectly  irreparable.  But 
when  the  trespass  partakes  of  the  natm*e  of  waste  more  than 
in  general  cases,  the  tenant  colluding;  and  if  the  tenant's 
act  is  waste,  the  act  of  the  other  must  have  so  much  of  the 
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quality  of  the  tenant's  act  as  to  make  it  the  object  of  an  in- 
junction. 

There  is  no  difference  between  destruction  and  trespass 
where  there  is  no  privity  of  estate;  and  at  law  the  writ  of 
estrepement  may  be  had  to  prevent  repetition  of  waste.  A 
defendant  will  find  it  very  difficult  to  maintain  that  he  can 
use  his  legal  character  of  trespasser,  in  order  to  enable  him- 
self to  commit  what  is  absolute  destruction. 

If  a  defendant,  having  a  contiguous  estate,  with  a  right 
to  enter  a  plaintiff's  quarry  and  take  stone  for  building 
and  other  purposes,  confined  to  a  part  of  his  estate,  under 
color  of  that  right  takes  stone  for  the  enjoyment,  not  of  his 
farm  only,  but  his  other  estates,  his  entry  to  that  extent  is 
unlawful,  and  his  act  a  trespass.  In  such  a  case  the  court 
will  interfere  by  way  of  injunction  and  account. 

Injunction  has  been  allowed  in  cases  where  the  trespass 
had  grown  into  a  nuisance,  or  where  the  principle  of  multi- 
plicity of  suits  among  nxmierous  claimants  was  applicable. 

It  is  not  the  general  rule  that  an  injunction  will  lie  in  a 
naked  case  of  trespass,  where  there  is  no  privity  of  title,  and 
where  there  is  a  legal  remedy  for  the  intrusion.  There  must 
be  something  particular  in  the  case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  possession,  or  to  make  out  a  case 
of  irreparable  mischief,  or  where  the  value  of  the  inheritance 
is  put  in  jeopardy. 

There  are  many  cases  in  which  the  complainant  may  be 
entitled  to  a  perpetual  injimction  on  the  hearing,  where  it 
would  be  manifestly  improper  to  grant  an  injimction  in 
limine.  The  final  injunction  is  in  many  cases  a  matter  of 
strict  right,  and  granted  as  a  necessary  consequence  of  the 
decree  made  in  the  cause.  On  the  contrary,  the  preliminary 
injunction  before  answer  is  a  matter  resting  altogether  in  the 
discretion  of  the  court,  and  ought  not  to  be  granted  unless 
the  injury  is  pressing  and  the  delay  dangerous. 

An  injimction  will  lie  to  restrain  trespasses,  even  when 
there  is  a  legal  remedy  for  the  intrusion;  but  there  must 
be  something  particular  in  the  case  to  sustain  the  jurisdic- 
tion of  the  court  so  as  to  bring  the  injury  under  the  head  of 
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quieting  the  possession,  or  to  make  out  a  case  of  irreparable 
mischief;  or  the  value  of  the  inheritance  must  be  put  in 
jeopardy  by  the  continuance  of  the  trespass. 

The  rule,  that  no  one  need  approach  the  court  for  the 
purpose  of  obtaming  a  receiver,  until  he  has  established  his 
right  at  law  to  the  possession  of  the  estate,  was  adopted  on 
the  general  groimd  that  the  court  cannot  interfere  with  a 
legal  title  of  any  description  unless  there  be  some  equity 
by  which  it  can  affect  the  conscience  of  the  defendant. 

Where  there  is  an  entire  want  of  privity  between  the 
plaintiff  and  the  defendant,  and  the  defendant  is  simply  a 
wrong-doer  at  law,  a  court  of  equity  does  not  take  upon  it- 
self to  interpose,  unless  in  exceptional  cases  where  the  prop- 
erty would  be  destroyed  before  the  work  of  the  trespasser 
could  be  arrested  through  proceedings  at  law. 

As  regards  the  enjoyment  of  the  ordinary  rents  and 
profits  of  an  estate,  the  court  has  never  assumed  a  right  to 
interfere  with  that  title  which  the  law  confers  upon  every 
terre-tenant  in  possession  of  real  property.  The  title  by  pos- 
session has  always  been  treated  by  the  law  as  sacred.  Many 
estates  have  been  originally  entered  upon  simply  imder  a 
devise  from  a  mere  tenant  for  life,  proved  most  satisfactorily 
to  be  merely  a  tenant  for  life;  and  yet,  upon  the  groimd  that 
the  court  recognizes  the  person  in  possession  as  the  owner 
till  some  other  person  by  a  stronger  title  has  cast  him  out, 
unless  it  can  find  something  in  the  shape  of  fraud,  the  court 
invariably  has  refused  to  interfere. 

There  is  no  authority  for  the  appointment  of  a  receiver 
for  a  person  out  of  possession,  against  a  person  in  possession, 
the  person  out  of  possession  simply  alleging  a  legal  title,  nor 
can  any  shadow  of  a  dictum  be  found  to  support  such  a  view. 

Wiih  regard  to  the  argument  that  irremediable  injury  will 
be  occasioned  in  the  loss  of  rents  and  profits  in  case  a  re- 
ceiver is  not  appointed,  there  is  the  same  injiuy  done  in  a 
vast  number  of  cases  from  interfering  with  the  rents  and 
profit  against  a  person  having  legal  possession.  To  deprive 
him  of  that  possession  may  cause  him  irreparable  injury. 
The  court  may  be  inflicting  as  much  injury  by  granting  a 
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receiver  as  by  withholding  it.  There  is  no  authority  or  any 
rational  ground  upon  principle  for  holding  that  when  one 
person  is  in  possession  of  the  rents  and  profits,  claiming  to 
be  the  holder  by  a  simple  legal  title,  and  another  person 
claims  to  hold  by  a  like  legal  title,  the  former  can  be  ousted 
by  a  court  of  equity,  until  that  legal  title  has  been  finally 
determined  at  law. 

The  court  acts  upon  bills  of  interpleader  because  a  ten- 
ant, who  is  perfectly  innocent,  and  who  cares  nothing  about 
the  dispute  between  two  claimants,  is  left  in  imcertainty, 
upon  the  death  of  his  landlord,  as  to  who  is  his  new  landlord. 
He  is  willing  to  recognize  fully  the  title  of  his  new  landlord 
whenever  he  is  ascertained.  But  A  says  he  is  the  late  land- 
lord's heir  or  devisee,  and  the  person  entitled  to  sue  the 
tenant  for  rent ;  and  B  says  the  same.  The  difficulty  has  not 
been  caused  by  the  tenant,  but  by  the  deceased  landlord 
having  devised  the  property,  by  imcertainty  who  is  heir,  or 
the  like.  There  are  two  persons  claiming;  the  tenant  knows 
nothing  of  either;  he  only  desires  to  be  discharged. 

That  the  tenant  under  such  circumstances  should  be 
indemnified  and  saved  harmless  is  manifest  equity;  and  the 
tenant,  therefore,  has  his  right  to  interpleader. 

Rents  payable  by  tenants  who  have  not  attorned  to  either 
party  are  not  in  danger  of  being  lost.  They  can  be  recovered 
by  the  successful  litigant,  or  if  they  do  not  pay  them  in 
those  actions,  they  wiU  take  care,  for  their  own  sake,  to  pay 
them  to  a  court  of  equity. 

Where  the  defendant  is  in  possession,  and  a  plaintiff  claim- 
ing possession  seeks  to  restrain  him  from  committing  acts 
of  injury  to  standing  property  on  the  estate,  the  court  will 
not  interfere,  unless  the  acts  amount  to  such  flagrant  in- 
stances of  spoliation  as  to  justify  the  court  from  departing 
from  that  general  principle. 

Where  the  plaintiff  is  in  possession,  and  the  person  doing 
the  acts  complained  of  is  an  utter  stranger,  not  claiming 
under  the  color  of  right,  then  the  tendency  of  the  court  is 
not  to  grant  an  injunction,  unless  there  are  special  circum- 
stances, but  to  leave  the  plaintiff  to  his  remedy  at  law. 
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though  where  the  acts  tend  to  the  destruction  of  the  estate, 
the  court  will  grant  it. 

Where  the  person  in  possession  seeks  to  restrain  one  who 
claims  by  an  adverse  title,  the  tendency  of  the  court  will 
be  to  grant  the  injunction,  at  least  when  the  acts  done 
either  do  or  may  tend  to  the  destruction  of  the  estate. 

Except  under  contract  or  with  the  consent  of  the  owner 
of  the  soil,  no  one  has  a  right  to  take  the  soil  for  the  purpose 
of  laying  of  water,  gas  or  other  pipes  and  to  do  so  would  con- 
stitute a  continuing  trespass.  A  plaintiff  would  be  entitled 
to  an  injunction  even  if  he  has  not  the  right  of  an  unlimited 
owner  in  respect  to  the  soil,  because  the  upper  surface  is 
dedicated  to  the  public  for  the  purpose  of  a  public  highway, 
which  is  under  the  management  of  local  authorities;  and  the 
plaintiff  cannot  use  the  soil,  or  deal  with  it  by  breaking  it 
open,  or  m  any  other  manner,  so  as  to  interfere  with  the  use 
of  it  by  the  public  as  a  highway.  It  is  taking  another  man's 
property  improperly,  both  morally  as  well  as  legally.  The 
pipes  being  laid  below  the  surface,  the  plaintiff  would  be  un- 
able to  remove  them  without  exposing  himself  to  difficulties 
with  the  public  authorities. 

When  an  owner  in  fee  of  a  lot  of  land  seeks  an  injunction 
for  repeated  trespasses  against  a  person  to  whom  he  has 
sold  some  of  the  land  under  an  agreement  of  right  to  the  use 
of  the  way,  and  asks  that  the  defendant  be  enjoined  from 
prosecuting  an  action  at  law  against  him  for  trespass,  and 
that  the  buildings  on  the  purchaser's  line  might  be  removed 
to  the  other  side  of  the  way,  the  court  will  sustain  a  demurrer 
unless  it  be  averred  that  irreparable  damage  is  liable  to  be 
done,  and  the  facts  as  stated  indicate  that  damages  would 
not  adequately  compensate  the  plaintiff.  If  there  can  be 
no  such  averment  the  plaintiff  by  such  a  suit  is  endeavoring 
to  remove  into  a  court  of  equity  the  determination  of  the 
rights  of  the  parties  in  the  use  of  the  way.  This  will  not  be 
done,  because  it  is  a  matter  appropriate  to  the  jurisdiction  of 
a  court  of  common  law,  and  in  case  the  rights  of  the  plaintiff 
have  been  invaded,  its  powers  are  ample  to  afford  him  an 
adequate  remedy. 
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To  convert  a  coDimon  highway  running  over  a  man's  land 
extending  to  the  centre  of  the  street  into  a  raikoad  route,  is 
to  impose  an  additional  biu*den  upon  the  land  and  greatly 
to  impair  its  value.  When  no  compensation  has  been  made 
to  the  owner  of  the  land,  his  consent  must  in  some  way  be 
shown.  Consent  to  the  laying  out  of  the  highway  cannot  be 
considered  as  consent  to  the  building  of  the  railroad  upon  it. 
The  laying  of  the  railroad  track  was  a  material  and  perma- 
nent injury  affecting  the  value  of  the  land,  and  therefore  the 
owner  of  the  property  is  entitled  to  damages.  The  damages 
in  such  a  case  differ  from  those  which  could  be  obtained  at 
law,  in  being  given  by  way  of  compensation  for  permanent 
injury  once  for  all,  not  as  at  law  where  successive  actions 
may  be  brought,  and  damage  recovered  toties  quoties. 

It  is  the  practice  of  courts  of  equity,  where  they  have  once 
obtained  jurisdiction  of  a  case,  to  administer  dl  the  relief 
which  the  nature  of  the  case  and  the  facts  demand,  and  to 
bring  such  relief  down  to  the  close  of  the  litigation  between 
the  parties. 

The  court  as  one  of  equity  may  not  only  render  full  com- 
pensation to  the  plaintiff,  but  may  do  it  on  such  terms  as 
will  seciu'e  to  the  defendant  rights  corresponding  to  those 
given  by  the  statute  as  a  consequence  of  proceedmgs  to  ac- 
quire the  right  they  have  wrongfully  taken. 

It  is  a  common  practice  in  cases  where  irremediable  mis- 
chief is  being  done  or  threatened,  going  to  the  destruction  of 
the  substance  of  the  estate,  such  as  the  extracting  of  ores  from 
a  mine,  or  the  cutting  down  of  timber,  or  the  removal  of  coal, 
to  issue  an  injimction,  though  the  title  to  the  property  be  in 
litigation.  The  authority  of  the  court  is  exercised  in  such 
cases  through  its  preventive  writ,  to  preserve  the  property 
from  destruction  pending  legal  proceedings  for  the  determi- 
nation of  the  title. 

Where  trespass  to  property  consists  of  a  single  act,  and 
it  is  temporary  in  its  nature  and  effect,  so  that  the  legal 
remedy  of  an  action  at  law  for  damages  is  adequate,  equily 
will  not  interfere;  but  if  repeated  acts  are  done  or  threat- 
ened, although  each  of  such  acts,  taken  by  itself,  may  not 
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be  destructive  to  the  estate  or  inflict  irreparable  injury,  and 
the  legal  remedy  may,  therefore,  be  adequate  for  each 
single  act  if  it  stood  alone,  the  entire  wrong  may  be  pre- 
vented or  stopped  by  injunction. 

A  court  of  equity  has  jurisdiction  to  enjoin  the  commis- 
sion of  a  series  of  trespasses,  although  the  legal  remedy  be 
adequate  for  each  single  act  if  it  stood  alone. 

If  the  trespass  be  fugitive  and  temporary,  and  adequate 
compensation  can  be  obtained  in  an  action  at  law,  there  is  no 
ground  to  justify  the  interposition  of  courts  of  equity.  For- 
merly courts  of  equity  were  extremely  reluctant  to  inter- 
pose at  all,  even  in  regard  to  cases  of  repeated  trespasses. 
But  now  there  is  not  the  slightest  hesitation  if  the  acts  done 
or  threatened  to  be  done  to  the  property  would  be  ruinous 
or  irreparable,  or  would  impair  the  just  enjoyment  of  the 
property  in  the  future.  In  short  it  is  now  granted  in  all 
cases  of  timber,  coals,  ores  and  quarries  where  the  party  is  a 
mere  trespasser,  or  where  he  exceeds  the  limited  right  with 
which  he  is  clothed,  upon  the  ground  that  the  acts  are,  or 
may  be,  an  irreparable  damage  to  the  particular  species  of 
property. 

When  it  appears  that  the  title  is  in  dispute,  the  court  may, 
in  its  discretion,  issue  a  temporary  injunction  and  continue 
it  in  force  for  such  time  as  may  be  necessary  to  enable  the 
orator  to  establish  his  title  in  a  court  of  law,  and  may  make 
the  injunction  perpetual  when  the  orator  has  established 
his  title;  or  the  court  may  proceed  and  determine  which 
party  has  the  better  title;  or  it  may  dismiss  the  bill  and  leave 
the  orator  to  his  legal  remedy. 

The  conduct  and  dealings  of  the  parties  at  a  hearing,  the 
frame  of  the  pleadings,  the  nature  of  the  patent  right  and 
of  the  evidence  by  which  it  is  established,  these  and  other 
things  may  combine  to  produce  the  result,  that  the  court 
will  be  of  the  opinion  that  the  injunction  may  properly  be 
granted  without  having  recourse  to  a  trial  at  law. 

If  a  plaintiff's  title  is  established,  the  authority  of  the 
court  in  a  suit  in  equity  to  interfere  and  prevent  an  appro- 
priation of  his  lands  to  the  use  of  another  for  building  pur- 
43 
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poses  cannot  be  questioned,  not  only  for  the  purpose  of 
avoiding  a  multiplicity  of  actions^  but  also  because  he  is 
without  adequate  remedy  at  law. 

In  equity  the  obligation  to  remove  can  be  placed  directly 
on  the  party  who  caused  a  wall  to  be  erected,  and  it  fre- 
quently affords  preventive  relief  against  the  conmiission  of 
trespasses,  such  as  the  excavation  of  soil  by  an  adjoining 
owner,  the  destruction  of  his  wall  in  building  operations  on 
adjacent  premises,  and  the  encroachment  on  his  rights  by 
the  diversion  of  a  stream  of  running  water  from  its  natural 
channel. 

After  parties  have  submitted  to  the  jxuisdiction  of  the 
court,  the  plaintiff  will  not  be  turned  out  to  seek  his  remedy 
elsewhere,  when  the  objection  asserting  an  adequate  remedy 
at  law  is  taken  for  the  first  time  at  the  trial. 

There  is  no  principle  by  which  a  mere  intruder  can  go 
upon  the  land  of  another,  and  by  means  of  a  ditch  take  water 
from  an  artificial  canal  or  pond  thereon.  Such  an  act  is  an 
injury  to  the  right  and  if  threatened  to  be  continued  should 
be  enjoined.  The  right  to  an  injunction,  therefore,  in  such  a 
case  does  not  depend  upon  the  extent  of  the  damage  meas- 
ured by  the  money  standard;  the  maxim  de  minimus  does 
not  apply.  The  court  imable  to  make  any  money  estimate 
of  the  damage  could  find  that  if  the  defendant  was  not  re- 
strained and  enjoined  from  using  the  water  and  conducting 
the  same  through  the  ditch,  the  use  thereof  disturbed  the 
plaintiff's  possession  and,  if  permitted  to  continue,  will  ripen 
into  an  easement. 

The  threatened  filling  up  of  a  plaintiff's  land  with  dirt, 
thus  destroying  his  fruit  trees,  etc.,  is  of  the  same  charac- 
ter as  the  digging  of  the  ditch  and  the  diversion  of  water; 
and  upon  the  same  principle  such  acts  are  properly  en- 
joined. 

When  a  plaintiff  brings  a  bill  to  prevent  a  continuing  tres- 
pass or  a  permanent  injiuy  to  his  real  estate,  the  question 
whether  he  shall  have  a  prohibitory  injunction,  or,  if  the  work 
affecting  the  property  has  been  done,  a  mandatory  injunction 
requiring  the  restoration  of  the  estate  to  its  former  condition. 
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depends  on  a  consideration  of  all  the  equities  between  the 
parties. 

In  general,  where  a  defendant  has  gone  on  without  right 
and  without  excuse  in  an  attempt  to  appropriate  the  plain- 
tiff's property,  or  to  interfere  with  his  rights,  and  has  changed 
the  condition  of  the  real  estate,  he  is  compelled  to  undo,  so 
far  as  possible,  what  he  has  wrongfully  done  affecting  the 
plaintiff,  and  to  pay  the  damages. 

In  such  a  case  the  plaintiff  is  not  compelled  to  part  with 
his  property  at  a  valuation,  even  though  it  would  be  much 
cheaper  for  the  defendant  to  pay  the  damages  in  money  than 
to  restore  the  property.  The  principal  reason  for  this  is 
that  which  Ues  at  the  foimdation  of  the  jurisdiction  for 
decreeing  specific  performance  of  contracts  for  the  sale  of 
real  estate. 

A  particular  piece  of  real  estate  cannot  be  replaced  by  any 
sum  of  money,  however  large,  and  one  who  wants  a  par- 
ticular estate  for  a  specific  use,  if  deprived  of  his  rights, 
cannot  be  said  to  receive  an  exact  equivalent  or  complete  in- 
demnity by  the  payment  of  a  sum  of  money.  A  title  to  real 
estate,  therefore,  will  be  protected  in  a  court  of  equity  by  a 
decree  which  will  preserve  to  the  owner  the  property  itself ^ 
instead  of  a  sum  of  money  which  represents  its  value. 

One  who  has  gone  on  wrongfully  in  a  wilful  invasion  of 
the  plaintiff's  right  in  real  estate  has  no  equity  to  set  up 
against  the  plaintiff's  claim  to  have  his  property  restored 
to  him  as  it  was  before  the  wrong  was  done. 

Where,  by  an  innocent  mistake,  erections  have  been  made 
upon  a  plaintiff's  land,  and  the  damage  caused  to  the  defend- 
ant by  the  removal  of  them  would  be  greatly  disproportion- 
ate to  the  injury  of  which  the  plaintiff  complains,  the  court 
will  not  order  their  removal,  but  will  leave  the  plaintiff  to 
his  remedy  at  law. 

The  doctrines  applied  by  the  court  of  equity  in  cases  of 
that  kind  call  for  a  consideration  of  all  the  facts  to  show 
what  is  just  and  right  between  the  parties. 

In  a  case  where  it  appeared  that  the  defendant  proceeded 
with  full  knowledge  of  the  facts,  and  with  notice  of  the  plain- 
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tiff's  claim,  but  with  good  reason  to  doubt  whether  the  law 
would  recognize  such  rights  as  the  plaintiff  claimed,  it  was 
held,  when  the  claim  was  sustained,  that,  as  the  plaintiff's 
title  was  only  under  a  lease  that  had  less  than  a  year  to  run, 
and  as  the  cost  of  restoration  of  the  premises  would  be 
greatly  disproportionate  to  the  advantages  the  plaintiff  could 
derive  from  the  enjoyment  of  his  estate,  he  should  not  have 
a  decree  for  a  restoration  of  the  premises,  but  should  be 
compensated  in  money. 

[Nuisance.] 

A  wall  between  a  man  and  his  neighbor  may  belong  to 
the  one,  both  in  respect  of  property  and  the  obligation  to 
repair;  and  yet  the  other  might  support  an  action  on  the  case 
for  makmg  a  window  in  it,  or  for  raising  the  wall;  but  the 
consequence  does  not  follow,  that  a  court  of  equity  has  any 
jurisdiction. 

The  foimdation  of  this  equity  jurisdiction,  interfering  by 
injunction,  is  that  head  of  mischief,  that  sort  of  material 
injury  to  the  comfort  of  the  existence  of  those  who  dwell 
in  the  neighboring  house,  requiring  the  application  of  a 
power  to  prevent,  as  well  as  remedy,  an  evil,  for  which  dam- 
ages, more  or  less,  would  be  given  in  an  action  at  law. 

When  a  complaint  charges  a  total  deprivation  of  light, 
not  merely  an  obstruction,  the  position  of  the  wall  or  build- 
ing, whether  opposite,  at  right  angles,  or  oblique,  is  not 
material.  The  question  is,  whether  the  effect  is  such  an 
obstruction  as  the  party  has  no  right  to  erect,  and  cannot 
erect  without  those  mischievous  consequences,  which  upon 
equitable  principles  should  be  not  only  compensated  by 
damages,  but  prevented  by  injunction. 

A  right  to  a  stream  of  water  is  as  sacred  as  a  right  to  the 
soil  over  which  it  flows.  It  is  part  of  the  freehold  of  which 
no  man  can  be  disseised  but  by  lawful  judgment  of  his  peers, 
or  by  due  process  of  law.  This  is  an  ancient  and  fundamental 
maxim  of  common  right  to  be  foimd  in  magna  charta.  The 
legislatiu'e  however,  possesses  competent  power  to  take  pri- 
vate property  for  necessary  or  useful  public  purposes,  but 
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to  render  the  exercise  of  that  power  valid,  a  fair  compensa- 
tion  must,  in  all  cases,  be  previously  made  to  the  individuals 
affected,  under  some  equitable  assessment  to  be  provided  by 
law. 

This  is  a  necessary  qualification  accompanying  the  exer- 
cise of  legislative  power  in  taking  private  property  for  public 
uses;  the  limitation  is  admitted  by  the  soundest  authorities, 
and  is  adopted  by  all  temperate  and  civilized  governments, 
from  a  deep  and  universal  sense  of  justice.  The  Constitu- 
tion of  the  United  States  declares  "that  private  property 
shall  not  be  taken  for  public  use,  without  just  compensation." 

A  court  of  equity  would  hardly  be  warranted  in  interfer- 
ing to  the  destruction  of  a  mill  in  a  case  where  the  damages 
sustained  by  flowage  were  barely  nominal,  but  would  leave 
the  parties  to  theh*  remedies  at  law.  Nor  would  it  be  war- 
ranted in  such  case  to  found  jurisdiction  upon  the  fact 
that  the  injury  was  too  trifling  to  carry  costs  in  an  action 
at  law.  But  where  the  nuisance  is  of  such  a  character  as  to 
occasion  a  personal  inconvenience  or  annoyance,  it  would 
present  a  totally  different  case. 

But  equity  has  no  respect  for  a  litigious  spirit  which  seeks 
the  injury  of  another  without  benefit  to  itself.  Equity  will 
not  controvert  the  policy  of  the  law,  and  foimd  its  jurisdic- 
tion upon  the  fact  merely  that  the  law  so  far  discourages 
trifling  litigation  as  to  give  no  costs. 

A  plaintiff,  before  he  can  ask  for  an  injunction  restraining 
the  defendant  from  interrupting  or  disturbing  him  in  the 
free  use  of  streams  or  watercourses  flowing  through  his 
lands,  must  prove  that  he  sustained  such  a  substantial  injury 
by  the  acts  of  the  defendant  as  would  entitle  him  to  a  verdict 
at  law  in  an  action  for  damages. 

In  manufacturing  districts  where  there  are  as  many  mills 
along  a  stream  as  the  water  will  supply,  it  would  be  extremely 
hard  that  a  proprietor  of  one  of  such  mills  might  not  divert 
the  stream  within  his  own  land,  restoring  it  to  its  ancient 
channel  before  it  entered  into  the  lands  of  his  neighbor 
without  a  diminution  of  the  usual  quantity. 

In  such  cases,  and  in  the  similar  case  of  alleged  obstruction 
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to  the  use  of  light,  m  order  to  sxistain  an  injunction  there 
must  be  both  an  imwarranted  use  and  an  injury  resulting 
from  3uch  use.  The  court  will  not  take  upon  itself  to  ad- 
judicate upon  the  question  of  whether  it  is  a  nuisance  or  not; 
that  must  be  ascertained  in  a  court  of  law. 

Equity  will  only  interfere  in  case  of  nuisance,  where  the 
thing  complained  of  is  a  nuisance  at  law;  there  is  no  such 
thing  as  an  equitable  nuisance.  It  is  no  ground  of  demurrer 
that  the  matter  complained  of  has  not  been  tried  at  law^  but 
is  very  often  a  ground  for  refusing  an  injimction.  The  court 
will  not  grant  an  injunction  to  restrain  an  illegal  act  merely 
because  it  is  illegal. 

Ringing  of  church  bells  may  affect  the  value  of  property, 
and  be  a  great  nuisance  to  a  person  Uving  nearby,  but  not 
only  no  nuisance,  but  may  be  a  cause  of  pleasurable  sensa- 
tions to  those  who  live  further  off.  While  injunctions 
have  been  issued  against  the  chiming  of  a  set  of  bells 
the  court  has  refrained  from  saying  that  it  is  absolutely 
impossible  that  any  one  of  the  bells  may  not  be  rung  so 
as  not  to  occasion  any  nuisance  or  annoyance  to  the 
plaintiff. 

Looking  at  the  principles  on  which  a  court  of  equity  inter- 
feres, it  does  not  appear  that  there  can  be  any  sound  dis- 
tinction between  cases  of  private  and  public  nuisances.  It 
is  not  on  the  ground  of  any  criminal  offence  committed,  or  for 
the  purpose  of  giving  a  better  remedy  in  the  case  of  a  crim- 
inal offence,  that  the  court  is  or  can  be  called  on  to  interfere. 
It  is  on  the  ground  of  injury  to  property  that  the  jurisdiction 
of  the  court  must  rest;  and  taking  it  to  rest  upon  that  groimd, 
the  only  distinction  which  seems  to  exist  between  cases 
of  pubUc  nuisance  and  private  nuisance  is, — ^that  in  cases  of 
private  nuisance  the  injury  is  to  individual  property,  and 
in  cases  of  public  nuisance  the  injury  is  to  the  property 
of  mankind. 

If  it  is  established  that  the  discharging  of  refuse  or  chem- 
icals into  a  watercourse  is  ''to  the  injury  and  damage  of 
the  plaintiff"  the  court  will  enjoin  the  defendant  from  pol- 
luting the  stream.    It  will  also  prevent  the  drainage  of  a 
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plaintiff's  land  from  being  obstructed  through  the  blocking 
of  a  drain  or  ditch. 

When  it  is  asserted  that  smoke  constantly  issuing  from  a 
foundry  chimney  accompanied  by  offensive  effluvia,  or  noise 
proceeding  from  the  workshop  of  a  factory,  were  nuisances 
which  had  diminished  the  value  of  adjoining  property,  the 
court  will  grant  relief.  The  restraining  order  may,  however, 
I^ermit  the  defendant  to  carry  on  his  works  in  such  manner 
as  to  avoid  any  substantial  issue  of  smoke  or  noise. 

The  court  will  perpetually  enjoin  the  keeper  of  picnic  or 
exhibition  grounds  who,  by  a  display  of  fireworks  or  music, 
causes  idle  persons  to  congregate  in  the  vicinity  of  the  plain- 
tiff's premises  to  his  annoyance  and  injury,  A  clear  case  of 
nuisance  is  established  in  the  collection  of  the  crowd  alone; 
the  damage  that  may  be  occasioned  by  the  falling  of  rocket- 
sticks  is  a  serious  nuisance. 

If  a  person  has  a  quantity  of  material  necessary  for  the 
manufacture  of  blasting  powder,  of  so  dangerous  a  character 
that  if  the  slightest  accident  occur  the  damage  done  to  his 
neighbors  is  irreparable — ^blasting  powder  being  an  article 
that  if  kept  in  quantities  near  any  public  highway,  or  near 
any  property  where  individuals  are  living,  is  itself  a  nuisance, 
and  held  to  be  so  in  law — ^in  that  state  of  things  the  court  will 
interfere  at  once  by  injunction.  It  will  hesitate  to  restrain 
a  person  carrying  on  a  manufacture  in  itself  lawful  and  con- 
ducted with  great  precaution  in  order  that  the  neighbor  may 
not  be  injured,  but  still  using  these  precautions,  and  yet 
occasionally,  by  accident,  injuring  that  neighbor's  property 
through  the  escape  of  chemical  fumes. 

One  person  leaving  a  wheelbarrow  standing  on  a  way  may 
cause  no  appreciable  inconvenience,  but  if  a  hundred  do  so, 
that  may  cause  a  serious  inconvenience,  which  a  person  en- 
titled to  the  use  of  the  way  had  a  right  to  prevent;  and  it  is 
no  defence  to  any  one  person  among  the  hundred  to  say 
that  what  he  does  causes  of  itself  no  damage  to  the  complain- 
ant. If  the  practice  of  loading  and  unloading  the  wheel- 
barrows has  arisen  since  the  grant  of  the  right  of  way,  and 
has  not  been  continued  long  enough  to  confer  an  easement, 
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there  is  nothing  to  prevent  the  plaintiff  from  insisting  on 
having  a  right  of  way  not  interfered  with  by  obstructions. 

When  an  injimction  is  sought  to  prevent  the  erection  of 
factories,  workshops,  etc.,  to  the  nuisance  of  adjoining  prop- 
erty holders,  the  nuisance  alleged  being  from  smoke  and 
deleterious  vapors,  the  court  will  not  interfere,  holding  that 
imless  substantial  damage  has  actually  been  sustained,  it  is 
impossible  to  be  certain  that  substantial  damage  ever  will  be 
sustained.  In  dealing  with  questions  of  this  kind,  the  court 
has  no  right  to  take  into  account  contingent,  prospective, 
or  remote  damage. 

Refusing  such  an  injunction  an  English  court  in  its  de- 
cision, by  way  of  illustration,  made  use  of  this  interesting 
passage : 

It  would  have  been  wrong,  as  it  seems  to  me,  for  this  court  in  the  reign 
of  Henry  VI  to  have  interfered  with  the  further  use  of  sea  coal  in  London, 
because  it  had  been  ascertained  to  their  satisfaction,  or  predicted  to  their 
satisfaction,  that  by  the  reign  of  Queen  Victoria  both  white  and  red  roses 
would  have  ceased  to  bloom  in  the  Temple  Gardens.  If  some  picturesque 
haven  opens  its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for 
this  court  to  forbid  the  embrace,  although  the  fruit  of  it  should  be  the 
sights,  and  soimds,  and  smells  of  a  common  seaport  and  shipbuilding 
town,  which  would  drive  the  Dryads  and  their  masters  from  their  ancient 
solitudes. 

Where  the  nuisance  complained  of  ^  noise,  steam  and  smoke 
arising  from  the  working  of  machinery  in  a  factory,  is  only 
an  injury  to  the  occupier  of  the  adjoining  premises,  the 
landlord  cannot  bring  an  action,  because  before  his  estate 
comes  back  into  his  possession  the  nuisance  may  have  ceased. 

When  a  landlord  asserts  that  the  existence  of  a  nuisance 
of  a  temporary  character  renders  it  more  difficult  for  him  to 
let  to  a  future  tenant  or  to  sell,  that  is  not  a  good  ground 
of  action,  because  the  theoretical  diminution  of  the  value  of 
the  property  cannot  be  taken  into  account,  inasmuch  as  the 
purchaser  or  new  occupier  would  have  a  right  to  stop  the 
nuisance,  so  that  he  ought  not  to  give  less  on  that  account 
than  he  otherwise  would. 

One  cannot  erect  a  nuisance  such  as  a  brick  kiln  from 
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which  sulphurous  acid  gas  escapes,  upon  his  land  adjoining 
vacant  lands  owned  by  another,  and  thus  measurably  control 
the  use  to  which  his  neighbor's  land  may  in  the  future  be 
subjected.  He  may  make  a  reasonable  and  lawful  use  of  his 
land  and  thus  cause  his  neighbor  some  inconvenience,  and 
probably  some  damage  which  the  law  would  regard  as 
damnum  absque  injuria.  But  he  cannot  place  upon  his  land 
anything  which  the  law  would  pronounce  a  nuisance,  and 
thus  compel  his  neighbor  to  leave  his  land  vacant,  or  to  use 
it  in  such  way  only  as  the  neighboring  nuisance  will  allow. 

If  a  party  sleeps  on  his  rights  and  allows  a  nuisance  to  go 
on  without  remonstrance  or  without  taking  measures  either 
by  suit  at  law  or  in  equity  to  protect  his  rights,  and  allows 
one  to  go  on  making  large  expenditures  about  the  business 
which  constitutes  the  nuisance,  he  will  sometimes  be  re- 
garded as  guilty  of  such  laches  as  to  deprive  him  of  equitable 
relief. 

Where  the  damage  to  one  complaining  of  a  nuisance  is 
small  or  trifling,  and  the  damage  to  the  one  causing  the  nui- 
sance will  be  large  in  case  he  be  restrained,  the  courts  will 
sometimes  deny  an  injunction. 

In  an  action  to  prevent  that  which  is  feared  as  a  future 
injury,  or  to  use  the  more  technical  expression,  a  quia  timet 
action,  the  law  cannot  make  over-nice  distinctions,  and  re- 
fuse the  relief  merely  because  there  is  a  bare  possibility  that 
the  evil  may  be  avoided.  Proceeding  upon  practical  views 
of  human  affairs,  the  law  will  guard  against  risks  which 
are  so  imminent  that  no  prudent  person  would  incur  them, 
although  they  do  not  amount  to  an  absolute  certainty  of 
damage.  Nay,  it  will  go  further,  according  to  the  same  prac- 
tical view,  and  balancing  the  magnitude  of  the  evil  against 
the  chances  of  its  occurrence,  it  will  even  provide  against 
a  somewhat  less  imminent  probability  in  cases  where  the 
mischief,  should  it  be  done,  would  be  vast  and  overwhehnmg. 

There  is  a  difficulty  in  distinguishing  precisely  what  is  a 
question  of  fact  from  what  is  a  question  of  law  in  proceed- 
ings about  nuisances.  Indeed,  when  certain  inferences  of 
fact  have  beeji  established  by  numerous  cases,  they  become 
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to  a  great  extent,  very  nearly  of  the  same  authority  as  if 
they  were  propositions  of  law.  For  instance,  it  is  not  cor- 
rect to  say,  as  a  strict  proposition  of  law,  that,  if  a  plaintiff 
has  not  sustained,  or  cannot  prove  that  he  has  sustained,  sub- 
stantial damage,  a  court  of  equity  will  give  no  relief;  because, 
of  course,  if  it  could  be  proved  that  the  plaintiff  was  cer- 
tainly about  to  sustain  very  substantial  damage  by  what  the 
defendant  was  doing,  and  there  was  no  doubt  about  it,  the 
court  would  at  once  stop  the  defendant,  and  would  not  wait 
until  the  substantial  damage  had  been  sustained. 

There  are  at  least  two  necessary  ingredients  for  a  quia 
timet  action.  There  must,  if  no  actual  damage  is  proved,  be 
proof  of  imminent  danger,  and  there  must  also  be  proof  that 
the  apprehended  damage,  if  it  comes,  be  very  substantial  if 
not  irreparable. 

All  interruptions  and  obstructions  of  streets  must  be 
justified  by  necessity.  It  is  not  sufficient,  however,  that  the 
obstructions  are  necessary  with  reference  to  the  business 
of  him  who  erects  and  maintains  them.  They  must  also  be 
reasonable  with  reference  to  the  rights  of  the  public  who 
have  interests  in  the  streets  which  may  not  be  sacrificed  or 
disregarded.  Whether  an  obstruction  in  the  street  is  neces- 
sary and  reasonable  must  generally  be  a  question  of  fact 
to  be  determined  upon  the  evidence  relating  thereto.  Private 
interests  must  be  made  subservient  to  the  general  interest  of 
the  conamunity. 

The  act  of  displaying  banners  with  devices,  as  a  means 
of  threats  and  intimidation  to  prevent  persons  from  entering 
into  or  continuing  in  the  employment  of  a  plaintiff,  is  in- 
jurious to  the  plaintiff,  and  illegal  at  common  law  and  by 
statute.  The  banner  would  be  a  standing  menace  to  all  who 
were  or  wished  to  be  in  the  employment  of  the  plaintiff,  to 
deter  them  from  entering  the  plaintiff's  premises  and  work- 
shop. Maintaining  it  is  a  continuing  unlawful  act,  injmious 
to  the  plaintiff's  business  and  property  and  a  nuisance,  and 
as  adequate  remedy  could  not  be  given  by  damages  in  a  suit 
at  law,  a  court  of  equity  will,  by  injimction,  restrain  the  boy- 
cotter. 
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That  which  makes  life  less  comfortable  and  causes  sensible 
discomfort  and  annoyance  is  a  proper  subject  of  injunction. 
A  man  is  entitled  to  the  comfortable  enjoyment  of  his  dwell- 
ing house,  and  if  his  neighbor  makes  such  a  noise  as  to  cause 
serious  annoyance  and  disturbance,  the  occupier  of  the  dwell- 
ing house  is  entitled  to  be  protected  from  it. 

The  application  of  the  principle  governing  the  jurisdiction 
of  a  court  of  equity  in  cases  of  nuisance  does  not  depend  on 
the  question  whether  the  defendant  is  using  his  own  reason- 
ably or  otherwise.  The  real  question  is,  does  he  injure  his 
neighbor? 

To  lessen  the  hardship  when  the  court  grants  an  injunc- 
tion to  restrain  a  defendant  from  doing  that  which  it  is 
obliged  to  regard  as  a  reasonable  use  of  his  property,  it 
properly  gives  him  time  to  consider  and  do  what  is  best  under 
the  circumstances,  and  therefore  makes  the  injunction  not 
enforceable  until  a  period  of  time  has  elapsed. 

The  mere  fact  of  a  business  being  carried  on,  which  may 
be  shown  to  be  immoral  and,  therefore,  prejudicial  to  the 
character  of  the  neighborhood,  furnishes,  of  itself,  no  ground 
for  equitable  interference  at  the  suit  of  a  private  person; 
and  thougih  the  use  of  property  may  be  unlawful  or  unreason- 
able, unless  special  damage  can  be  shown,  a  neighboring 
property  owner  cannot  base  thereupon  any  private  right  of 
action.  It  is  for  the  public  authorities,  acting  in  the  common 
interest,  to  interfere  for  the  suppression  of  the  common 
nuisance. 

When  the  court  is  asked  to  abate  a  power  plant  as  a  nui- 
sance and  the  remedy  sought  is  preventive  and  incidentally 
compensatory,  an  injunction  for  such  a  purpose  is  not  a  mat- 
ter of  absolute  rigiht,  but  rests  in  judicial  discretion.  The 
exercise  of  such  discretion  is  not  without  limitations  and  is 
to  be  guided  by  the  settled  principles  on  which  the  interfer- 
ence by  the  court  in  such  cases  depends.  In  considering 
whether  or  not  an  injunction  should  be  granted,  regard  must 
be  had,  on  the  one  hand,  to  the  right  of  every  person  to  use 
his  own  property  as  his  taste,  desires,  and  interest  may  dic- 
tate; and  on  the  other,  to  the  right  of  his  neighbors  to  the 
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comfortable  and  unmolested  use  and  enjojrment  of  their 
property.  No  one  should  be  restramed  as  to  the  use  of  his 
property,  imless  such  use  offends  the  legal  rights  of  another. 
There  are  instances  of  private  nuisances,  for  which  an  action 
on  the  case  can  be  maintained,  yet  ins\i£5icient  to  justify  in- 
terference by  injimction. 

As  to  an  establishment  of  public  utility  in  a  city  alleged 
to  be  a  nuisance,  the  rule  is,  that  its  lawful  use  will  not  be 
perpetually  enjoined,  when  by  the  application  of  scientific 
appliances,  such  alterations  in  the  machinery  may  be  made  as 
will  remedy  the  evils.  In  such  case,  the  court  will  go  no 
further  than  to  require  such  appliances  to  be  introduced; 
and  in  some  cases  will  direct  a  reference  to  ascertain  if  the 
evils  can  be  thus  remedied. 

By  the  settled  rule,  a  case  must  be  proved  which  estab- 
lishes the  necessity  of  a  preventive  remedy — a  case  within 
that  class  of  irreparable  or  continuous  injury  which  can  be 
adequately  redressed  only  by  injunction;  and  in  all  cases 
where  the  right  is  doubtful,  and  the  exercise  of  the  power 
would  interfere  with  industries  promotive  of  public  utility, 
it  becomes  the  duty  of  the  court  to  abstain  from  interfer- 
ing. In  such  cases  the  proof  should  be  clear  and  convinc- 
ing, and  the  power  should  be  sparingly  exercised. 

A  person  who  resides  in  a  large  city  must  not  expect  to  be 
surrounded  by  the  stillness  that  prevails  in  rural  districts. 
He  must  necessarily  hear  some  of  the  noise,  and  occasionally 
feel  the  vibrations,  produced  by  the  movements  and  labor 
of  its  people,  as  well  as  the  hum  of  its  mechanical  indus- 
tries. 

The  aid  of  a  court  of  equity  may  be  invoked  to  keep  annoy- 
ing sounds  within  reasonable  limits.  Every  noise,  however, 
is  not  a  nuisance,  nor,  when  produced  in  the  exercise  of  a 
lawful  occupation,  should  a  judge  order  its  suppression. 
Whether  or  not  the  transcendent  power  of  the  court  should 
be  exercised,  under  such  circumstances,  must  be  determined 
in  view  of  the  relative  rights  of  the  parties  and  the  public 
welfare. 

The  rule  is  elementary  that  a  private  individual  cannot 
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maintain  an  action  to  abate  a  public  nuisance  unless  he  is 
81>ecially  injured,  nor  will  the  court  exert  its  equitable  power 
of  injunction  in  a  case  of  a  violation  of  a  mere  abstract  right, 
unaccompanied  with  any  substantial  injury,  present  or  ap- 
prehended. 

A  man  may  tolerate  a  nuisance  for  a  short  period.  A 
passer-by  or  a  by-stander  would  not  find  any  nuisance  in 
<K*gans  being  played  by  two  rival  keepers  of  merry-go-rounds; 
but  the  case  is  very  different  when  the  noise  has  to  be  con- 
tinuously endiu^d ;  imder  such  circumstances,  the  court  has 
said,  it  is  scarcely  an  exaggeration  to  term  it  ''maddening" 
going  on  as  it  does,  hour  after  hour,  day  after  day  and  month 
after  month.  Abating  the  nuisance  complained  of,  the  court 
held  that  "if  the  acts  of  the  two  persons  each  being  aware  of 
what  the  other  is  doing,  amount  in  the  aggregate  to  what  is 
an  actionable  wrong,  each  is  amenable  to  the  remedy  against 
the  aggregate  cause  of  complaint." 

There  is  no  authority  that  will  warrant  the  position  that 
the  part  of  a  town  which  is  occupied  by  tradesmen  and 
mechanics  for  residences  and  carrying  on  their  trades  and 
business,  and  which  contains  no  elegant  or  costly  dwellings, 
and  is  not  inhabited  by  the  wealthy  and  luxurious,  is  a 
proper  and  convenient  place  for  carrying  on  business  which 
renders  the  dweUings  there  uncomfortable  to  the  owners 
and  their  families  by  offensive  smells,  smoke,  cinders,  or 
intolerable  noises,  even  if  the  inhabitants  are  themselves 
artisans  who  work  at  trades  occasioning  some  degree  of 
noise,  smoke  and  cinders.  Some  parts  of  a  town  may,  by 
lapse  of  time,  or  prescription,  by  the  continuance  of  a  number 
of  factories  long  enough  to  have  a  right  as  against  every  one, 
be  so  dedicated  to  smells,  smoke,  noise  and  dust,  that  an  ad- 
ditional factory,  which  adds  a  litUe  to  the  common  evil, 
would  not  be  considered  at  law  a  nuisance,  to  be  restrained 
in  equity. 

There  is  no  principle  in  law,  or  the  reasons  on  which  its 
rules  are  foimded,  which  should  give  protection  to  the  large 
comforts  and  enjoyments  with  which  the  wealthy  and  luxur- 
ious are  surrounded,  and  fail  to  secure  to  the  artisan  and 
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laborer,  and  their  families,  the  fewer  and  more  restricted  com* 
forts  which  they  enjoy. 

An  injunction  being  asked  to  abate  as  a  nuisance  the  ring- 
ing of  a  mill  bell  at  6  A.  M.  half  an  hour  before  the  operatives 
went  to  work,  the  court  in  granting  the  restraining  order  said : 
'*It  may  be  convenient  for  the  boarding-house  keepers  to 
be  called  at  five  o'clock,  and  for  the  defendants'  operatives 
to  be  called  at  six  o'clock,  and  to  be  summoned  at  half  after 
six  o'clock;  but  the  evidence  wholly  fails  to  show  that  there 
are  not  other  and  equally  effective  methods  of  accomplishing 
the  result  which  will  not  interfere  with  the  rights  of  the  plain- 
tiffs. The  custom  in  other  places  cannot  affect  the  rights  of 
the  plaintiffs.  The  question  is  largely  what  is  reasonable 
under  the  circimistances  peculiar  to  the  case.  The  defend- 
ants have  adopted  a  certain  method  for  producing  a  result 
subordinate  to  their  business;  they  thereby  do  damage  to 
the  plaintiffs.  If  that  method  is  so  necessary  to  their  business 
that  it  is  reasonable  that  they  should  use  it,  notwithstanding 
the  damage  it  does  to  the  plaintiffs,  then  it  is  reasonable 
that  the  plaintiffs  should  suffer  the  damage,  or  obtsdn  an  in- 
demnity by  an  action  at  law.  But  it  is  for  the  defendants 
to  show  that  their  act  is,  under  all  the  circmnstances,  reason- 
able; but  we  think  that  the  evidence  warranted  the  finding 
that  the  ring  of  the  bell  before  the  hours  of  six  and  one-half 
o'clock  in  the  morning  was  not  necessary  or  reasonable." 

There  are  cases  at  law  in  which  it  has  been  held,  that, 
where  the  question  arises  between  two  portions  of  the  com- 
munity, the  convenience  of  one  may  be  counterbalanced  by 
the  inconvenience  to  the  other,  when  the  latter  are  more 
numerous.  But  in  the  case  of  an  individual  claiming  certain 
private  rights,  and  seeking  to  have  those  rights  protected 
against  an  infraction  of  the  law,  the  question  is  simply 
whether  he  has  those  rights,  and  if  so,  whether  the  court, 
looking  to  the  precedents  by  which  it  must  be  governed  in 
the  exercise  of  its  judicial  discretion,  can  interfere  to  protect 
him. 

As  regards  the  discretion  the  court  should  exercise  where 
such  rights  exist ;  if  a  plaintiff  finds  a  river  so  polluted  as  to 
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be  a  continuous  injury  to  him — if,  in  order  to  assert  his  right, 
he  would  be  obliged  to  bring  a  series  of  actions,  one  every 
day  of  his  life,  in  respect  to  every  additional  injury  to  his 
cattle,  or  every  additional  annoyance  to  himself  (not  to 
mention  the  permanent  injury  which  he  would  sustain  in 
having  the  water — ^which,  as  it  passes  along  the  course  of 
his  land,  his  property — so  damaged  that  he  cannot  use  it), 
then  the  court  will  properly  exercise  its  discretion  by  grant- 
ing an  injunction,  to  relieve  him  from  the  necessity  of  bring- 
ing a  series  of  actions,  in  order  to  obtain  the  damages  to 
which  such  continual  and  daily  annoyance  entitles  him. 

The  Superior  Court  of  Cincinnati  enjoined  the  operation 
of  a  marble  and  stone  sawing  and  dressing  mill  because  it 
caused  a  jarring  and  vibration  of  the  complainant's  house  on 
the  adjoining  premises,  and  the  Supreme  Court,  on  error, 
reversed  the  judgment  on  the  ground  that  in  Ohio  the  court 
will  not  interfere  by  injimction  when  a  party  has  an  adequate 
remedy  in  law  in  damages,  which  they  held  he  had  in  that 
case. 

The  right  of  abutting  owners  to  damages  for  an  invasion 
of  their  rigihts  in  the  public  streets  is  predicated  upon  the 
constitutional  guarantees  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,  or  have 
his  property  taken  for  public  use  without  just  compensation, 
and  it  necessarily  follows  that  so  long  as  such  person  con- 
tinues to  be  the  owner  of  property  and  liable  to  be  injured 
in  respect  thereto  by  the  unlawful  acts  of  others,  he  is  en- 
titled to  evoke  the  protection  of  the  fundamental  law,  with- 
out regard  to  the  lapse  of  time  that  may  occur  before  the 
commencement  of  legal  proceedings,  provided  the  remedy 
claimed  within  the  statutory  period  of  limitation  applicable 
to  his  legal  rigiht,  or  before  adverse  possession  has  barred  his 
title  to  the  property  injured. 

The  cause  of  action,  both  at  law  and  equity,  in  such  cases 
arises  out  of  the  trespass  committed,  and  is  based  on  the 
ownership  of  the  property  upon  which  the  injuries  are  in- 
flicted, and  it  is  obvious  no  cause  of  action  can  be  barred 
while  there  is  an  outstanding  legal  cause  of  action  for  which 
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the  party  has  a  legal  remedy.  The  existence  of  a  legal  cause 
of  action  is  not  only  a  prerequisite  to  the  maintenance  of 
the  equitable  action,  but  is  also  the  foundation  of  the 
jurisdiction  which  equity  courts  possess  in  respect  to  the 
subject-matter. 

As  the  equitable  remedy  depends,  among  other  things, 
upon  the  existence  of  a  legal  cause  of  action,  it  follows  that 
those  facts  which  will  bar  the  legal  action  will  also  afford  an 
answer  to  the  equitable  remedy,  and  that  so  long  as  a  legal 
remedy  exists  an  equity  court  is  open  to  aid  in  the  enforce- 
ment of  the  legal  claim. 

When  the  trespass  is  of  such  a  character  that  it  may  be 
discontinued  at  the  option  of  the  wrong-doer,  or,  if  con- 
tinued is  susceptible  of  having  legal  sanction  obtained  for 
its  continuance,  it  seems  offensive  to  judicial  sense  of  right 
that  a  wrong-doer  should  be  permitted  to  allege  that  his 
intention  to  repeat  and  continue  his  own  imlawful  conduct 
should  deprive  the  owner  of  abutting  property  of  any  of  the 
remedies  which  the  law  had  provided  for  his  protection.  If  it 
were  otherwise  the  wrong-doer  would  be  permitted  to  show 
the  aggravated  character  of  his  own  conduct  as  a  defence  to 
the  action  of  the  legal  owner,  and  thus  violate  the  rule  of 
law,  as  well  as  the  plainest  principles  of  equity. 

The  lapse  of  six  years  after  a  trespass  has  been  conunitted 
upon  real  estate,  bars  not  only  the  legal  but  also  constitutes 
a  practical  defence  to  an  equitable  action  founded  upon  the 
necessity  of  numerous  legal  actions  to  obtain  redress,  be- 
cause the  right  to  such  redress  has  as  to  such  wrongs  ex- 
pired. But,  if  the  trespasses  are  continued  after  that  period, 
new  causes  of  action  arise,  unbarred  by  any  rule  of  law  or 
equity,  which  are  cognizable  not  only  at  law  but  also  in 
equity. 

It  being  conceded  as  to  legal  causes  of  action  for  trespass 
and  nuisance,  that  the  injuries  thereby  occasioned  are 
continuous  and  arise  from  time  to  time  as  fresh  trespasses 
are  committed,  it  is  difficult  to  see  why  the  same  principle 
should  not  apply  with  at  least  equal  force  and  propriety  to 
legal  actions.    Indeed,  it  is  obvious  that  it  should  be  held 
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to  apply  with  greater  reason  to  the  latter,  since  otherwise  the 
equity  jurisdiction  would  be  practically  subverted. 

The  law  applies  a  period  of  limitation  to  actions  for  the 
public  benefit.  They  are  termed  statutes  of  repose  and 
are  foimded  upon  the  maxim  '' Interest  rei  jmblicce  ut  sit 
finis  litiumJ^  They  are  not  intended  for  the  benefit  of  wrong- 
doers, and  while  the  law  tolerates  and  protects  title  acquired 
by  prescription  when  clearly  made  out,  it  does  not  favor  or 
encourage  that  mode  of  acquiring  property. 

The  right  to  an  injxmction  in  a  proper  case,*  is  ju3t  as  fixed 
and  certain  as  the  right  to  any  other  provisional  remedy. 
The  writ  can  be  rightfxilly  demanded  to  prevent  irreparable 
injury,  interminable  litigation,  and  a  multiplicity  of  suits, 
and  its  refusal  in  a  proper  case,  would  be  error  to  be  cor- 
rected by  a  proper  tribunal. 

A  court  of  equity  will  not  restrain  what  has  been  enjoyed 
for  twenty  years  past;  but  if  what  has  been  so  enjoyed  is 
used  in  a  different  way,  so  as  to  do  mischief,  the  court  may 
interpose.  It  has  by  injunction  prevented  the  letting  of  a 
greater  volume  of  water  than  usual  flow  upon  the  wheel  of  a 
cotton  mill  which  had  been  operated  for  years  by  a  limited 
supply. 

The  violation  of  an  injunction  prohibiting  the  obstruction 
of  a  right  of  way  to  the  back  door  of  an  inn,  by  the  defendant 
building  a  solid,  large  and  expensive  structure  which  com- 
pletely blocked  up  the  passage  way,  brought  up  the  question 
whether  the  court  ought  to  exercise  its  discretion  by  enabling 
the  rich  man  to  buy  the  poor  man's  property  without  his 
consent.    This  the  court  refused  to  do  saying: 

"If  with  notice  of  the  right  belonging  to  the  plaintiff, 
and  in  defiance  of  that  notice,  without  any  reasonable  groimd 
and  after  action  brought,  the  rich  defendant  is  to  be  entitled 
to  build  up  a  house  of  enormous  proportions,  at  an  enormous 
expense,  and  then  say  to  the  court,  'You  will  injure  me  a 
great  deal  more  by  pulling  it  down  than  you  will  benefit  the 
poor  man  by  restoring  his  right,'  of  course  that  simply  means 
that  the  court  in  every  case,  at  the  instance  of  the  rich  man, 
is  to  compel  the  poor  man  to  sell  him  his  property  at  a 
44 
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valuation.  That  would  be  the  real  result  of  such  a  de- 
cision." 

Whatever  a  defendant  erects  after  the  commencement  of 
the  action  or  after  notice  given  him  that  his  erecting  is  ob- 
jected to,  is  subject  to  the  control  of  the  court  which  has 
jurisdiction  to  order  the  structure  to  be  pulled  down. 

The  temporary  obstruction  of  a  way  to  a  wood  and  pasture 
lot  can  be  fully  paid  for  by  the  damages  recoverable  accord- 
ing to  legal  ruleS;  therefore  there  is  no  jurisdiction  in  a  court 
of  equity  over  the  invasion  of  mere  private  legal  rights  in 
land. 

A  mandatory  injunction  should  be  issued  interlocutorily 
with  hesitation  and  caution,  and  only  in  an  extreme  case 
where  the  law  does  not  afford  an  adequate  remedy.  When 
there  is  uncertainty  as  to  future  injury  and  an  adequate 
remedy  at  law  the  court  should  not,  by  its  preventive  injunc- 
tion, stop  the  completion  of  an  expensive  work  which  will  be 
of  great  public  benefit  to  restrain  nuisance. 

It  is  not  every  case  of  a  permanent  obstruction  in  the  use 
of  an  easement  that  entitles  the  aggrieved  party  to  a  restora- 
tion of  the  former  situation.  Each  case  depends  on  its  own 
circumstances.  It  is  for  the  court  in  the  exercise  of  a  sound 
discretion  to  determine  in  such  instances  whether  a  manda- 
tory injunction  shall  issue.  It  will  not  be  issued  when  it 
appears  that  it  will  be  operated  inequitably  and  oppressively, 
nor  when  it  appears  that  there  has  been  unreasonable  delay 
by  the  party  seeking  it  in  the  enforcement  of  his  rights,  nor 
when  the  injury  complained  of  is  not  serious  or  substantial, 
and  may  be  readily  compensated  in  damages,  while  to  restore 
things  as  they  were  before  the  acts  complained  of,  would 
subject  the  other  party  to  great  inconvenience  and  loss. 

[Specific  Performance — Affirmative  and  Negative  Contracts.] 

There  is  no  proceeding  at  law  which  can  compel  a  party 
to  comply  with  his  promise,  after  receiving  the  full  consider- 
ation upon  which  it  was  made,  to  make  and  execute  evidence 
of  indebtedness,  and  give  security  for  the  payment  thereof. 
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Equity  alone  can  take  cognizance  of  such  a  case  and  do 
justice  between  the  parties. 

It  is  in  the  discretion  of  the  court  to  decree  a  specific  per- 
formance of  a  contract,  because  otherwise  a  decree  might 
be  made  which  would  tend  to  the  ruin  of  one  party. 

Before  granting  a  decree  for  specific  performance  the  court 
must  be  satisfied  that  the  plaintiff  is  entitled  to  seek  his 
remedy  in  a  court  of  equity,  and  on  the  merits  of  his  case 
he  is  entitled  to  such  a  decree. 

Courts  of  equity  decree  the  specific  performance  of 
contracts,  not  upon  any  distinction  between  realty  and 
personalty,  but  because  damages  at  law  may  not  in  the  par- 
ticular case  afford  a  complete  remedy.  Thus  a  court  of 
equity  decrees  performance  of  a  contract  for  land,  not  be- 
cause of  the  real  nature  of  the  land,  but  because  damages  at 
law,  which  must  be  calculated  upon  the  general  money  value 
of  land,  may  not  be  a  complete  remedy  to  the  purchaser, 
to  whom  the  land  may  have  a  peculiar  and  special  value. 
So  a  court  of  equity  will  not  generally  decree  a  performance 
of  a  contract  for  the  sale  of  stock  or  goods,  not  because  of 
their  personal  nature,  but  because  damages  at  law,  cal- 
culated upon  the  market  price  of  the  stock  or  goods,  are  as 
complete  a  remedy  to  the  purchaser  as  the  delivery  of  the 
stock  of  goods  contracted  for,  inasmuch  as,  with  the  dam- 
ages, he  may  purchase  the  same  quantity  of  the  like  stock 
or  goods. 

Notwithstanding  the  general  distinction  between  personal 
contracts  for  goods  and  contracts  for  lands,  in  some  cases  con- 
tracts for  personal  property  are  enforceable  in  equity,  but 
the  court  will  weigh  such  cases  with  greater  nicety  than 
those  which  relate  to  real  property. 

It  is  a  settled  principle  in  the  doctrine  of  specific  perform- 
ance, that  a  contract  for  the  sale  and  delivery  of  chattels 
which  are  essential  in  specie  to  the  plaintiff,  and  which  the 
defendant  can  supply,  while  no  one  else  can,  will  be  specific- 
ally enforced.  In  such  case  the  plaintiff  could  not  be  in- 
demnified by  any  such  amount  of  damages  as  he  could 
recover  at  law. 
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Where  articles  of  personal  property  are  peculiar  and  in- 
dividual in  their  character,  or  have  an  especial  value  on  ac- 
count of  the  associations  connected  with  them,  as  pictures, 
curiosities,  family  furniture,  heirlooms,  specific  performance 
of  a  contract  will  be  decreed. 

The  court  will  not  enforce  a  contract  for  personal  services 
when  such  services  require  the  exercise  of  peculiar  skill, 
intellectual  ability,  and  judgment,  because  it  cannot  so 
mould  its  order  and  so  supervise  the  individual  executing 
it  that  it  can  determine  whether  he  has  honestly  obeyed  it  or 
not.  The  profit  on  a  contract,  to  depend  upon  future  events, 
cannot  be  correctly  estimated  in  damage  where  the  calcula- 
tion must  proceed  on  conjecture.  In  such  a  case,  to  compel  a 
party  to  accept  damages  for  the  non-performance  of  his  con- 
tract, is  to  compel  him  to  sell  the  actual  profit  which  may 
arise  from  it  at  a  conjectural  price. 

When  the  remedy  at  law  is  not  full  and  complete,  and  when 
the  efi'ect  of  the  breach  cannot  be  known  with  any  exactness, 
either  because  the  effect  will  show  itself  only  after  a  long 
time,  or  for  any  other  reason,  courts  of  equity  will  enforce 
contracts  in  relation  to  personality. 

These  principles  may  be  applied  in  the  case  of  a  contract 
relating  to  a  patent  right,  the  value  of  which  had  not  been 
tested  by  actual  use,  and  cannot  be  known  with  any  degree 
of  exactness  imtil  after  the  lapse  of  time ;  and  even  then  it  is 
doubtful  whether  it  can  be  ascertained  with  sufficient  ac- 
curacy to  do  substantial  justice  between  the  parties  by  a 
compensation  in  damages. 

When  a  contract  relates  to  but  a  single  subject,  and  it  is 
impossible  for  the  defendant  to  perform  it,  except  partially, 
the  plaintiff  is  entitled  to  the  benefit  of  such  partial  per- 
formance and  to  compensation  if  it  is  possible  to  compute 
what  is  just,  so  far  as  it  is  unperformed.  It  has  therefore 
been  held  that  where  one  had  agreed  to  convey  land  with 
release  of  dower,  and  was  unable  to  procure  a  release  of 
dower,  the  purchaser  was  entitled  to  a  conveyance  without 
such  release,  with  an  abatement  from  the  purchase-money  of 
the  value  of  the  wife's  interest  at  the  time  of  the  conveyance. 
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It  has  been  held  that  where  a  formal  assignment  of  an  in- 
vention had  not  been  made,  but  a  valid  agreement  had  been 
made  to  assign,  equity  would  order  the  party  to  make  the 
formal  assignment,  and  also  to  make  application  for  the 
patent  which,  in  such  case,  would  issue  to  the  assignee. 

The  Supreme  Court  of  the  United  States  has  held  that 
a  party  had  a  right  to  resort  to  a  court  of  equity  to  compel  the 
delivery  of  the  fire  insurance  policy  agreed  upon,  either  be- 
fore or  after  the  loss;  and  being  properly  in  that  court  after 
the  loss  happened,  it  is  according  to  the  established  course  of 
proceeding,  in  order  to  avoid  delay  and  expense  to  the  parties, 
to  proceed  and  give  such  final  relief  as  the  circumstances  of 
the  case  demand. 

To  preserve  evidence  of  an  agreement  to  execute  a  mort- 
gage to  indemnify  the  plaintiff  as  the  signer  of  a  joint  and 
several  promissory  note,  in  a  case  where  there  was  no 
written  memorandum  of  the  deposit  of  the  title  deeds,  and 
the  precise  terms  on  the  deeds  were  disputed,  the  court 
directed  that  the  plaintiff  be  given  an  agreement  in  writing 
in  order  to  make  it  effectual  if  he  should  ever  be  called  on 
to  pay  the  promissory  note.  His  right  to  the  memorandum 
is  clear,  for  suppose,  after  the  lapse  of  years,  the  plaintiff 
should  be  called  on  to  pay  any  part  of  the  debt,  if  the 
defendant  were  dead,  the  terms  of  the  agreement  might 
then  be  contested. 

When  partnership  disputes  arise  the  parties  should,  if 
possible,  come  to  some  arrangement  between  themselves,  to 
do  that  for  their  common  benefit,  which  the  court  cannot  do 
otherwise,  than  at  the  common  expense.  But  if  the  parties 
insist  on  having  a  declaration  of  their  rights,  the  court  has, 
over  and  over  again,  entertained  the  jurisdiction,  and  must 
entertain  the  jurisdiction,  unless  some  one  or  two  of  several 
partners  are  to  be  permitted  to  do  just  as  they  like  with  the 
partnership  rights  and  mterests. 

As  a  general  rule  the  court  will  not  decree  specific  per- 
formance of  an  agreement  to  perform  and  carry  on  a  part- 
nership. There  may  be  exceptions,  but  very  limited  excep- 
tions, to  that  rule,  such,  for  instance,  as  the  court  going  the 
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length  of  decreeing  the  execution  of  a  deed,  or  securing  to  a 
partner  the  interests  in  property  to  which  by  the  partnership 
agreement  he  is  entitled. 

An  oral  agreement  between  parties,  that  an  invention  and 
all  letters  patent  granted  therefor  shall  be  their  joint  prop- 
erty, in  proportions  specified,  stands  upon  the  same  ground 
as  if  it  was  in  writing.  Such  agreement,  though  made  before 
the  issue  of  the  patent,  is  valid,  and  capable  of  being  en- 
forced in  equity  by  compelling  an  assignment,  an  account, 
and  such  other  relief  as  the  circumstances  of  the  case  may 
require. 

It  is  the  settled  law  of  the  court,  that  if  the  price  of  prop- 
erty be  an  annuity  for  the  life  of  the  vendor,  his  death  before 
the  conveyance  will  form  no  objection  to  the  specific  per- 
formance of  the  contract.  The  vendor  agrees  to  sell  for  a 
contingent  price,  and  those  who  represent  him  cannot  com- 
plain that  the  contingency  has  turned  out  unfavorably. 

The  same  principle  necessarily  applies  to  a  case  where 
the  life  annuity  is  not  the  price,  but  is  the  subject  of  the  sale. 
If  the  annuitant  happens  to  die  before  the  annuity  is  legally 
transferred  to  the  purchaser,  the  death  of  the  annuitant  can 
form  no  objection  to  the  specific  performance  of  the  con- 
tract. The  purchaser  agrees  to  buy  an  interest  of  uncertain 
duration,  and  he  cannot  complain  that  the  contingency  is 
unfavorable  to  him. 

A  court  of  equity  entertains  a  suit  for  specific  perform- 
ance by  a  purchaser  in  order  to  give  him  the  very  subject 
of  his  contract.  And  although  the  demand  of  a  vendor  be 
merely  for  a  sum  of  money,  it  will  entertain  a  similar  suit 
for  him,  upon  the  principle  that  the  remedies  ought  to  be 
mutual.  If  the  death  of  an  annuitant  were  to  happen  at 
such  a  time  that  a  purchaser  in  effect  took  no  benefit 
under  his  contract,  where  his  title  was  to  conmienoe  at  a 
future  time,  there  might  be  a  question,  whether,  as  at  the 
time  of  the  bill  filed  a  purchaser  could  file  no  bill  in  equity, 
the  principle  of  mutual  remedy  could  enable  the  vendor  to 
file  such  a  bUl. 

It  has  been  held,  upon  true  principles,  that,  if  a  man  con- 
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tracts  to  sell  an  estate  for  a  life  annuity,  if  the  contract  is 
signed,  and  the  party  to  have  the  annuity  died  before  the 
end  of  the  first  half-year,  the  court  must  execute  the  con- 
tract. 

Where  there  is  a  valid  contract  for  the  sale  of  a  patent,  the 
court  will  specifically  enforce  it  in  a  suit  by  the  purchaser 
against  the  vendor,  and  will  make  the  latter  execute  a  con- 
veyance. The  rights  of  the  vendor  and  purchaser  being 
mutual  and  correlative  the  vendor  may  come  into  equity 
for  the  purchase  money. 

C!ourts  of  equity  hold,  as  a  general  rule,  that  when  a  con- 
tract for  the  sale  of  real  estate  has  been  fairly  entered  into, 
the  party  contracting  to  sell,  as  well  as  the  party  contracting 
to  buy,  is  entitled  to  have  it  specifically  performed,  provided 
the  bill  contains  allegations  showing  that  the  court  has 
equity  jurisdiction. 

The  payment  of  a  less  sum  than  the  whole  of  a  judgment 
or  other  debt,  without  a  release,  is  no  satisfaction  of  the 
plaintiff's  claim.  And  a  mere  agreement  to  accept  less  than 
the  real  debt  would  be  a  rmdum  pactum.  But  it  is  otherwise 
when  a  beneficial  interest  is  acquired  and  a  valuable  consid- 
eration received  by  the  creditor  when  he  agrees  to  accept 
less  than  his  whole  demand.  It  would  be  an  abuse  of  the 
terms  to  call  that  a  nudum  pactum.  In  such  cases  the  rule  is, 
that  where  by  agreement  to  settle  there  is  a  benefit,  or  even  a 
legal  possibility  of  benefit  to  the  creditor,  the  additional 
weight  will  turn  the  scale  and  render  the  consideration  suffi- 
cient to  support  the  agreement.  So  that  if  a  debtor  offers 
additional  security  on  condition  that  his  creditor  shall  give 
up  a  portion  of  the  debt,  and  the  creditor  accepts  such  secur- 
ity for  a  less  sum,  as  a  satisfaction  of  the  whole  debt,  it  is  a 
valid  discharge.  And  an  agreement  to  discharge  the  debt 
on  receiving  such  additional  security  would  be  binding. 

An  agreement  by  a  creditor  to  receive  specific  articles  in 
satisfaction  of  a  money  debt  is  binding  on  his  conscience; 
and  if  he  asks  the  aid  of  a  court  of  equity  to  enforce  the  pay- 
ment, he  can  receive  that  aid  only  to  compel  satisfaction  in 
the  mode  in  which  he  has  agreed  to  accept  it.    A  court  of 


696  Federal  Courts  and  Practice 

equity  will  never  go  further;  and  in  a  proper  case  will  enforce 
the  execution  of  such  an  agreement.  At  law  a  mere  accord 
is  not  a  defence;  and  before  breach  of  a  sealed  instrument 
there  is  a  technical  rule  which  prevents  such  an  instrument 
from  being  discharged^  except  by  matter  of  as  high  a  nature 
as  the  deed  itself.  But  no  such  difficulties  exist  in  equity. 
On  the  broad  principle  that  what  has  been  agreed  to  be  done 
shall  be  considered  as  done,  the  court  will  treat  the  creditor 
as  if  he  had  acted  conscientiously,  and  accepted  in  satisfac- 
tion what  he  had  agreed  to  accept,  and  what  was  his  own 
fault  only  that  he  had  not  received.  Indeed,  even  a  court  of 
law,  in  a  case  free  from  these  technical  difficulties,  will  do  the 
same  thing. 

The  coiut  has  decreed  specific  performance  in  the  case  of 
a  lost  agreement  in  writing  to  discontinue  litigation  and 
vacate  and  cancel  a  judgment.  The  terms  of  the  stipulation 
were  sufficiently  proved  by  the  production  of  a  duplicate 
signed  by  the  attorneys  for  the  defendant. 

If  the  husband  for  a  valuable  consideration  covenants 
that  the  wife  shall  join  him  in  a  fine,  the  comt  has  decreed 
the  husband  to  do  it,  for  he  has  undertaken  it,  and  must  lie 
by  it,  if  he  does  not  perform  it.  The  court  has  also  decreed 
a  specific  performance  of  an  award  to  convey  an  estate."  The 
defendant  having  accepted  the  money  it  is  reasonable  that 
he  should  make  the  conveyance.  The  coiut  has  alwajrs  ex- 
ercised the  discretion  of  withholding  its  assistance  for  the 
performance  of  unreasonable  agreements.  The  court  will  not 
enforce  an  agreement  by  which,  if  carried  into  execution,  the 
parties  would  be  compelled  under  the  process  of  a  court  of 
justice,  to  do  that  which  in  the  view  of  justice  is  criminal. 

The  court  has  no  power  to  decree  specific  performance  of  a 
contract  for  sale  or  purchase  at  a  price  to  be  fixed  by  ar- 
bitration, unless  the  arbitrators  have  actually  fixed  the  price. 
The  court  will  never  make  a  decree  that  it  cannot  see  its  way 
to  enforce. 

Ordinarily  the  court  will  not  enforce  specific  performance 
of  works,  such  as  building  works,  the  prosecution  of  which  the 
court  cannot  superintend,  not  only  on  the  ground  that  the 


Jurisdiction,  Pleading  and  Practicib  697 

damages  are  generally  in  such  cases  an  adequate  remedy,  but 
also  on  the  ground  of  the  inability  of  the  court  to  see  that 
the  work  is  carried  out.  An  exception  to  this  rule  has  been 
established  in  cases  where  a  railway  company  has  taken 
lands  from  a  landowner  on  the  terms  that  it  will  carry  out 
certain  works.  In  those  cases,  because  damages  are  not  an 
adequate  remedy,  the  court  has  gone  to  great  lengths,  and 
has  granted  specific  performance  of  the  definite  works — ^they 
must  be  definite  works — ^which  the  company  which  has  taken 
the  lands  has  contracted  to  do. 

The  equitable  jurisdiction  to  restrain  by  injunction  an  act 
which  the  defendant  by  contract  or  duty  was  boxmd  to  ab- 
stain from,  cannot  be  confined  to  cases  in  which  the  court 
has  jurisdiction  over  the  acts  of  the  plaintiff;  for  if  that  were 
so  it  could  not  interfere  to  restrain  the  violation  of  contracts 
by  tenants,  or  of  duty  by  agents,  or  by  attorney,  in  none  of 
which  cases  was  there  anything  to  be  done  by  the  plain- 
tiff which  equity  could  enforce.  Such  also  are  cases  of  in- 
junctions sought  by  tenants  against  their  landlords,  where 
there  was  a  negative  agreement  or  where  one  was  attempted 
to  be  raised  by  the  exhibition  of  a  plan.  In  none  of  these 
was  there  any  equity  to  be  administered  against  the  plain- 
tiffs, and  yet  the  jurisdiction  was  assumed. 

Similar  to  these  are  cases  of  injunction  to  protect  legal 
rights,  as  patents,  copyrights,  services  to  mills  and  others. 
There  is  no  branch  of  the  equitable  jurisdiction  requiring 
more  discretion  in  the  exercise  of  it,  but  certainly  none  more 
beneficial  than  that  of  injtmction. 

It  being  clear  that  the  court  will  interfere  to  restrain  a 
departure  from  the  contract  of  partnership,  cases  of  part- 
nership afford  additional  instances  of  the  fact  that  the  court 
is  not  confined  to  cases  in  which  it  has  jurisdiction  over  the 
whole  contract,  the  interposition  of  the  court  having  been  in 
many  cases  considered  as  very  limited. 

Whenever  the  court  has  not  proper  jurisdiction  to  en- 
force specific  performance,  it  operates  to  bind  men's  con- 
sciences, as  far  as  they  can  be  bound,  to  a  true  and  literal 
perfonnancQ  gf  their  agreements;  and  it  will  xiot  suffer  them 
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to  depart  from  their  contracts  at  their  pleasure^  leaving  the 
party  with  whom  they  have  contracted  to  the  mere  chance  of 
any  damages  which  a  jury  may  give. 

If  a  man  invents  or  discovers,  and  keeps  secret,  a  process 
of  manufactm^,  whether  a  proper  subject  for  a  patent  or 
not,  he  has  not  indeed  an  exclusive  right  to  it  as  against  the 
public,  or  against  those  who  in  good  faith  acquire  knowledge 
of  it ;  but  he  has  a  property  in  it,  which  a  court  of  equity  will 
protect  against  one  who  in  violation  of  contract  and  breach  of 
confidence  undertakes  to  apply  it  to  his  own  use,  or  to  dis- 
close it  to  third  persons.  The  jiuisdiction  in  equity  to  in- 
terfere by  injunction  to  prevent  such  a  breach  of  trust, 
when  the  injury  would  be  irreparable  and  the  remedy  at  law 
inadequate,  is  well  established  by  authority. 

A  secret  of  trade  or  manufacture  does  not  lose  its  char- 
acter by  being  confidentially  disclosed  to  agents  or  servants, 
without  whose  assistance  it  could  not  be  made  of  any  value. 
Even  if  the  process  is  liable  to  be  inspected  by  the  assessor 
of  internal  revenue  or  other  public  officer,  the  owner  is  not 
the  less  entitled  to  protection  against  those  who  in,  or  with 
knowledge  of,  violation  of  contract  and  breach  of  confidence, 
undertake  to  disclose  it  or  to  reap  the  benefit  of  it.  The 
danger  of  divulging  the  secret  in  the  course  of  a  judicial  in- 
vestigation affords  no  satisfactory  reason  why  a  court  of 
equity  should  refuse  all  remedy  against  the  wrongdoers. 

An  agreement  to  sing  for  a  plaintiff  during  three  months 
at  his  theatre,  and  dining  that  time  not  to  sing  for  anybody 
else,  is  not  a  correlative  contract;  it  is,  in  effect,  one  con- 
tract, and  though  beyond  all  doubt  the  court  could  not 
interfere  to  enforce  the  specific  performance  of  the  whole  of 
the  contract,  yet  in  all  sound  construction  and  according  to 
the  true  spirit  of  the  agreement  the  engagement  to  perform 
for  three  months  at  one  theatre  must  necessarily  exclude  the 
right  to  perform  at  the  same  time  at  another  theatre. 

An  actor  agreeing  to  perform  in  one  particular  theatre 
during  the  season  is  party  to  a  contract  that  he  will  act 
there  and  not  anywhere  else.  A  negative  contract  is  as  nec- 
essarily implied  as  if  it  had  been  plainly  expressed. 
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The  court  wiU  in  many  cases  interfere  and  preserve  the 
property  in  statu  qiu>  during  the  pendency  of  a  suit  in  which 
the  rights  to  it  are  to  be  decided,  and  that  without  expressing 
and  often  without  having  the  means  to  form,  any  opinion  as 
to  such  ri^ts.  The  court  will  not  so  interfere  if  it  thinks 
there  is  no  real  question  between  the  parties;  but,  seeing 
that  there  is  a  substantial  question  to  be  decided,  it  will  pre- 
serve the  property  until  the  question  can  be  diqx)sed  of.  In 
order  to  support  an  injunction  for  such  a  purpose,  it  is  not 
necessary  for  the  court  to  decide  upon  the  merits  in  favor 
of  the  plaintiff. 

The  court  will  often  interfere  by  injunction  when  it  cannot 
decree  performance.  Thus  it  is  said  that  the  writ  may  issue 
to  restrain  the  use  of  a  ship  contrary  to  an  agreement  for 
charter,  though  the  agreement  was  not  personally  binding 
on  the  defendant,  who  was  a  mortgagee. 

Some  apparent  contradictions  may  be  understood  by  rec- 
ollecting that  the  granting  or  refusing  an  injunction  is 
scarcely  ever  a  matter  of  strict  right,  and  that  any  attempt  to 
lay  down  precise  and  invariable  rules  on  the  subject  must 
necessarily  fail.  There  are  many  cases  which  have  been  re- 
fused in  behalf  of  the  employed,  when  they  would  have  been 
granted  to  the  employers.  This  seems  unequal.  The  ex- 
planation, such  as  it  is,  appears  to  be,  partly,  that  courts  of 
equity  are  unwilling  to  force  upon  any  one  an  agent  or 
servant  who  is  personally  disagreeable,  if  the  relation  be- 
tween the  parties  is  at  all  a  personal  or  confidential  one;  and 
partly,  that,  on  the  part  of  the  agent  or  servant,  the  remedy 
at  law  is  usually  adequate,  both  from  the  nature  of  the 
contract  and  the  standing  of  the  parties.  There  are  other 
cases  which  can  be  reconciled  with  those  referred  to,  only 
on  the  ground  that  where  the  subject-matter  or  business  is  of 
public  importance,  such  as  the  management  of  a  railway, 
the  courts  will  not  risk  a  total  stoppage  of  the  business  by 
injunction  when  they  cannot  go  forward  and  regulate  the 
whole  matter  by  a  decree  for  specific  performance. 

If  the  case  is  one  in  which  the  negative  remedy  of  injunc- 
tion will  do  substantial  justice  between  the  parties,  by  oblig- 
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ing  the  defendant  either  to  carry  out  his  contract  or  lose  all 
benefit  of  the  breach^  and  the  remedy  at  law  is  inadequate, 
and  there  is  no  reason  of  policy  against  it;  the  court  will 
interfere  to  restrain  conduct  which  is  contrary  to  the  con- 
tract although  it  may  be  tmable  to  enforce  a  specific  per- 
formance of  it.  The  court  cannot,  perhaps,  superintend  a 
contract  to  manufacture  machines,  but  it  can  restrain  the 
defendants  from  selling  in  violation  of  their  agreement. 

Where  only  one  side  is  bound  to  an  agreement  which 
remains  wholly  executory,  a  court  of  equity  will  not  usuaUy 
interfere  to  enforce  the  agreement  agamst  the  party  who  is 
boimd.  The  simplest  case  of  this  kind  is  where  an  infant  is 
one  party  to  a  contract  for  the  sale  of  land.  The  reason  given 
is,  that  the  party  who  is  not  bound  would  enforce  the  con- 
tract if  for  his  advantage,  and  repudiate  it  if  the  contrary. 
The  doctrine  of  mutuality  is  often  invoked  in  that  class  of 
cases.  But  there  are  innumerable  cases  where  the  party 
seeking  performance  is  no  longer  bound  to  anything,  hav- 
ing paid  the  consideration  in  the  outset,  or  p^ormed  his 
part,  or  where  the  plaintiff  does  not  rest  on  a  contract 
wholly  executory,  to  which  the  doctrine  does  not  apply. 

The  Supreme  Court  doubtless  never  intended  to  announce 
any  general  proposition  that  they  would  never  enforce  a 
contract  which  one  party  had  the  right  to  put  an  end  to  in 
a  year,  by  the  refusal  to  decree  the  performance  of  a  con- 
tract, on  the  ground,  among  others,  that  the  plaintiff  had 
the  right  to  give  up  the  arrangement  on  a  year's  notice. 

The  remedy  by  injunction  is  a  very  elastic  and  adaptable 
one,  and  there  is  no  sort  of  difficulty  in  granting  it,  imtil 
by  a  change  of  circiunstances,  it  shall  appear  that  it  ought 
to  be  dissolved.  A  bill  may  be  retained  for  that  purpose  for 
any  number  of  years  that  may  be  requisite. 

Parties  evidently  foreseeing  that  differences  may  arise 
l)etween  them  during  the  life  of  a  contract  cannot  confer 
jurisdiction  by  stipulation.  But  when  the  jurisdiction  exists, 
wholly  irrespective  of  the  clause,  it  is  competent  for  them  to 
agree  upon  the  terms  of  restraint  in  a  proper  case. 

The  courts  in  this  country  and  in  England  have  receded 
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somewhat  from  the  conclusion  that  they  could  not  negatively 
enforce  the  specific  performance  for  personal  service;  and  it  is 
now  held  that  where  a  contract  stipulates  for  special,  unique 
or  extraordinary  personal  services  or  acts,  or  where  the 
services  to  be  rendered  are  purely  intellectual,  or  are  peculiar 
and  individual  in  their  character,  the  court  will  grant  an  in* 
junction  in  aid  of  a  specific  performance.  But  where  the 
services  are  material  or  mechanical,  or  are  not  peculiar  or 
'  individual,  the  party  will  be  left  to  his  action  for  damages. 
The  reason  seems  to  be  that  services  of  the  former  class  are 
of  such  a  nature  as  to  preclude  the  possibility  of  giving  the 
injured  party  adequate  compensation  in  damages,  while  the 
services  of  the  latter  class  can  be  adequately  compensated 
by  an  action  for  damages. 

The  fact  that  the  defendant  is  insolvent,  and  that  the 
plaintifiF  could  not  collect  the  damages  if  he  should  obtain  a 
judgment,  if  it  were  so,  could  not  give  to  a  court  of  equity  the 
right  to  issue  an  injunction.  It  is  the  contract  itself  which 
gives  to  or  takes  away  from  the  court  its  jiuisdiction ;  not 
the  wealth  or  the  poverty  of  the  party  defendant. 

In  the  case  of  a  physician,  who  for  a  money  consideration, 
contracted  not  to  practice  medicine  in  a  certain  section  of 
Pennsylvania  for  ten  years  and  afterwards  violated  the 
terms  of  the  agreement  the  court  ordering  an  injunction  issue 
restraining  him  from  practicing  as  a  physician  in  the  territory 
described  in  the  contract  and  from  manufacturing  or  puttmg 
on  sale  any  medical  preparation  there  during  the  period 
covered  by  the  contract,  stated  that  from  the  very  nature  of 
the  contract  an  action  at  law  would  be  a  wholly  inadequate 
remedy  for  its  persistent  violation  during  the  ten  years,  and 
therefore  equity  would  specifically  enforce  it  by  injunction. 

Restraming  a  defendant  from  carrying  on  the  auction 
business,  or  selling  goods  at  public  auction  in  a  store  leased 
for  regular  dry  goods  jobbing  purposes,  the  court  held  that 
the  owner  of  land,  selling  or  leasing  it,  may  insist  upon  just 
such  covenants  as  he  pleases,  touching  the  use  and  mode  of 
enjoyment  of  the  land;  and  he  is  not  to  be  defeated  when  the 
covenant  is  broken  by  the  opinion  of  any  number  of  persons, 
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that  the  breach  occasions  him  no  substantial  injury.  He  has 
a  right  to  define  the  injury  for  himself,  and  the  party  con- 
tracting with  him  must  abide  by  the  definition.  It  is  not 
necessary  that  the  act  complained  of  should  amount  to  a 
nuisance  at  law,  either  public  or  private.  Nor  is  the  court 
to  enter  into  a  comparison,  and  permit  a  tenant  to  carry  on 
some  trades  as  less  offensive  than  others,  where  the  covenant 
prohibits  the  former.  So  far  as  the  injury  is  concerned^  it  is 
therefore  unnecessary  for  the  complainant  to  establish  that 
it  will  be  irreparable;  or  on  a  continuing  covenant,  that  it 
will  be  substantially  injurious.  It  is  manifest  that  at  law  a 
new  cause  of  action  will  arise  every  day  the  defendant  sells 
at  auction.  If  the  lessor  avail  himself  of  his  full  rights  at 
law,  he  will  sue  daily  for  damages.  This  would  lead  to  a 
multiplicity  of  suits,  harassing  to  both  parties,  and  highly 
obnoxious  to  the  censure  of  a  coiut  of  equity 

[The  Right  of  Specific  Performance.] 

A  valid  and  binding  contract  of  sale,  such  as  a  court  of 
equity  will  specifically  enforce  against  an  imwilling  pur* 
chaser,  operates  as  a  conversion.  The  cases  in  which  the 
court  has  refused  to  decree  that  a  contract  for  sale  works 
equitable  conversion  are  those  in  which  the  contract  was 
such  as  equity  would  not  enforce.  The  doctrine  of  conversion 
is  a  reasonable  one.  Where  there  is  a  contract  for  the  sale 
of  an  estate,  the  estate  is,  in  equity,  considered  as  converted 
into  personalty  from  the  time  of  the  contract,  although  the 
purchaser  has  an  election  to  purchase  or  not  as  he  sees  fit. 

In  an  action  at  law  upon  the  covenant  to  reconvey,  to 
recover  damages  for  a  breach  of  such  covenant,  the  executrix 
and  executors  might  be  the  proper  persons  to  institute  the 
suit,  but  in  a  court  of  equity  the  devisees,  who  have  by  the 
will,  acquired  all  the  testator's  interest,  either  at  law  or  in 
equity,  in  the  land,  cannot  file  a  bill  for  specific  performance, 
in  the  names  of  the  personal  representatives,  who  have  no 
interest  whatever  in  the  land  in  their  characters  of  executrix 
and  executors. 

The  right  of  a  vendor  under  a  contract  for  the  sale  oi 
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real  estate  is  simply  a  right  to  the  purchase  money,  and  that 
right  upon  his  death  devolves  upon  his  personal  representa- 
tive. His  heir  is  as  completely  disinherited  by  the  contract 
as  he  would  be  by  a  devise,  or  by  a  deed  conveying  the  estate 
to  a  trustee  for  sale;  and  yet  it  is  clear  that  to  a  bill  for 
specific  performance  of  a  contract  entered  into  by  such  de- 
visee or  trustee,  the  heir-at-law  would  not  be  a  necessary 
party;  for  a  vendor  claiming  under  a  will  is  not  bound  to  es- 
tablish the  will  against  the  heir;  still  less  is  a  trustee,  xmder  a 
deed  in  trust  for  sale  by  which  real  estate  has  been  converted 
into  personalty,  boimd,  in  a  suit  between  himself  and  a 
purchaser,  to  make  the  heir  of  the  grantor  a  party  for  the 
purpose  of  enabling  him  to  contest  the  validity  of  the  deed 
by  which  he  is  disinherited. 

If  a  purchaser  is  kept  out  of  possession  for  three  years,  by 
difficulties  in  the  title,  and  the  land  during  that  time  remains 
uncultivated  and  otherwise  deteriorated,  it  is  obvious  the 
purchaser  cannot  have  what  he  agreed  to  purchase,  but 
merely  land  diminished  in  value. 

The  docketing  of  a  judgment  or  the  recording  of  a  mort- 
gage is  no  notice  to  a  prior  pm^chaser  or  mortgagee  of  the 
premises  whose  conveyance  is  on  record,  or  of  which  notice 
was  had,  the  object  of  the  recording  acts,  and  of  the  law  re- 
quiring judgments  to  be  docketed,  being,  to  protect  subse- 
quent purchasers  and  incumbrancers  against  previous  deeds, 
mortgages,  etc.,  which  are  not  recorded  and  of  which  they 
had  no  notice,  and  to  deprive  the  holder  of  the  prior  unregis- 
tered conveyance  or  mortgage  of  the  right  which  his  priority 
would  give  him  at  the  common  law. 

Payments  made  by  the  vendee  pursuant  to  an  executory 
contract  are  not  to  be  considered  as  a  fresh  dealing  with  the 
vendor  respecting  the  land ;  for  if  they  were  so,  they  would, 
when  made,  pendente  lite  be  ineffectual  against  a  decree  de- 
termining that  the  party  to  whom  they  were  made  had  no 
right  to  receive  them,  it  being  an  established  principle  that 
the  purchase  of  any  interest  in  the  subject  in  litigation  is 
subverted  by  the  ultimate  judgment,  if  adverse  to  the  right 
of  the  party  selling.    Such  payments  are  referable  to  the 
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ori^nal  contract,  and  do  not  constitute  a  purchase  of 
further  interest  in  the  land. 

By  a  contract  for  the  sale  of  land;  the  vendor  becomes  the 
trustee  of  the  legal  title  for  the  vendee,  and  the  vendee,  the 
trustee  of  the  vendor,  as  to  the  unpaid  p\u*chase-money. 
This  is  the  view  of  a  court  of  equity.  A  court  of  law  looks 
only  at  the  legal  title.  Hence  it  permits  a  judgment  creditor 
to  subject  the  land  to  a  sale  on  execution,  though  the  judg- 
ment debtor  had,  before  the  docketing  of  the  judgment, 
converted  it  into  personalty  by  contracting  to  convey  it  and 
receiving  the  obligation  of  the  piu*chaser  for  the  considera* 
tion.  But  when  the  parties  go  into  equity,  the  state  of  the 
legal  title  becomes  immaterial,  and  the  question  is  whether 
the  party  claiming  the  purchase-money  has  the  better  equity. 
If  it  appear  that  he  has  stood  by  and  permitted  it  to  be  paid 
over  to  the  person  originally  entitled,  without  giving  notice 
of  the  transfer  to  himself  of  the  right  to  receive  it,  he  cannot 
be  heard  to  question  the  payment  made  under  such  circum- 
stances. 

Where  there  is  only  a  contract  for  sale  of  leasehold  or 
copyhold  property  a  suit  is  necessary  to  declare  the  vendor 
a  trustee;  but  where  the  contract  has  been  executed  by 
payment  of  the  purchase-money  and  a  formal  covenant  to 
surrender,  no  suit  is  necessary. 

It  is  the  ordinary  rule  as  between  vendor  and  p\u*chaser, 
that  after  the  time  fixed  for  completion  the  vendor  is  entitled 
to  interest,  and  the  purchaser  to  rents  and  profits.  But  when 
the  property  is  occupied  by  the  vendor  for  the  purposes  of 
his  business,  and  the  purchaser  makes  default  in  payment  of 
the  purchase-money,  xmtil  payment  of  which  the  vendor  is 
not  boimd  to  give  up  possession,  the  vendor  continues  the 
business,  not  on  accoimt  of  the  p\u*chase,  but  on  his  own  be- 
half, under  a  pressure  arising  from  the  p\u*chaser's  default. 
He  carries  it  on  under  great  inconvenience,  for  all  his  ar- 
rangements must  be  made  subject  to  determination  on  the 
payment  of  the  purchase-money.  In  such  a  case  the  ap- 
plication of  the  ordinary  rule  would  not  be  just  and  rigiht. 

From  the  time  the  party  might  have  taken  possession, 
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and  when  it  was  his  duty  actually  to  take  possession,  if  he 
does  not  do  so  he  must  bear  the  consequences  of  all  the  sub- 
sequent deterioration. 

Although  it  is  true  that  each  party  is  entitled  to  refuse 
to  alter  the  possession  until  the  whole  contract  is  completed, 
it  is  not  true  that  when  the  parties  differ  upon  some  sub- 
ordinate question  as  to  the  manner  of  completing  the  con- 
tract, whether  in  the  form  of  the  conveyance  or  in  the  parcels, 
each  party  being  minded  that  the  contract  should  go  on— 
it  is  not  true  that  giving  possession  to  the  vendor  would  be 
a  departure  from  the  ordinary  course  of  proceeding.  Posses- 
sion may  be  changed  before  completion.  But  payment  of 
the  purchase-money  before  completion  is  not  according  to 
the  ordinary  co\u*se  of  proceeding,  although  sometimes  the 
money  is  paid  into  court. 

What  is  frequently  referred  to  as  the  "settled  doctrine" 
of  the  court  means  that  the  moment  you  have  a  valid  con- 
tract for  sale  the  vendor  becomes  in  equity  a  trustee  for  the 
purchaser  of  the  estate  sold  and  the  beneficial  ownership 
passes  to  the  purchaser,  the  vendor  having  a  right  to  the 
purchase-money,  a  charge  or  lien  on  the  estate  for  the  se- 
ciuity  of  that  purchase-money,  and  a  right  to  retain  pos- 
session of  the  estate  until  the  p\u*chase-money  is  paid,  in  the 
absence  of  express  contract  as  to  the  time  of  delivering  pos- 
session. In  other  words,  the  position  of  the  vendor  is  some- 
thing between  what  has  been  called  a  naked  or  bare  trustee 
(that  is,  a  person  without  beneficial  interest),  and  a  mort- 
gagee who  is  not,  in  equity  (any  more  than  a  vendor),  the 
owner  of  the  estate,  but  is,  in  certain  events,  entitled  to  what 
the  unpaid  vendor  is,  viz.,  possession  of  the  estate,  and  a 
charge  upon  the  estate  for  his  piu'chase-money.  Their  posi- 
tions are  analogous  in  another  way.  The  unpaid  mortgagee 
has  a  right  to  foreclose  and  the  vendor  has  a  similar  right  in 
equity.  Such  a  decree  has  sometimes  been  called  ''a  decree 
for  cancellation  of  contract.'' 

"Valid  contract"  means  in  every  case  a  contract  sufl5cient 
in  form  and  in  substance,  so  that  there  is  no  groxmd  what- 
ever for  setting  it  aside  as  between  the  vendor  and  the  pur- 
45 
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chasa: — a  contract  binding  on  both  parties.  As  regards  real 
estate,  however,  another  element  of  validity  is  required. 
The  vendor  must  be  in  a  position  to  make  a  title  according  to 
the  contract,  and  the  contract  will  not  be  a  valid  contract 
unless  he  has  either  made  out  his  title  according  to  the  con- 
tract or  the  purchaser  has  accepted  the  title,  for  however 
bad  the  title  may  be  the  purchaser  has  a  right  to  accept  it, 
and  the. moment  he  has  accepted  the  title,  the  contract  is 
fully  binding  upon  the  vendor. 

If  there  is  a  clear  valid  contract  for  sale  the  court  will  not 
permit  the  vendor  afterwards  to  transfer  the  legal  estate  to 
a  third  person,  although  such  third  person  would  be  af- 
fected by  lis  pendens.  This  rule  is  well  founded  in  principle, 
for  the  property  is  in  equity  transferred  to  the  purchaser  by 
the  contract ;  the  vendor  then  becomes  a  trustee  for  him,  and 
cannot  be  permitted  to  deal  with  the  estate  so  as  to  inconven- 
ience him. 

When  there  is  a  good  title,  the  concurrence  of  the  heir-at- 
law  or  customary  heir  is  not  necessary  to  give  a  complete  title 
to  and  a  conveyance  of  the  estate. 

A  party  agreeing  to  sell  and  convey  premises  at  a  future 
day  does  not,  in  the  absence  of  stipulations  to  that  effect, 
owe  the  vendee  any  duty  to  keep  them  in  good  repair,  or  to 
guard  against  the  decay  which  is  due  to  time  and  ordinary 
use. 

A  vendor  remaining  in  possession  after  a  contract  for  sale, 
is  bound  to  use  some  care  to  preserve  the  property  so  that 
the  pm^chaser  will  get  the  whole  of  what  he  contracted  to 
buy. 

If  the  purchaser  suffers  the  money  to  lie  dead  it  is  a  matter 
of  indifference  to  the  vendor  because  he  is  entitled  to  the 
piu*chase-money  and  interest.  But  if  he  receives  rent  he 
must  accoxmt  for  it,  and  if  he  has  suffered  tenants  to  run  in 
arrear  he  is  responsible  for  the  loss  thereby  occasioned. 

The  general  rule  of  the  comt  is,  that  the  purchaser,  when 
he  completes  his  contract  after  the  time  mentioned  in  the 
particular  of  the  sale,  shall  be  considered  in  possession  from 
that  time,  and  shall  from  thence  pay  interest,  taking  the 
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rents  and  profits.  If,  however,  such  mterest  is  much  more 
in  amount  than  the  rents  and  profits,  and  it  is  clearly  made 
out  that  the  delay  in  completing  the  contract  was  occasioned 
by  the  vendor,  there  to  give  effect  to  the  general  rule,  would 
be  to  enable  the  vendor  to  profit  by  his  own  wilful  wrong; 
and  the  court,  therefore,  gives  the  vendor  no  interest  but 
leaves  him  in  possession  of  the  interim  rents  and  profits. 

It  is  now  settled  that  quit  rents  are  subjects  of  compensa- 
tion, probably,  because  they  may  be  regarded  as  incidents 
of  tenure.  Rent  charges  are  not  incidents  of  tenure,  but  are 
created  by  the  voluntary  act  of  the  vendor,  or  those  under 
whom  he  claims. 

Ordering  specific  performance  m  a  case  where  the  deed 
was  tendered  to  the  vendee  in  compliance  with  the  contract 
but  not  accepted,  principally  for  the  reason  that  the  vendee 
insisted  upon  compensation  for  buildings  on  the  property 
destroyed  by  fire,  the  court  allowed  interest  on  the  balance 
of  the  purchase-money,  after  deducting  the  amount  allowed 
for  compensation  for  the  property  burned,  and  charged  the 
vendor  with  reasonable  rents  and  profits,  although  in  conse- 
quence of  the  fire  none  had  actually  been  received. 

The  doctrine  that  possession  by  the  purchaser  cannot 
give  the  vendor  a  right  to  interest  unless  profit  is  actually 
made,  is  inconsistent  with  the  decisions  which  assert  that 
the  taking  of  possession  carries  with  it  the  liability  to  interest 
in  the  absence  of  any  stipulation  to  the  contrary. 

The  court  has  no  authority  to  decree  a  specific  performance 
of  a  parol  contract. 

When  there  is  an  agreement  for  the  sale  and  purchase 
of  goods  and  chattels,  and  after  the  agreement,  and  before 
the  sale  is  completed,  the  property  is  destroyed  by  casualty, 
the  principle  of  law  is  that  the  loss  must  be  borne  by  the 
vendor,  the  property  remaining  vested  m  him  at  the  time  of 
its  destruction.  No  reason  has  been  given,  nor  can  be  given, 
why  the  same  principle  should  not  be  applied  to  real  estate. 
The  principle  in  no  respect  depends  on  the  nature  and  quality 
of  the  property,  and  there  can,  therefore,  be  no  distinction 
between  personal  and  real  estate. 
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A  different  doctrine  has  been  adopted  in  equity,  founded 
on  the  fiction  that  whatever  is  agreed  to  be  done  shall  be  con- 
sidered as  actually  done.  So  if  there  is  an  agreement  to  pur- 
chase, it  is  equiv^ent  to  an  actual  purchase  in  contemplation 
of  equity;  and  the  purchaser  must  bear  any  loss  which  may 
happen  to  the  estate  between  the  agreement  and  the  con- 
veyance. The  courts,  however,  cannot  recognize  the  fiction 
in  equity,  by  which  a  purchase  and  an  agreement  to  purchase 
are  held  to  be  similar  and  indeed  identical.  They  have  held 
where  the  contract  was  entire  the  vendor  cannot  recover 
or  retain  part  of  the  purchase-money  where  he  cannot  con- 
vey or  make  good  a  title  to  the  whole  estate  sold. 

"The  good  sense  and  equity  of  the  law  is,"  as  Chancellor 
Kent  remarks,  "that  if  the  defect  of  title,  whether  of  lands 
or  chattels,  be  so  great  as  to  render  the  thing  sold  unfit  for 
the  use  intended,  and  not  within  the  inducement  to  the  pur- 
chase, the  purchaser  ought  not  to  be  held  to  the  contract,  but 
be  left  at  liberty  to  rescind  it  altogether.  But  if  the  defects 
were  not  so  great  as  to  rescind  the  contract  entirely,  there 
might  be  a  just  abatement  of  price." 

When  the  owner  of  a  lot  of  land  with  buildings  upon  it 
agrees  to  convey  it  at  a  futiu^  day  on  payment  of  the 
purchase-money  by  the  purchaser,  and  before  payment  and 
conveyance  the  buildings  are  destroyed  by  fire  without  the 
fault  of  either  party,  the  loss  must  fall  upon  the  vendor;  and 
if  the  buildings  formed  a  material  part  of  the  value  of  the 
premises  the  vendee  cannot  be  compelled  to  take  a  deed  of 
the  land  alone  and  pay  the  purchase-money;  and  if  he  paid 
it  he  may  recover  it  back. 

Story,  in  his  work  on  Contracts,  at  page  1076,  sajrs: 
"But  in  contracts  from  the  nature  of  which  it  is  apparent 
that  the  parties  contracted  on  the  basis  of  the  continued  ex- 
istence of  a  given  person  or  thing,  a  condition  is  implied 
that  if  the  performance  become  impossible  from  the  perilling 
of  the  person  or  thing,  that  shall  excuse  such  performance." 

Pomeroy,  in  his  work  on  Specific  Performance,  at  sec- 
tion 322,  states  that  "The  effect  of  events  occurring  after 
the  point  of  time  which  fixes  the  interest  of  the  parties  is 
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wholly  diflFerent  from  that  of  prior  events.  At  that  period, 
although  the  contract  is  executory  m  form  and  is  treated  as 
whoDy  executory  at  law,  the  equitable  beneficial  estate  in  the 
subject-matter  passes  to  the  purchaser,  and  he  becomes,  in 
contemplation  of  equity,  the  real  owner.  He,  therefore, 
takes  the  benefits  of  all  subsequent  improvements,  increases, 
gains,  rises  in  value,  and  other  advantages  happening  to  the 
property.  On  the  other  hand,  the  subject-matter  is  at  his 
risk  and  he  must  bear  all  the  losses,  total  or  partial,  from  fire 
or  other  accidental  causes,  or  from  trespassers  and  all  de- 
preciations m  value  and  other  disadvantages,  res  pent 
domonV* 

A  tenant  does  not  occupy  the  position  of  a  purchase]^ 
under  a  contract  for  sale,  or  come  within  the  same  rule. 
Neither  does  a  contractor  who  has  undertaken  to  furnish  the 
material  and  construct  a  house  on  the  land  of  another,  where 
the  same  has  been  destroyed  by  fire  before  the  house  was 
finished  and  delivered.  If  you  go  to  a  wagon-maker  and 
order  a  carriage  made,  he  cannot  recover  the  contract  price 
until  he  delivers  the  carriage.  The  fact  that  it  was  burned  or 
destroyed  when  partially  built  is  his  loss,  not  yours. 

Parties  entered  into  a  partnership  agreement,  by  which 
one  contributed  real  estate  at  an  estimated  value,  which 
was  carried  mto  the  firm's  stock  account  to  his  credit,  he 
still  retaining  the  legal  title  and  reserving  the  right  to  with- 
draw the  property  upon  the  dissolution  of  the  firm.  Subse- 
quently the  buildings  were  destroyed  by  fire,  but  were  rebuilt 
with  new  and  more  expensive  structures  by  the  firm.  It  was 
held  that  he  could  not  thereafter  withdraw  the  property;  that 
the  fire  had  rendered  it  impossible  to  perform  the  conditions 
of  the  contract;  that  the  loss  fell  upon  the  partnership,  and 
it  having  reconstructed  the  buildings,  that  they  were  new 
and  different  from  those  existing  at  the  time  the  contract  was 
made,  and  that  he  did  not  have  the  right  to  withdraw  them. 

A  defendant  agreed  to  sell  to  the  plaintiff  several  himdred 
bales  of  cotton  at  a  price  agreed  upon.  A  portion  had  been 
delivered,  but  the  remaining  bales  were  accidentally  de- 
stroyed by  fire  without  fault  or  negligence  of  the  defendant. 
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Subsequently  cotton  rose  in  value,  and  the  plaintiff  claimed 
the  right  to  recover  the  increase  in  value  on  the  bales  de- 
stroyed. It  was  held  that  the  cotton  did  not  vest  in  the 
vendee  at  the  time  it  was  destroyed  by  fire;  that  thereafter 
delivery  was  impossible,  and  that  the  plaintiff  was  not  en- 
titled to  recover. 

In  another  case  the  plaintiff  had  contracted  to  sell  the 
defendants  1 19  bales  of  cotton.  The  cotton  was  to  be  weighed 
and  samples  taken  and  compared  with  the  original  before 
delivery,  and  the  plaintiff  delivered  to  the  defendants  an 
order  upon  the  warehouse  where  the  cotton  was  stored  for 
the  same,  and  the  defendants  indorsed  upon  the  order  a  di- 
rection to  re-store  for  them  and  delivered  it  to  the  warehouse- 
man. On  the  next  day  70  bales  of  the  cotton  were  weired 
and  samples  taken ;  that  night  42  of  the  bales,  together  with 
those  not  weighed,  were  destroyed  by  fire.  It  was  held  that 
there  was  no  delivery  and  acceptance  so  as  to  pass  the  title; 
that  the  compliance  which  was  to  precede  delivery  was  not 
complete  until  the  samples  taken  out  had  been  compared 
with  the  original  samples;  that  a  destruction  of  the  cotton 
without  fault  of  the  plaintiff  relieved  him  from  an  action  for 
damages  for  non-performance. 

[Third  Persona — Rights  and  lAabUities.] 

As  a  general  rule,  a  contract  cannot  be  enforced  except 
by  a  party  to  the  contract;  and  either  of  two  contracting 
persons  can  sue  the  other,  if  the  other  is  guilty  of  a  breach 
or  does  not  perform  the  obligations  of  the  contract.  But  a 
third  person — ^who  is  not  a  party  to  the  contract — cannot  do 
so.  That  rule,  however,  is  subject  to  this  exception:  if  the 
contract,  although  in  form  it  is  with  A,  is  intended  to  secure 
a  benefit  to  B,  so  that  B  is  entitled  to  say  he  has  a  beneficial 
ri^t  as  cestui  que  trust  under  the  contract,  then  B  would  in  a 
court  of  equity  be  allowed  to  insist  upon  and  enforce  the  con- 
tract. 

Whoever  purchases  an  estate  from  the  owner,  knowing 
it  to  be  in  possession  of  tenants,  is  bound  to  inquire  into  the 
estates  those  tenants  have.    It  has  been  determined  that  a 
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pxirchaser  being  told  particular  parts  of  the  estate  were  in ' 
possession  of  a  tenant,  without  any  information  as  to  the 
latter's  interest,  and  taking  it  for  granted  that  it  was  only 
from  year  to  year,  was  bound  by  a  lease  that  tenant  had, 
which  was  a  surprise  upon  him. 

It  has  been  held  that,  where  a  vendor,  in  a  written  con- 
tract under  seal,  had  conveyed  the  land  to  a  third  person  in 
I)06ses8ion  of  the  premises  under  a  contract  with  the  vendee 
in  disregard  of  the  rights  of  the  vendee,  the  vendee  had  a 
right  to  a  specific  performance  of  the  vendor's  contract  by 
such  third  person  holding  the  title. 

If  equity  can  allow  a  defendant  to  substitute  his  quit- 
claim deed  for  the  warranty  that  the  complainant  demands 
the  record  title  of  the  premises,  which  is  the  guide  of  pur- 
chasers, it  will  not  show  the  complete  and  perfect  chain  of 
warranties  which  dispenses  with  extrinsic  evidence  to  the 
buyer  that  the  title  is  good.  There  can  be  no  hurt  to  the 
defendant  in  executing  the  deed  required  by  the  complain- 
ant, unless  there  is  something  wrong  in  the  title;  and,  if  there 
is,  the  contract  to  which  he  has  become  a  party  cannot  be 
fulfilled  without  such  a  deed. 

A  covenant  in  a  deed  against  offensive  trades  and  business 
while  regarded  as  a  several  covenant  of  the  grantee,  made 
to  and  with  the  grantor,  is  nevertheless  a  covenant  running 
with  the  land,  and  as  such  is  binding  upon  the  heir  of  the 
covenantor,  and  any  subsequent  purchaser  imder  him,  as 
assignee  of  the  land;  for  the  covenant  follows  the  land,  and 
becomes  obligatory  upon  those  who  succeed  to  the  same 
land,  whether  by  descent  or  purchase. 

A  coal  yard  being  opened  in  a  residential  section  of  New 
York  City  contrary  to  the  restrictive  covenants  running 
with  the  land,  the  court  dispo^g  of  a  demurrer  and  com- 
menting on  the  case,  in  part,  said: 

''The  allegation  in  the  bill  on  this  subject,  though  it  is  a 
little  poetical,  cannot  be  considered  a  mere  poetic  fiction, 
as  it  is  sworn  to  by  the  complainant  and  is  admitted  by  the 
demurrer.  He  there  states  that  large  quantities  of  volatile 
and  offensive  dust  and  smut  from  the  coal  rise  in  the  ah*,  and 
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are  diffused  by  the  wind  into  the  premises  of  the  neighboring 
inhabitants.  And  in  spite  of  their  care,  such  coal-dust  and 
smut  not  only  settle  upon  their  walks  and  their  grass-plots, 
but  also  on  their  fragrant  plants  and  flowers, '  beclouding  the 
brightness  and  beauty  which  a  beneficent  Creator  has  given 
to  make  them  pleasant  to  the  eye,  and  cheering  to  the  heart 
of  man/  But  what  must  be  still  more  offensive  to  the  ladies 
of  the  neighborhood,  '  this  filthy  coal-dust  settles  upon  their 
door-steps,  thresholds,  and  windows,  and  enters  into  their 
dwellings,  and  into  their  carpets,  their  cups,  their  kneading- 
troughs,  their  beds,  their  bosoms,  and  their  lungs;  discoloring 
their  linen  and  their  otherwise  stainless  raiment  and  robes 
of  beauty  and  comfort,  defacing  their  furniture,  and  blacken- 
ing, besmearing  and  injuring  every  object  of  utility,  of  beauty 
and  of  taste.'  Making  all  due  allowance  for  the  coloring 
which  the  pleader  has  given  to  this  naturally  dark  picture, 
it  is  perfectly  certain  that  this  keeping  of  a  coal-yard  upon 
any  of  these  lots  is  a  business  offensive  to  the  neighboring 
inhabitants,  according  to  the  spirit  and  intent  of  the  re- 
strictive covenants.'' 

Where  part  of  the  remaining  property  of  the  original 
vendor  has  been  Bold  to  another  person,  who  must  be  con- 
sidered to  have  bought  the  benefit  of  the  former  purchaser's 
covenant,  and  more  especially  when  the  subsequent  pur- 
chaser has  entered  into  a  similar  covenant  on  his  own  part, 
he  must  have  done  this  in  consideration  of  those  benefits, 
and  even  whether  he  actually  knew  or  was  ignorant  that  a 
restrictive  covenant  was  in  fact  inserted  in  the  other  purchase 
deeds,  because  he  must  be  taken  to  have  bought  all  tiie  rights 
connected  with  his  portion  of  the  land. 

Generally,  when  a  right  or  privilege  is  reserved,  the  pur- 
pose intended  to  be  accomplished  by  it  b  stated  in  the  con- 
veyance or  can  be  gathered  from  a  plan  referred  to  therein, 
or  from  the  situation  of  the  property  with  reference  to  other 
land  of  the  grantor.  All  parties  then  take  with  notice  of  the 
right  reserved  and  the  burden  or  easement  imposed. 

As  a  general  rule  in  equity  proceedings,  all  persons  ma- 
terially interested  must  be  made  parties  either  plaintiff  or 
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defendant,  in  order  that  a  complete  and  final  decree  may  be 
made  and  a  multiplicity  of  suits  prevented.  An  objection  to 
the  non-joinder,  if  deemed  necessary  by  the  defendant  to  his 
own  protection,  and  when  apparent  on  the  face  of  the  bill, 
is  taken  by  demurrer,  or  otherwise  by  plea  or  answer  setting 
forth  the  facts  by  which  other  persons  named  therein  are 
made  necessary  or  proper  parties.  If  the  defendant  does  not 
for  any  reason  think  fit  to  take  the  objection  before,  the 
defect  may  be  availed  of,  to  a  limited  extent,  at  the  final 
hearing  upon  the  pleadings  and  proof.  But  when  thus  de- 
layed the  objection  receives  far  less  favor  from  the  court,  and 
its  allowance  is  said  to  depend  to  some  extent  upon  soimd 
discretion. 

If  there  be  an  omission  of  an  indispensable  party,  so  that 
a  complete  decree  cannot  be  made  without  him,  the  court 
will  itself,  ez  mero  motu^  take  notice  of  the  fact  and  direct  the 
cause  to  stand  over,  in  order  that  such  new  party  may  be 
added;  or  dismiss  the  bill,  when  the  plaintiff  is  chargeable 
with  laches. 

In  such  cases  it  must  appear  that  the  decree  will  have 
the  effect  of  depriving  the  party  omitted  of  his  legal  rights. 
"Where  the  defect  is  formal  and  technical  merely,  and  is  only 
objected  to  at  the  hearing,  and  especially  if  other  parties  are 
needed  only  for  the  defendant's  protection,  the  decree  will 
not  be  delayed  if  the  non- joinder  produces  no  other  prejudice 
to  the  rights  of  parties  before  the  court. 

It  is  the  familiar  rule  that  some  defences  cannot  be  made 
in  all  stages  of  the  cause  with  equal  effect,  but  will  be  re- 
garded as  waived  when  expense  and  delay  have  been  incurred 
which  might  have  been  avoided. 

All  leasehold  or  other  titles  acquired  peTtdenie  lite  are 
affected  with  notice;  and  parties  claiming  such  titles  need 
not  be  joined,  but  are  bound  by  the  decree. 

In  a  suit  brought  against  a  party  whose  title  to  real 
estate  is  disputed,  the  occupying  tenants  or  lessees  claiming 
possession  under  him  are  not  deemed  necessary  parties,  upon 
the  ground  that  their  rights  are  in  some  sort  represented  and 
so  far  protected. 


714  Federal  Courts  and  Practice 

The  rule  requiring  all  parties  having  a  commiinity  of 
interests  to  be  joined^  or  proper  reason  shown  for  the  non- 
joinder, does  not  apply,  even  if  that  rule  would  be  enforced 
when  the  defendant  does  not  suggest  the  defect  in  his  plead- 
ing. The  remedy  applied  will  obviate  the  need  of  any  further 
litigation  by  other  parties  having  similar  rights. 

The  words  "provided  that"  and  "provided  also"  do  not 
always  constitute  a  condition,  and  the  question  whether 
there  be  a  condition,  as  well  as  whether  it  be  precedent  or 
subsequent,  is  to  be  determined  by  ascertaining  the  intention 
of  the  parties  from  the  whole  language  used  and  the  nature  of 
the  act  required.  When  for  the  purpose  of  its  fulfilment  it 
implies  that  the  grantee  is  to  have  possession  and  control  of 
the  premises,  it  is  ordinarily  construed  to  be  a  condition  sub- 
sequent. 

It  is  clearly  competent  to  prove  a  waiver  of  the  strict  per- 
formance of  stipulations  or  conditions  by  parol  evidence  of 
the  acts  and  declarations  of  parties. 

The  court  has  jurisdiction  to  enforce  a  contract  between 
the  owner  of  the  land  and  his  neighbor  purchasing  part  of 
it — ^that  the  latter  shall  either  use  or  abstain  from  using  the 
land  purchased  in  a  particular  way.  The  question  is  not 
whether  the  covenant  runs  with  the  land,  but  whether  a 
party  shall  be  permitted  to  use  the  land  in  a  manner  incon- 
sistent with  the  contract  entered  into  by  his  vendor  and 
with  notice  of  which  he  purchased.  That  the  question  does 
not  depend  upon  whether  the  covenant  runs  with  the  land 
is  evident  from  this,  that  if  there  was  a  mere  agreement,  and 
no  covenant,  the  court  would  enforce  it  against  a  party 
purchasing  with  notice  of  it,  for  if  an  equity  is  attached  to 
the  property  by  the  owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situation  from  the  party 
from  whom  he  purchased. 

The  questions  which  have  arisen  with  respect  to  the 
devolution  of  the  benefit  of  covenants  of  that  kind  have  been 
decided  upon  similar  principles,  and  equally  without  any 
reference  to  technical  distinctions  depending  upon  the  cove- 
nants running  or  not  running  with  the  land. 
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It  has  often  been  decided,  that  where  a  tract  of  land 
is  subdivided  into  lots,  and  those  lots  are  conveyed  to  sep- 
arate purchasers,  subject  to  conditions  that  are  of  a  nature  to 
operate  as  inducements  to  the  purchase,  and  to  give  each 
purchaser  the  benefit  of  a  general  plan  of  building  or  occupa- 
tion, so  that  each  shall  have  attached  to  his  own  lot  a  right 
in  the  nature  of  an  easement  or  incorp)oreal  hereditament  in 
the  lots  of  the  others,  a  right  is  thereby  acquired  by  each 
grantee  which  he  may  enforce  against  any  other  grantee. 

Conditions  prohibiting  the  prosecution  of  any  offensive 
trade  or  manufacture  upon  the  premises,  or  the  using  of 
them  for  the  keeping  of  swine,  or  of  a  livery  stable,  would 
in  practice  be  beneficial  to  the  neighborhood  generally,  al- 
though they  were  intended  for  the  benefit  of  a  particular 
house  that  the  grantor  had  himself  built  as  a  dwelling  in  that 
immediate  neighborhood. 

If  the  court  finds  nothing  in  the  terms  of  the  conveyance, 
or  in  the  plan  or  covenant,  or  in  the  circumstances  of  the 
transaction,  or  the  situation  of  the  property,  that  will  justify 
it  in  saying  that  any  general  plan  or  system  was  intended  by 
the  grantor  to  be  established  for  the  benefit  of  grantees,  or  to 
make  a  part  of  their  respective  titles,  and  it  be  shown  that 
there  was  a  waiver  by  the  grantor,  it  is  not  likely  to  uphold 
the  restrictive  obligation. 

The  owner  of  the  fee  has  the  right  to  sell  his  land  subject 
to  such  reservations  or  restrictions  as  to  its  future  use  and 
enjoyment  as  he  sees  fit  to  impose,  provided  they  are  not 
contrary  to  public  policy.  A  restriction  in  the  deed  pro- 
hibiting the  erection  of  a  building  on  the  land  conveyed  is  one 
he  has  a  right  to  make.  The  reservation  creates  an  easement, 
or  servitude  in  the  nature  of  an  easement,  upon  the  land  con- 
veyed. The  fact  that  the  defendant,  when  he  took  the  deed, 
had  not  actual  knowledge  of  the  reservation  is  immaterial. 
He  derives  his  title  imder  the  deed  which  contains  it,  and  has 
constructive  notice  of  the  provisions  of  the  deed. 

It  is  now  well  settled  that  the  burden  of  a  covenant  entered 
into  by  a  grantee  in  fee  for  himself,  his  heirs,  and  assigns,  al- 
though not  running  with  the  land  at  law  so  as  to  give  a  legal 
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remedy  against  the  owner  thereof  for  the  time  bemg,  is 
binding  upon  the  owner  of  it  for  the  time  being,  in  equity, 
having  notice  thereof. 

A  purchaser  may  be  entitled  to  the  benefit  of  a  restrictive 
covenant  entered  into  with  his  vendor  by  another  or  others 
where  his  vendor  has  contracted  with  him  that  he  shall  be 
the  assign  of  it,  that  is,  have  the  benefit  of  the  covenant. 
And  such  covenant  need  not  be  express,  but  may  be  collected 
from  the  transaction  of  sale  and  purchase.  In  considering 
this,  the  expressed  or  otherwise  apparent  purpose  or  object 
of  the  covenant,  in  reference  to  its  being  intended  to  be  an- 
nexed to  other  property,  or  to  its  being  obtained  to  enable 
the  covenantee  more  advantageously  to  deal  with  his  prop- 
erty, is  important  to  be  attended  to.  Whether  the  purchaser 
is  the  purchaser  of  all  the  land  retained  by  his  vendor  when 
the  covenant  was  entered  into  is  also  important.  If  he  is  not, 
it  may  be  important  to  take  into  consideration  whether  his 
vendor  has  sold  off  part  of  the  land  so  retained,  and  if  he 
has  done  so,  whether  he  has  sold  subject  to  a  similar  cove- 
nant; whether  the  purchaser  claiming  the  benefit  of  the 
covenant  has  entered  into  a  similar  covenant  may  not  be  so 
important. 

In  order  to  enable  a  purchaser  as  an  assign  to  claim  the 
benefit  of  a  restrictive  covenant,  this,  at  least,  must  appear, 
that  the  assign  acquired  his  property  with  the  benefit  of  the 
covenant,  that  is,  it  must  appear  that  the  benefit  of  the  cove- 
nant was  part  of  the  subject-matter  of  the  purchase. 

The  rule  against  perpetuities,  which  governs  limitations 
running  over  to  third  persons  to  take  effect  in  the  future, 
has  never  been  held  applicable  to  conditions,  a  right  of 
entry  for  the  breach  of  which  is  reserved  to  the  grantor  or 
devisor  and  his  heirs,  and  may  be  released  by  him  or  them 
at  any  time. 

A  restriction  against  building  within  a  stated  distance  of 
streets  named  in  the  deed  has  reference  to  the  line  of  each 
street  as  existing  at  the  date  of  the  deed,  and  is  intended  to 
establish  a  uniform  rule  as  of  that  date,  which  cannot  be 
affected  by  the  subsequent  widening  or  narrowing  of  either 
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street  by  public  authority,  or  by  the  fact  whether  a  building 
is  erected  before  or  after  such  alteration  of  the  line. 

It  has  been  held  that  the  sale  of  groceries  and  provisions 
is  not  one  of  the  trades  or  callings  enumerated  in  deeds, 
and  cannot  be  considered  as  a  ''nauseous  or  offensive  trade," 
or  a  purpose  "which  shall  tend  to  disturb  the  quiet  or  com- 
fort of  the  neighborhood,"  within  the  meaning  of  the  restric- 
tions. 

When  an  estate  is  put  up  for  sale  in  lots,  subject  to  a  con- 
dition that  restrictive  covenants  are  to  be  entered  into  by 
each  of  the  purchasers  with  the  vendor,  and  the  vendor  is  in- 
tending at  the  sale  to  sell  the  whole  of  the  property,  the  ques- 
tion whether  it  is  intended  that  each  of  the  purchasers  shall 
be  liable  in  respect  of  those  restrictive  covenants  to  each  of 
the  other  purchasers  is  a  question  of  fact  to  be  determined 
by  the  intention  of  the  vendor  and  of  the  purchasers,  and  that 
question  must  be  determined  upon  the  same  rules  of  evidence 
as  every  other  question  of  intention.  And  if  it  is  found  that 
it  was  the  intention  that  the  purchasers  should  be  bound  by 
the  covenants  inter  se,  a  court  of  equity  will,  in  favor  of  one 
of  the  purchasers,  insist  upon  the  performance  of  the  cove- 
nants by  any  other  of  them,  and  will  do  so  under  such  cir- 
cmnstances  without  introducing  the  vendor  into  the  matter. 
The  mere  fact  that  the  lots  were  not  all  sold  on  one  day 
cannot  make  any  difference.  Lapse  of  time  is  not  of  itself 
a  bar  to  the  liability  of  the  purchaser's  inter  se;  it  is  a  matter 
to  be  taken  into  consideration,  but  it  is  not  a  bar. 

Where  the  same  vendor,  selling  to  several  persons  plots 
of  land,  parts  of  a  larger  property,  exacts  from  each  of  them 
covenants  imposing  restrictions  on  the  use  of  the  plots  sold, 
without  putting  himself  under  any  corresponding  obligation, 
it  is  a  question  of  fact  whether  the  restrictions  are  merely 
matters  of  agreement  between  the  vendor  himself  and  his 
vendees,  imposed  for  his  own  benefit  and  protection,  or  are 
meant  by  him  and  understood  by  the  buyers  to  be  for  the 
common  advantage  of  the  several  purchasers.  If  the  re- 
strictive covenants  are  simply  for  the  benefit  of  the  vendor, 
purchasers  of  other  plots  of  land  from  the  vendor  cannot 
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claim  to  take  advantage  of  them.  If  they  are  meant  for  the 
common  advantage  of  a  set  of  purchasers,  such  purchasers 
and  their  assigns  may  enforce  them  inier  se  for  their  own 
benefit. 

Extension  of  the  doctrine  of  any  case  is  in  certain  circum- 
stances not  only  legitimate  and  ri^t,  but  inevitable.  For  a 
judge  to  extend  a  doctrine  by  applying  it  to  a  differ^it  subject 
altogether  is  hazardous,  and  may  be  exceedingly  wrong;  but 
to  extend  it  to  a  different  set  of  facts  from  that  which  has 
been  found  before  is  merely  the  application  of  principles 
to  details^  which  it  is  the  duty  of  the  court  every  day 
to  do. 

When  a  man  is  suing  on  a  covenant,  leaving  out  of  course 
those  minima  about  which  the  law  is  said  not  to  care,  it  is 
immaterial  whether  there  is  damage  or  not.  He  is  entitled 
to  enforce  that  covenant,  which  is  a  species  of  property. 
In  some  cases,  however,  it  is  important  to  prove  damage, 
but  when  a  man  has  proved  the  damage  then,  if  he  has  got  a 
right  to  sue,  the  right  to  relief  follows. 

An  agreement  or  covenant,  though  merely  personal  in  its 
nature,  and  not  purporting  to  bind  assignees,  will  neverthe- 
less be  enforced  against  them,  imless  they  have  a  hi^er  and 
better  equity  as  bona  fide  purchasers  without  notice.  It  is 
on  this  ground  that  a  purchaser  of  an  estate,  taking  it  with 
notice  of  a  prior  agreement  by  the  vendor  to  sell  it  to  an- 
other, can  be  compelled  in  equity  to  convey  it  according  to 
such  agreement.  In  like  manner,  by  taking  an  estate  from 
a  grantor  with  notice  of  valid  agreements  made  by  him  with 
the  former  owner  of  the  property  concerning  the  mode  of 
occupation  and  use  of  the  estate  granted,  the  purchaser  is 
bound  in  equity  to  fulfill  such  agreements  with  the  original 
owner,  because  it  would  be  unconscientious  and  inequitable 
for  him  to  set  aside  and  disregard  the  legal  and  valid  acts 
and  agreements  of  his  vendor  in  regard  to  the  estate,  of 
which  he  had  notice  when  he  became  its  purchaser.  In  this 
view  the  precise  form  or  nature  of  the  covenant  is  quite  im- 
material. It  is  not  essential  that  it  should  run  with  the  land. 
A  personal  covenant  or  agreement  will  be  held  valid  and 
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binding  in  equity  on  a  purchaser  taking  the  estate  with 
notice.  It  is  not  binding  on  him  merely  because  he  stands 
as  an  assignee  of  the  party  who  made  the  agreement,  but 
because  he  has  taken  the  estate  with  notice  of  a  valid  agree- 
ment concerning  it,  which  he  cannot  equitably  refuse  to 
perform. 

Althou^  the  covenant  or  agreement  in  the  deed,  regarded 
as  a  contract  merely,  is  binding  only  on  the  original  parties, 
yet,  in  order  to  carry  out  the  plain  intent  of  the  parties,  it 
will  be  construed  as  creating  a  right  or  interest  in  the  na- 
ture of  an  incorp)oreal  hereditament  or  easement  appiirte- 
nant  to  the  remaining  land  belonging  to  the  grantor  at  the 
time  of  the  grant,  and  arising  out  of  and  attached  to  the 
land,  part  of  the  original  parcel,  conveyed  to  the  grantee. 
When,  th^^ore,  it  appears  by  a  fair  interpretation  of  the 
words  of  a  grant  that  it  was  the  intent  of  the  parties  to  create 
or  reserve  a  right,  in  the  nature  of  a  servitude  or  easement 
in  the  property  granted,  for  the  benefit  of  other  land  owned 
by  the  grantor  and  originaUy  f  ormmg  with  the  land  conveyed 
one  parcel,  such  right  will  be  deemed  appurtenant  to  the 
land  of  the  grantor  and  binding  on  that  conveyed  to  the 
grantee,  and  the  right  and  burden  thus  created  will  re- 
spectively pass  to  and  be  binding  on  all  subsequent  grantees 
of  the  respective  lots  of  land* 

While  restrictions  are  confined  to  separate  parcels  of  land 
of  limited  extent,  they  are  at  most  only  in  partial  restraint 
of  trade,  and  do  not  transcend  the  legitimate  exercise  of  the 
right  which  every  owner  has  to  control  and  dispose  of  his 
own  estate.  They  do  not  restrict  the  alienation  of  the  land. 
The  owner  of  the  fee  can  convey  it  at  his  pleasure.  They  do 
not  tend  to  perpetuity.  The  person  who  is  entitled  to  the 
rights  and  privileges  created  or  secured  by  the  restrictions 
can  at  any  proper  time  release  them.  They  do  not  impair  the 
enjoyment  of  the  property.  This  remains  in  the  respective 
parties  according  to  their  legal  rights  imder  the  contract 
and  grant,  in  the  same  manner  as  in  a  case  of  right  of  way, 
where  one  person  owns  the  land,  which  he  may  use  and  occupy 
subject  only  to  the  enjoyment  of  the  easement  by  him  who 
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has  the  right  of  way  over  it.   Nor  do  such  restrictions  operate 
to  impose  any  unlawful  restraint  of  trade. 

It  is  very  clear  that  a  suit  in  equity  to  compel  compliance 
with  stipulations  concermng  the  use  of  property  must  be 
seasonably  commenced  before  the  persons  in  possession  of 
the  estate  have  expended  money  or  incurred  liabilities  in 
erecting  buildings  or  other  structures  on  the  premises.  It 
would  be  contrary  to  equity  and  good  conscience  to  suffer  a 
party  to  lie  by  and  see  acts  done  involving  risk  and  expense 
by  others,  and  then  permit  hun  to  enforce  his  rights  and 
thereby  inflict  loss  and  damage  on  parties  acting  in  good  faith. 
In  such  cases  a  prompt  assertion  of  right  is  essential  to  a 
just  claim  for  relief  in  equity. 

It  cannot  be  denied  that  a  purchaser  or  mortgagee  is 
bound  to  inquire  into  the  title  of  his  vendor  or  mortgagor, 
and  will  be  affected  with  notice  of  what  appears  upon  the 
title  if  he  does  not  so  inquire;  nor  can  it  be  disputed  that  this 
rule  appUes  to  a  purchaser  or  mortgagee  of  leasehold  estates, 
as  much  as  it  applies  equally  to  a  tenant  for  a  term  of  years. 
There  is  no  reason  why  a  rule  which  applies  in  all  these  cases 
ought  not  to  be  held  to  apply  to  the  case  of  a  tenant  from  year 
to  year,  who  contrary  to  the  covenant  sells  ale,  beer,  wine  or 
spirits  or  uses  the  building  for  carrying  on  any  trade  or 
business  of  a  noxious  character,  or  which  should  be  deemed 
either  a  public  or  private  nuisance.  The  difference  in  the 
cases  seems  to  be  only  in  the  quantum  of  injury  which  falls 
upon  the  party  to  whom  the  rule  is  applied. 

There  is  a  class  of  cases  in  which  equity  will  charge  the 
conscience  of  an  alienee  of  land  with  an  agreement  relating 
to  such  land,  where  clearly  the  agreement  neither  creates  an 
easement  nor  runs  with  the  title.  This  rule  has  been  too  fre- 
quently acted  upon  and  is  too  deeply  seated  in  our  legal  sys- 
tem to  be  passed  by  mmoticed  or  to  be  rejected  as  unsound. 
It  is  regarded  as  a  part  of  the  law.  Thus,  if  title  deeds  be 
deposited  as  security  for  money,  and  a  creditor,  knowing 
these  facts,  takes  a  subsequent  mortgage  on  the  same  prop- 
erty, he  will  be  postponed  to  the  equitable  mortgage  of  the 
prior  creditor,  and  a  trust  will  be  raised  in  hm  to  the  amount 
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of  such  equitable  encumbrance.  So  if  lands  are  held  in  trust, 
or  the  owner  of  lands  is  under  a  contract  to  sell  or  lease  them, 
and  a  subsequent  purchaser  has  notice  of  such  facts,  he  will, 
in  equity,  stand  in  the  place  of  his  grantor  and  will  be  charge- 
able with  the  same  duties  and  contracts. 

"In  such  cases,"  says  Justice  Story,  "he  will  not  be  per- 
mitted to  protect  himself  against  such  claims,  but  his  own 
title  will  be  postponed  and  made  subservient  to  theirs.  It 
would  be  gross  injustice  to  allow  him  to  defeat  the  just 
rights  of  others  by  his  own  iniquitous  bargain.  He  becomes, 
by  such  conduct,  particeps  criminis  with  the  fraudulent 
grantor," 

It  will  be  observed  that  it  is  a  feature  common  to  all  these 
instances  that  the  party  in  fault  acquires  a  legal  title  in  an 
unrestricted  form,  but  in  disregard  of  the  known  equitable 
rights  of  others.  But  there  is  also  another  clearly  defined 
line  of  cases  illustrative  of  the  same  rule.  That  class  of  de- 
cisions which  hold  that  an  agreement  between  the  owners  of 
several  parcels  of  lands  that  the  buildings  to  be  erected 
thereon  shall  not  be  applied  to  certain  specified  ujses  is  obliga- 
tory. Such  stipulations  have  been  repeatedly  held  to  be 
obligatory,  not  only  upon  such  owners,  but  upon  the  aUenees 
taking  with  notice.  These  decisions  proceed  upon  the  prin- 
ciple of  preventing  a  party  having  knowledge  of  the  just 
rights  of  another  from  defeating  such  rights,  and  not  upon 
the  idea  that  the  engagements  enforced  create  easements  or 
are  of  a  nature  to  run  with  the  land.  In  some  of  the  instances 
the  language  of  the  comi;  is  very  clear  on  this  point.  A 
court  of  equity  will  sometimes  impose  the  burden  of  a  cove- 
nant relating  to  lands  on  the  alienee  of  such  lands,  on  a 
principle  altogether  aside  from  the  existence  of  an  ease- 
ment or  the  capacity  of  such  covenant  to  adhere  to  the 
title. 

A  mere  covenant  that  land  shall  be  improved  does  not 
run  with  the  land  so  as  to  give  a  plsdntiff  a  right  to  sue  at 
law.  Also  the  plaintiff  has  no  remedy  in  equity.  Only  re- 
strictive covenants  have  been  enforced  by  courts  of  equity. 
A  covenant  to  repair  can  only  be  enforced  by  making  the 
46 
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owner  put  his  hand  mto  his  pocket  and  judges  hesitate  in 
going  that  length. 

Only  such  a  covenant  as  can  be  complied  with  without 
expenditure  of  money  will  be  enforced  against  an  assignee  on 
the  ground  of  notice. 

Rights  of  the  class  represented  by  the  ancient  warranty, 
and  now  by  the  usual  covenants  for  title  are  pure  matters  of 
contract,  and  from  a  very  early  date  down  to  comparatively 
modem  times  lawyers  have  been  perplexed  with  the  question 
how  an  assignee  could  sue  upon  a  contract  to  which  he  was 
not  a  party.  But  an  heir  could  sue  upon  a  warranty  to  his 
ancestor,  because  for  that  purpose  he  was  eadem  persona  cum 
antecessore.  And  this  concession  was  gradually  extended,  in  a 
qualified  way,  to  assigns,  where  they  were  mentioned  in  the 
deed. 

But,  in  order  that  an  assignee  should  be  so  far  identified  in 
law  with  the  original  covenantee,  he  must  have  the  same 
estate,  that  is,  the  same  status  of  inheritance,  and  thus  the 
same  persona,  quoad  the  contract.  The  privity  of  estate 
which  is  thus  required  is  privity  of  estate  with  the  original 
covenantee,  and  not  with  the  original  covenantor;  and  this 
is  the  only  privity  of  which  there  is  anything  said  in  the 
ancient  books. 

Equity  will  no  more  enforce  every  restriction  that  can  be 
devised  than  the  common  law  will  recognize  as  creating  an 
easement  every  grant  purporting  to  limit  the  use  of  land  in 
favor  of  other  land.  The  principle  of  policy  applied  to  af- 
firmative covenants  also  applies  to  negative  ones.  They 
must  touch  or  concern  or  extend  to  the  support  of  the  thing 
conveyed.  They  must  be  for  the  benefit  of  the  estate.  Or, 
as  it  is  said  more  broadly,  new  and  unusual  incidents  cannot 
be  attached  to  the  land  by  way  of  either  benefit  or  burden. 

If  it  be  asked  what  is  the  difference  in  principle  between 
an  easement  to  have  land  unbuilt  upon,  and  an  easement  to 
have  a  quarry  left  unopened,  the  answer  is,  that,  whether  a 
difference  of  degree  or  of  kind,  the  distinction  is  plain  be- 
tween a  grant  or  covenant  that  looks  to  direct  physical  ad- 
vantage in  the  occupation  of  the  dominant  estate,  such  as 


JuRiSDicnoN,  Pleadinq  and  Practicb  723 

light  and  air,  and  one  which  only  concerns  it  in  the  indirect 
way  mentioned. 

A  covenant  to  have  a  quarry  left  unopened  illustrates  the 
further  meaning  of  the  rule  against  unusual  incidents.  If 
it  is  of  a  nature  to  be  attached  to  land,  it  creates  an  ease- 
ment of  monopoly — ^an  easement  not  to  be  competed  with — 
and  in  that  interest  alone  a  right  to  prohibit  an  owner  from 
exercising  the  usual  incidents  of  the  property.  It  is  true 
that  a  man  could  accomplish  the  same  results  by  buying 
the  whole  land,  and  regulating  production.  But  it  does 
not  follow,  because  you  can  do  a  thing  in  one  way,  that 
you  can  do  it  in  all;  and  if  the  covenant  were  regarded  as 
one  which  bound  all  subsequent  owners  of  the  land  to  keep 
its  products  out  of  commerce,  there  would  be  much  greater 
difficulty  in  sustaining  its  validity  than  if  it  should  be 
treated  merely  personal  in  its  burden. 

A  contract  relating  to  the  way  in  which  the  business  at  a 
particular  house  is  to  be  carried  on,  is  a  contract  just  as 
much  as  a  contract  as  to  the  mode  in  which  the  cultivation 
of  a  particular  bit  of  land  is  to  be  carried  on  relates  to  the 
land.  It  affects  the  value  of  the  revision,  it  affects  the 
house,  and  is  a  contract  ruiming  with  the  land. 

The  words  "each  of  them  and  their  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  assigns  "  are  never 
f oimd  in  what  are  called  personal  contracts.  If  an  engage- 
ment was  made  with  an  artist  to  paint  a  picture,  and  he  died, 
it  should  not  be  left  with  his  executors  to  finish  what  he  had 
started. 

If  a  man  by  the  leave  of  a  i)erson  who  is  boimd  by  a  re- 
strictive covenant  as  to  the  use  of  land,  enters  into  possession 
of  the  land  with  notice  of  the  covenant,  he  will  be  restrained 
from  violating  that  covenant.  Why  should  not  a  person 
who  enters  into  possession  of  land  for  his  own  convenience, 
and  by  the  permission  of  a  person  bound  by  a  restrictive  cove- 
nant, be  as  much  bound  as  a  tenant  from  year  to  year? 

If  just  grounds  of  equitable  jurisdiction  exist,  any  valid 
contract,  however  unsolemn,  may  be  enforced  by  a  decree  of 
specific  performance.   The  cases  are  very  numerous  in  which 
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agreements  purely  personal  not  to  engage  in  a  particular 
trade  or  business  within  certain  reasonable  boundaries  have 
been  enforced  by  injunction,  and  it  does  not  lessen  the  duty 
or  imperil  the  right  that  the  contract  proved  or  established 
is  by  parol. 

Even  though  the  agreement  itself  fixes  a  penalty  for  its 
breach,  it  will  not  follow  that  equitable  relief  must  be  denied, 
for,  if  the  contract  appears  to  be  such  in  its  character  and 
purpose  that  its  performance  was  contemplated  by  the  parties 
and  not  merely  damages  for  the  breach,  the  equitable  relief 
will  be  awarded.  When  that  relief  is  by  injunction  to  restrain 
the  commission  of  an  injiuious  act,  the  complaint  of  the 
plaintiff  is  somewhat  in  the  nature  of  a  bill  quia  timely  in 
which  equity  acts  to  prevent  a  mischief  rather  than  to  re- 
dress it. 

If  the  contract  remains  technically  a  personal  one,  the 
reasonable  and  settled  doctrine  is  that  contract  equity  is  so 
attached  to  the  use  of  the  land  which  is  the  subject-matter 
as  to  follow  the  land  itself  into  the  hands  of  a  purchaser  with 
full  knowledge  of  the  facts,  who  buys  with  his  eyes  open  to 
the  existing  equity,  and  more  especially  when  he  buys  for 
the  express  purpose  of  defeating  and  evading  that  equity. 
It  has  been  held  that  the  equity  resulting  from  a  valid 
agreement,  although  the  latter  was  not  a  covenant  nmning 
with  the  land,  or  a  legal  exception  or  reservation  out  of  it, 
but  stood  solely  upon  the  groimd  of  a  personal  contract  dic- 
tating the  mode  of  the  user,  would  nevertheless  go  with  the 
land  into  the  hands  of  a  purchaser,  with  notice,  and  who  did 
not  buy  innocently,  or  in  good  faith.  The  covenant  is  re- 
strictive, not  collateral  to  the  land,  but  relates  to  its  use. 

It  is  not  in  the  least  material  that  restrictive  stipulations 
should  be  binding  at  law,  or  that  any  privity  of  estate  should 
subsist  between  the  parties  in  order  to  render  them  obliga- 
tory and  to  warrant  equitable  relief  in  case  of  their  infraction. 
The  doctrine  is  soimd  and  just.  The  source  of  the  restriction 
would  seem  to  be  immaterial  if  in  itself  binding  and  founded 
upon  sufficient  consideration;  and  a  breach  is  no  greater 
wrong  to  a  privy  in  estate  than  to  a  stranger  validly  con- 
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tracting  about  its  use.  Nor  can  the  vendee  in  bad  faith 
stand  upon  such  a  difference.  Equity  has  no  compassion  for 
a  fraud,  and  he  who  buys  in  aid  of  one  with  full  knowledge 
of  what  is  right,  but  with  purpose  to  defeat  it,  should  not 
escape  the  hand  of  equity  by  a  criticism  upon  the  origin  of 
the  restriction  violated. 

[Defences — SUdiUe  of  Fravds.] 

In  cases  of  fraud,  equity  should  relieve,  even  against  the 
words  of  the  statute  making  void  "all  promises  in  considera- 
tion of  marriage,  unless  signed  in  writing  by  the  party";  as 
if  one  agreement  in  writing  should  be  proposed  and  drawn, 
and  another  fraudulently  and  secretly  brought  in  and  exe- 
cuted in  lieu  of  the  former;  but  where  there  is  no  fraud,  only 
relying  upon  the  honor,  word  or  promise  of  the  defendant, 
equity  will  not  interfere. 

Nothing  is  considered  as  a  part  performance  which  does 
not  put  the  party  into  a  situation  that  is  a  fraud  upon  him, 
unless  the  agreement  is  performed;  for  instance,  if  upon  a 
parol  agreement  a  man  is  admitted  into  possession  he  is 
made  a  trespasser,  and  is  liable  to  answer  as  a  trespasser  if 
there  be  no  agreement.  Payment  of  money  is  not  part 
performance,  ^it  may  be  repaid;  and  then  the  parties  wiU 
be  just  as  they  were  before,  especially  if  repaid  with  interest. 

An  agreement  ever  so  clearly  proved,  yet,  as  a  parol  agree- 
ment, the  plaintiff  is  not  entitled  to  have  it  executed.  It  is 
necessary  therefore  to  show  a  part  performance;  that  is,  an 
act,  unequivocally  referring  to  and  resulting  from  the  agree- 
ment; and  such  that  the  party  would  suffer  an  injury, 
amounting  to  fraud,  by  the  refusal  to  execute  the  agreement. 
The  principle  of  the  cases  is  that  the  act  niust  be  of  such 
nature  that,  if  stated,  it  would  of  itself  infer  the  existence  of 
some  agreement;  and  then  parol  evidence  is  admitted,  to 
show  what  the  agreement  is. 

Suppose  a  tenant  should  set  up  an  agreement  for  pur- 
chase, and  get  a  witness  to  swear  to  it,  and  then  offers  as 
evidence  of  part  performance  his  possession  and  cultivation 
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of  the  land;  could  that  be  deemed  an  act  of  part  performance, 
whether  there  was  any  agreement  for  a  purchase  or  not? 

The  court  is  bound  to  consider,  first,  whether  there  was  a 
parol  agreement;  and  secondly,  if  so,  whether  there  has 
been  a  part  performance  of  it;  and  then,  if  there  has  been 
part  performance,  it  is  the  duty  of  the  court  to  act  upon  the 
established  principle,  and  to  decree  performance  of  the  con- 
tract. 

The  same  clause  of  the  statute  of  frauds  which  forbids  the 
bringing  of  an  action  on  any  parol  contract  made  in  consid- 
eration of  marriage  also  forbids  the  bringing  of  suit  on  any 
parol  contract  for  the  sale  of  land.  But,  though  courts  of 
equity  have  held  themselves  boimd  by  this  last  enactment, 
yet  they  have  in  many  cases  felt  themselves  at  hberty  to 
disregard  it  when  to  insist  upon  it  would  be  to  make  it  the 
means  of  effecting,  instead  of  preventing,  fraud.  This  is  the 
ground  on  which  they  require  specific  performance  of  a  parol 
contract  for  the  sale  or  purchase  of  land  when  the  contract 
has  been  in  part  p^ormed.  The  right  to  relief  in  such  cases 
rests  not  merely  on  the  contract,  but  on  what  has  been  done 
in  piumiance  of  the  contract. 

That  marriage  itself  is  no  part  performance  within  the 
rule  of  equity  is  certain.  Marriage  is  necessary  in  order  to 
bring  a  case  within  the  statute,  and  to  hold  that  it  also  takes 
the  case  out  of  the  statute  would  be  a  palpable  absurdity. 

The  ground  on  which  the  court  holds  that  part  perform- 
ance takes  a  contract  out  of  the  purview  of  the  statute  of 
frauds  is,  that  when  one  of  the  contracting  parties  has  been 
induced,  or  allowed  by  the  other,  to  alter  his  position  on  the 
faith  of  the  contract,  as  for  instance  by  taking  possession  of 
land,  and  expending  money  in  building  or  other  like  acts, 
there  it  would  be  a  fraud  in  the  other  party  to  set  up  the 
legal  invalidity  of  the  contract  on  the  face  of  which  he  in- 
duced or  allowed  the  person  contracting  with  him  to  expend 
his  money. 

As  a  will  is  necessarily,  imtil  the  last  moment  of  life,  rev- 
ocable, a  contract  to  make  any  specific  bequest,  even  when 
a  will  having  that  effect  has  been  duly  prepared  and  executed, 
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is  in  truth  a  contract  of  a  negative  nature — a  contract  not  to 
vary  what  has  been  prepared  and  executed.  There  can  be 
no  part  performance  of  such  a  contract. 

In  cases  where,  notwithstanding  the  statute  of  wills  and  the 
statute  of  frauds,  it  has  been  held  that  when  a  person  has 
induced  another  to  make  or  abstam  from  making  or  al- 
tering a  will,  on  the  assurance  that,  on  his  death,  his  in- 
tention shall  be  carried  into  effect,  there  the  court  has  held 
the  person,  who  has  so  ^igaged,  to  be  bound  to  fulfil  his 
engagement,  and  has  further  held  that  he  took  whatever 
had  i)assed  on  him  on  the  faith  of  such  engagement,  merely 
as  a  trustee  for  the  purpose  c^  fulfiling  that  engagement. 

The  Supreme  Court  of  the  United  States  affirming  a  decree 
in  favor  of  the  pliuntiffs — ^man  and  wife — ^against  the  father 
and  fath^-in-law,  said: 

The  Statate  of  Frauds  requires  a  contract  concerning  real  estate  to  be 
in  wnting,  but  courts  of  equity,  whether  wisely  or  not  it  is  too  late  now 
to  inquire,  have  stepped  in  and  relaxed  the  rigidity  of  this  rule,  and  hold 
that  a  part  performance  removes  the  bar  of  the  statute,  on  the  ground  that 
it  is  a  fraud  for  the  vendor  to  insist  on  the  absence  of  a  written  instrument, 
when  he  has  permitted  the  contract  to  be  partly  executed.  And  equity 
protects  a  parol  gift  of  land,  equally  with  a  parol  agreement  to  sell  it,  if 
accompanied  by  possession,  and  the  donee,  induced  by  the  promise  to 
give  it,  has  made  valuable  improvements  on  the  property.  And  this  is 
particularly  true,  where  the  donor  stipulates  that  the  expenditure  shall 
be  made,  and  by  doing  this  makes  it  the  consideration  or  condition  of  the 
gift. 

The  ground  upon  which  this  equitable  jurisdiction  is 
exercised,  although  sometimes  said  to  be  part  performance, 
really  is  to  prevent  a  fraud  being  practiced  upon  the  parol 
purchaser  by  the  seUer,  by  inducing  him  to  expend  his  money 
upon  improvements  upon  the  faith  of  the  contract,  and  then 
deprive  him  of  the  benefit  of  the  expenditure,  and  secure  it  to 
the  seller  by  permitting  the  latter  to  avoid  the  performance 
of  his  contract. 

Anything  that  may  be  detrimental  to  the  promisee  or 
beneficial  to  the  promissor  in  legal  estimation  vnll  constitute  a 
good  consideration  for  a  promise.  Expenditures  made  upon 
permanent  improvements  on  land  with  the  knowledge  of  the 
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owner,  induced  by  his  pronlise  made  to  the  party  making 
the  expenditure  to  give  the  land  to  such  party,  constitute  in 
equity  a  consideration  for  the  promise. 

It  is  not  always  easy  to  determine  whether  there  has  been 
sufficient  part  performance  of  a  parol  agreement  for  the  sale 
of  land,  in  the  sense  of  comics  of  equity,  to  free  it  from  the 
operation  of  the  statute  of  frauds.  The  general  rule  is, 
that  nothing  is  to  be  considered  as  a  part  performance  which 
does  not  put  the  party  into  a  situation  which  is  a  fraud  upon 
him,  unless  the  agreement  is  fully  performed.  The  principle 
upon  which  courts  of  equity  hold  that  part  performance  is 
sufficient  is,  that  a  party  who  has  permitted  another  to 
perform  acts  on  the  faith  of  an  agreement  shall  not  be  al- 
lowed to  insist  that  the  agreement  is  invalid  because  it  is  not 
in  writing,  and  that  he  is  entitled  to  treat  those  acts  as  if  the 
agreement  in  compUance  with  which  they  were  performed 
had  not  been  made;  in  other  words,  upon  the  ground  of  fraud, 
m  refusing  to  execute  the  parol  agreement  after  a  part  per- 
formance thereof  by  the  other  party,  and  when  he  cannot 
be  placed  in  the  same  situation  that  he  was  in  before  such 
part  performance  by  him.  Taking  possession  under  a  parol 
agreement,  with  the  consent  of  the  vendor,  accompanied  by 
other  acts  which  cannot  be  recalled  so  as  to  place  the  party 
taking  possession  in  the  same  situation  that  he  was  in  before, 
has  always  been  held  to  take  such  agreement  out  of  the 
operation  of  the  statute. 

The  payment  of  the  consideration  alone,  in  a  case  where 
its  recovery  in  an  action  at  law  would  fully  indenmify  the 
party  paying,  would  not  be  a  sufficient  part  performance 
within  the  rule,  and  neither  would  mere  possession  be, 
without  any  other  circumstance  of  hardship  or  fraud.  But 
payment  of  the  consideration  and  possession  under  the 
agreement,  or  by  the  consent  of  the  vendor,  are  facts  which 
may  be  considered  with  other  facts  upon  the  question  of 
part  performance. 

Before  acts,  otherwise  sufficient  for  part  performance,  can 
have  efifect  within  the  rule,  they  must  have  been  done  in 
pursuance  or  fulfilment  of  the  parol  agreement,  or  in  just 
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reliance  thereon.    They  must  have  been  done  with  a  view  to 
the  agreement,  and  be  referable  exclusively  thereto. 

In  a  case  where  there  was  a  parol  agreement,  silent  as  to 
possession,  and  no  part  of  the  consideration  having  been 
paid,  it  was  held  that  an  agreement  for  the  purchase  of  land 
did  not  of  itself  amoimt  to  a  license  to  the  party  agreeing  to 
purchase  to  enter  on  the  land. 

Possession  by  a  strangsr  is  evidence  that  there  was  some 
contract,  and  is  such  cogent  evidence  as  to  compel  the  court 
to  admit  evidence  of  the  terms  of  the  contract  in  order  that 
justice  may  be  done  between  the  parties. 

Legal  tribimals  have,  in  cases  in  which  time  and  care  have 
been  bestowed  by  one  person  upon  another,  even  from  a 
vague  anticipation  that  the  affection  and  gratitude  so 
created  would,  in  the  long  run,  ensure  some  indefinite  re- 
ward, to  turn  courtesy  into  contract  and  compel  any  pay- 
ment although  such  service  had  been  performed.  In  such 
circumstances,  and  even  where  there  may  have  been  a 
general  imdertaking  to  afford  a  suitable  acknowledgment, 
there  would  be  no  groimd  for  inferring  a  contract  for  the 
conveyance  or  devise  of  landed  estate  to  the  person  render- 
ing the  service,  however  valuable  it  might  have  been,  and 
however  clear  might  be  the  right  to  remimeration  for  it  in 
another  way,  the  rendering  of  it  not  being  necessarily  refer- 
able to  any  promise.  The  fact  that  an  owner  of  an  estate 
designed  and  strove  by  will  to  give  an  old  and  faithful  serv- 
ant a  life  interest  in  the  estate,  at  the  close  of  his  life,  cannot 
be  taken  to  establish  the  existence  of  such  an  agreement 
years  before. 

A  vendor  who,  for  a  valuable  consideration,  enters  into  a 
verbal  contract  for  the  sale  of  prenpses  to  which  he  has  no 
title,  on  subsequently  acquiring  the  title,  is  boimd  to  specific- 
ally perform  his  contract  where  the  purchaser  has  taken 
possession  imder  it,  and  has  made  valuable  improvements 
thereon. 

It  is  always  regarded  as  strongly  confirmatory  of  the  rights 
of  the  purchaser  seeking  the  specific  execution  of  a  verbal 
contract  for  an  estate  in  land^  that  he  has  proceeded,  upon 
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the  faith  of  the  contract  and  with  a  knowledge  of  the  vendor, 
to  expend  money  in  the  improvement  of  the  land.  Although 
the  imi)rovements  are  required  to  be  beneficial  to  the  land,  a 
court  of  equity  will  not  inquire  wheth^  the  expenditures 
have  been  judiciously  or  injudiciously  made,  or  whether  the 
money  has  been  well  or  ill  laid  out.  It  must  appear, 
however,  that  the  loss  of  his  improvements  (not  repairs), 
would  be  a  sacrifice  to  the  purdiaser.  If,  therefore,  he 
had  gained  more  by  the  possession  and  use  of  the  land  than 
he  had  lost  in  improvements,  or  if  he  has  been  in  fact  fuUy 
compensated  for  the  improvements,  they  will  not  be  avail- 
able to  him  as  a  ground  for  specific  execution. 

A  parol  agreement  for  the  sale  of  lands  will  be  enforced 
where  the  purchase-money  has  been  paid,  possession  taken 
under  the  contract,  and  lasting  and  valuable  improvements 
made  on  the  lands.  So,  also,  where  the  owner  of  real  estate 
makes  a  parol  promise  to  his  child  to  convey  lands  to  him, 
and,  relying  on  such  promise,  the  child  goes  into  possession 
of  the  lands  and  makes  valuable  and  lasting  improvements, 
such  a  promise  rests  upon  a  valuable  consideration,  and  may 
be  enforced  in  equity. 

Acts  ancillary  to  an  agre^nent,  although  attended  with 
expense,  are  not  considered  acts  of  part  performance.  Thus, 
the  delivery  of  abstracts  of  title,  giving  orders  for  convey- 
ances, going  to  view  an  estate,  putting  deed  in  solicitor's 
hands  to  prepare  a  conveyance,  surveying,  and  similar  acts, 
do  not  have  the  effect  of  taking  the  case  out  of  the  interdic- 
tion of  the  statute  of  frauds. 

Equity  proceeds  on  the  ground  that  it  would  be  a  fraud  for 
the  vendor  to  allow  the  vendee  to  continue  in  possession  and 
expend  his  money  in  improvements,  so  as  to  render  it  impos- 
sible for  the  parties  to  be  restored  to  their  original  situations, 
confessedly  on  the  faith  of  an  agreement  of  sale,  and  then 
try  to  avail  himself  of  the  statute  of  frauds  to  avoid  the  con- 
tract. 

The  bare  statement  of  l^e  principle  presupposes  ac- 
quiescence on  the  part  of  the  vendor,  and  acquiescence  as- 
sumes knowledge  of  the  vendee's  acts.    To  constitute  fraud, 
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there  must  coincide,  in  one  and  the  same  person,  knowledge  of 
some  fact  and  conduct  inequitable  having  regard  to  such 
knowledge. 

A  parol  contract  is  not  a  license  to  enter. 

The  object  of  admitting  proof  of  part  performance  is  to 
show,  not  that  there  is  some  contract  between  the  parties 
about  something,  but  that  there  is  some  contract  between 
them  about  the  subject-matter  in  dispute,  in  order  that  the 
contract  set  up  respecting  it  may  be  established  by  parol. 

It  has  been  held  that  the  adoption  and  rearing  of  an  illegit- 
imate female  child  so  as  to  shield  the  mother  from  scandal 
and  to  save  the  girl  from  the  stigma  of  her  birth  which  would 
cUng  to  her  through  life,  by  a  wealthy  couple>  do  not  indicate 
acts  done  in  performance  of  any  contract  agreement  respect- 
ing property  rights  of  any  kind,  but  rather  were  manifesta- 
tions of  a  benevolent  and  affectionate  disposition  on  the 
part  of  a  childless  couple  towards  a  gentle  and  affectionate 
child  whose  fate  was  placed  in  their  keeping  by  a  mother 
in  destitute  circumstances  and  homeless  herself.  The  de- 
fendent  claimed  to  succeed  to  the  large  estate  left  by  her 
foster  parents,  by  virtue  of  the  terms  of  a  parol  contract 
made  when  she  was  a  small  infant,  forty-six  years  before  the 
trial.  The  only  persons  to  whom  the  terms  of  the  alleged 
contract  were  confided  were  the  claimant's  own  mother,  who 
at  the  time  of  the  trial  had  not  been  heard  from  in  forty  years, 
and  her  foster  parents,  both  of  whom  were  dead. 

One  of  the  prerequisites  to  the  specific  performance  of  a 
parol  agreement  for  the  pmrchase  and  sale  of  land  is  that  the 
agreement  should  be  clearly  proved  and  certain  as  to  its 
terms.  That  is  a  rule  to  be  observed  and  enforced  in  the 
equity  courts  which  deal  with  the  facts.  When  the  agree- 
ment has  there  been  found  upon  conflicting  evidence,  and  is 
certain  in  its  terms  as  found,  it  must  be  taken  as  clearly  es- 
tablished within  the  rule,  and  what  was  before  uncertain  has 
become  certain. 

There  is  a  further  rule  that  the  specific  performance  of 
contracts  rests  largely  in  the  discretion  of  the  equity  courts — 
not  wholly,  but  in  a  discretion  to  be  governed  by  rules  which 
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have  become  established  for  the  guidance  of  such  courts. 
That,  again,  is  a  rule  to  be  generally  administered  in  the 
equity  courts.  So  far  as  they  exercise  their  discretion,  violat- 
ing no  fixed  rules  of  equity,  such  discretion  is  not  reviewable. 

Notwithstanding  a  will  is  in  its  natiu^e  ambulatory  until 
the  testator's  death,  and  cannot  be  made  irrevocable,  there 
is  no  doubt  that  a  person  may  by  a  certain  and  definite  con- 
tract bind  himself  to  dispose  of  his  estate  by  will  in  a  par- 
ticular way,  and  that  such  a  contract,  in  a  proper  case,  will 
be  specifically  enforced  in  equity;  that  is  to  say,  the  property 
will  be  held  charged  with  a  trust  in  the  hands  of  the  heir-at- 
law,  devisee,  personal  representative,  or  purchaser  with 
notice  of  the  agreement,  as  the  case  may  be,  and  a  convey- 
ance or  accounting  directed  in  accordance  with  the  terms 
of  the  agreement. 

Not  only  is  it  a  cardinal  featiu^e  of  a  will  that  it  is  ambula- 
tory imtil  the  testator's  death,  but  acts  of  a  part  performance 
by  the  party  seeking  specific  execution,  to  take  a  case  out  of 
the  statute  of  frauds,  must  be  of  such  an  unequivocal  nature 
as  of  themselves  to  be  evidence  of  the  existence  of  an  agree- 
ment; as,  for  example,  where,  imder  a  parol  agreement  to  sell 
land,  the  purchaser  is  put  into  possession,  and  proceeds  to 
make  improvements  such  as  would  not  have  been  done,  un- 
less on  account  of  that  very  agreement  and  with  a  direct 
view  to  its  performance.  The  agreement  set  up  must  ap- 
pear  to  be  the  same  with  the  one  partly  performed.  There 
must  be  no  equivocation  or  uncertainty  in  the  case. 

Marriage  is  a  good  and  sufficient  consideration  to  sustain 
an  ante-nuptial  contract.  Although  not  regarded  as  a  part 
performance  of  the  agreement  for  marriage  settlements,  it  is 
such  an  irretrievable  change  of  situation  that  if  procured  by 
artifice  upon  the  faith  that  the  settlement  had  been,  or  the 
assurance  that  it  would  be  executed,  the  other  parties  are 
held  to  make  good  the  agreement  and  not  permitted  to  de- 
feat it  by  pleading  the  statute. 

If  a  party  has  been  guilty  of  fraud,  the  court  will  not  let 
him  take  advantage  of  the  statute  of  frauds.  Actual  fraud 
will  in  equity  break  through  any  law  that  is  not  penal  or 
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political  in  character,  through  any  law  written  or  unwritten 
which  goes  only  to  the  rights  of  the  parties,  and  has  no  pub* 
lie  object  to  serve  apart  from  doing  justice  between  man  and 
man. 

In  a  case  in  which  it  appeared  that  a  few  days  after  the 
marriage,  the  husband,  an  elderly  man,  disclosed  to  the 
young  wife  for  the  first  time  that  he  had  been  induced  by 
certain  persons  to  make  over  his  property  before  he  married, 
there  being  an  ante-nuptial  promise  that  immediately  after 
the  ceremony  he  would  make  a  deed  of  settlement,  the  court 
said:  "The  wife  has  been  fraudulently  deprived  of  dower 
by  the  deeds  in  question;  to  that  extent  of  this  interest,  if  no 
further,  their  execution  was  a  fraud  upon  her  and  ought  not 
to  stand/' 

As  between  parties,  an  oral  ante-nuptial  contract  that 
neither  party  should  claim  or  interfere  with  the  property  of 
the  other  any  more  than  if  they  had  not  married,  is  imques- 
tionable,  and  also  as  to  all  claiming  as  volimteers  imder 
them. 

While  the  wife's  right  and  interest  in  the  real  estate  of  her 
husband  not  occupied  by  the  family  as  a  homestead  is  in- 
choate and  imcertain,  yet  it  possesses  the  element  of  property 
to  such  a  degree  that  she  may  maintain  an  action  during  the 
Ufe  of  her  husband  to  prevent  its  wrongful  aUenation  or  dis- 
position under  fraudulent  judgments  procured  and  consented 
to  by  the  husband  with  the  object  and  purpose  of  defeating 
her  right. 

[Inadequacy  of  Consideration.] 

The  power  of  enforcing  agreements  specifically,  which  is 
discretionary,  will  not  be  exercised  by  courts  of  equity  but 
to  subserve  the  cause  of  justice.  Such  contracts  as  are  en- 
forced must  be  fair  and  just  in  all  their  parts,  and  for  ade- 
quate consideration. 

Whenever  the  bargain  is  a  hard  one,  bordering  on  oppres- 
sion; where  there  has  not  been  perfect  fauness;  where  any 
facts  have  been  concealed  which  should  have  been  disclosed; 
or  where  any  unfair  advantage  has  been  taken;  in  those  cases 
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equity  will  not  decree  a  specific  perfonnaoce,  but  leave  the 
party  to  his  remedy  at  law. 

Inadequacy  of  price  may  of  itself^  and  without  fraud  or 
other  ingredient,  be  sufficient  to  authorize  the  court  to  re- 
fuse its  aid  in  enforcing  the  performance  of  a  contract  for  the 
sale  of  land;  though  it  might  not  be  sufficient  to  set  aside  the 
contract. 

The  cases  in  which  a  coiurt  of  equity  decrees  specific  per- 
formance of  contracts  are  those  where  damages  recovered  at 
law  would  not  answer  the  intention  of  the  parties  in  making 
the  contract. 

If  a  contract  has  been  entered  into  by  a  competent  party, 
and  is,  in  its  nature  and  circmnstances,  unobjectionable,  it 
is  as  much  a  matter  of  course  to  decree  specific  performance 
as  it  is  to  give  damages  at  law. 

Unless  the  inadequacy  of  price  is  such  as  shocks  the  con<- 
science,  and  amounts  in  itself  to  concluidve  evidence  of  fraud 
in  the  transaction,  it  is  not  sufficient  ground  for  refusing  a 
specific  performance. 

There  are  many  cases  where  equity  will  not  disturb  an 
agreement  which  has  been  executed,  though  it  would  have 
refused  to  carry  it  into  execution. 

It  has  been  held  that  the  difference  arising  from  the  calam- 
ities of  the  times  ought  not  to  rescind  a  contract. 

And  it  has  also  been  held  that  a  contract  for  the  sale  of 
land,  for  an  annuity  for  the  life  of  the  vendor,  shall  be  per<- 
formed  by  the  vendor's  heirs,  though  he  died  without  re- 
ceiving any  part  of  it. 

It  being  admitted  that  the  inadequacy  existed  at  the  time 
of  the  contract,  and  was  known  to  both  parties,  the  court 
will  not  permit  the  purchaser  afterwards  to  be  off  from  his 
contract,  because  he  did  not  succeed  in  his  speculation. 

A  contract  which  carries  an  equity  to  have  it  decreed  in 
specie,  ought  to  be  without  all  objection. 

After  a  full  consideration  of  a  case  in  which  there  was  no 
proof  of  fraud  or  imposition,  and  taking  notice  of  the  distinc- 
tion between  setting  aside  an  unreasonable  contract,  after  it 
is  executed,  and  compelling  a  specific  performance,  the  court 
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held  that  the  sum  for  which  the  land  was  agreed  to  be  sold 
was  grossly  madequate  to  its  real  value,  and  that,  being  an 
unreasonable  contract  and  a  very  hard  bargain,  it  would  be 
unreasonable  and  unjustifiable  to  decree  a  specific  perform- 
ance, and  left  the  plaintiff  to  his  remedy  at  law. 

The  court  will  never  decree  iniquity,  and  there  are  in- 
stances where  they  have  refused  to  decree  hard  bargains, 
though  fair;  but  these  are  rare,  and  are  generally  cases  of 
glaring  hardships. 

The  court  will  not  imdertake  to  estimate  the  speculations 
of  parties  in  a  contract,  but  will  deem  them  the  best  judges 
of  their  own  views,  and  will  compel  a  performance,  though 
they  may  be  eventually  disappointed  in  their  expectations. 

Though  inadequacy  of  price  is  not  a  ground  for  decreeing 
an  agreement  to  be  delivered  up,  or  a  sale  rescinded  (unless 
its  grossness  amounts  to  fraud),  yet  it  may  be  sufficient  for 
the  court  to  refuse  to  enforce  performance. 

It  is  not  uncommon  for  the  court  to  refuse  to  enforce  for 
inadequacy,  and  at  the  same  time  to  refuse  to  rescind. 

The  court  is  not  bound  to  decree  a  q)ecific  performance  in 
every  case  where  it  will  not  set  aside  the  contract,  nor  bound 
to  set  aside  every  contract  of  which  it  will  not  decree  the 
specific  performance.  The  court  will  not  decree  specific  per- 
formance where  there  is  any  surprise,  maJdng  it  not  fan-  and 
honest  to  proceed  and  call  for  specific  performance. 

Prom  the  views  expressed  in  some  principal  cases  it  will  be 
noticed  that  the  question  is  one  upon  which  learned  jurists 
have  differed,  and  have  administered  the  equity  of  the  court 
upon  diametrically  opposite  principles.  The  one  class  main- 
tain that  the  court  will  not  lend  its  aid  to  enforce  the  per- 
formance of  contracts  unless  they  are  fair,  just  and  reason- 
able, and  founded  on  adequate  consideration.  The  other 
class  maintain  that  unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amoimts  in  itself  to  decisive  and 
conclusive  evidence  of  fraud  in  the  transaction,  it  is  not  of 
itself  a  sufficient  ground  for  refusing  a  specific  performance. 

Explaining  that  the  formula,  that  the  inadequacy  "must 
be  so  great  as  to  be  of  itself  conclusive  evidence  of  fraud," 
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was  first  used  at  a  time  when  courts  were  in  the  habit  of  re- 
garding fraud  as  a  conclusion  of  law  established  by  means 
of  legal  presumptions,  but  as  fraud  is  now  regarded  as  a  fact, 
and  its  existence  is  ascertained,  like  that  of  any  other  fact, 
by  comparing  and  weighing  the  evidentiary  matter,  Pomeroy 
says: 

•  Inadequacy  is  evidence,  and  the  only  rule  which  can  possibly  be  laid 
down  is,  that  it  naust  be  to  the  judgment  of  the  triers,  satisfactory  evi- 
dence of  the  fraud.  The  rule,  thus  finally  settled  by  the  cases,  is  plainly 
founded  upon  motives  of  convenience  and  not  upon  the  analogies  of 
principle.  Theoretically  considered,  inadequacy  in  the  price,  or  of  subject- 
matter,  is  a  species  of  inequality  and  unfairness,  and  may  be  an  instance 
of  hardship  and  oppression.  That  it  is  not  governed  by  the  general  rules 
applicable  to  those  incidents  of  a  contract  is  due  entirely  to  the  great 
difficulty  of  deciding,  in  each  particular  controversy,  upon  the  numerous 
and  different  considerations  and  motives  which  enter  into  and  affect  the 
question.  Rather  than  meet  this  difficulty,  which  necessarily  arises  from 
the  treatment  of  inadequacy  merely  as  a  hardship,  the  courts  have  pre- 
ferred to  regard  it  as  evidence  of  fraud.  It  may  well  be  doubted  how- 
ever, whether  the  difficulty  has  been  lessened  by  the  adoption  of  this 
method.* 

[Want  of  MiUuality.] 

It  is  a  general  principle  of  courts  of  equity  to  interpose 
only  where  the  remedy  is  mutual  in  obligation. 

The  authorities  fail  to  mention  a  case  of  a  bill  being  filed 
by  an  infant  for  the  specific  performance  of  a  contract  made 
by  him.  The  act  of  filing  the  bill  by  his  next  friend  cannot 
bind  him. 

Where  persons  have  entered  into  an  agreement  to  execute 
a  deed  containing  certain  provisions,  the  court  will  order  the 
execution  of  such  deed  without  regard  to  the  question 
whether  or  not  its  provisions  are  such  as  it  can  decree  to  be 
specifically  performed;  and  it  will  in  such  cases  consider  it  to 
be  the  substantial  part  of  the  agreement,  that  a  deed  should 
be  executed  so  as  to  vest  in  the  parties  the  legal  rights  which 
they  have  mutually  agreed  to  confer. 

A  distinction  has  been  drawn  between  the  case  of  an 
agreement  to  execute  a  deed,  which  the  court  would  decree 

*  Pomeroy,  Sp.  Per.  Con.  27-4. 
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to  be  specifically  perfonned,  and  an  agreement  to  do  acts 
beyond  the  power  of  the  court  to  enforce. 

The  court  cannot  decree  specific  performance  of  part  of  an 
agreement,  so  as  to  give  to  the  plaintiff  all  the  benefits  for 
which  he  has  stipulated,  while  the  other  terms  of  the  agree- 
ment are  of  such  a  natiire  that  it  is  imable  to  decree  specific 
performance  of  them. 

Cases  in  which  the  court  has  held  that  if  the  thing  must  be 
performed  at  all  it  must  be  performed  in  toto  have  no  ap- 
plication to  an  agreement,  which  in  its  very  terms  and  from 
its  very  nature  contemplates  successive  performances  of 
successive  parts  independently  of  one  another. 

There  are  many  unilateral  contracts,  which  constitute  an 
exception  to  the  rule  imder  which  equity  will  decline  to  en- 
force a  contract  against  a  defendant,  where  the  case  is  of 
such  a  nature  that  the  court  has  no  power  to  compel  the  com- 
plainant to  perform  his  part  of  it.  The  exceptions  include 
the  right  to  exercise  certain  options;  a  renewal  of  a  lease  will 
be  enforced  against  the  lessor,  though  the  lessee  is  under  no 
reciprocal  obligation  to  accept  an  additional  term;  in  cases 
affected  by  the  statute  of  frauds;  and  in  others,  which  stand 
on  peculiar  principles. 

Equity  will  not  enforce  the  performance  of  continuous 
duties  involving  personal  labor  and  care  of  a  particular  kind 
which  the  court  cannot  superintend.  To  do  so  the  court 
might  have  to  keep  the  case  open  for  all  time,  or  even  for  an 
indefinite  term  of  years,  to  superintend  the  continuous  per- 
formance of  those  duties.  This  might  involve  the  frequent 
necessity  on  the  part  of  the  court  of  hearing  complaints 
from  the  defendant,  charging  the  complainant  with  a  breach 
of  his  duties,  or  from  the  complainant,  arraigning  the  defend- 
ant for  contempt  for  a  violation  of  the  injimction.  There 
would  thus  be  no  end  to  the  number  of  occasions  when  the 
court  might  be  called  on,  from  year  to  year,  to  say  whether 
the  complainant  has  performed  his  duties  faithfully  and  effi- 
ciently, so  as  to  have  kept  the  injimction  in  force,  or  negli- 
gently and  unskilfully,  so  as  to  justify  its  breach. 

An  option  to  sell  land  is  as  valid  as  an  option  to  buy. 
47 
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Wben  one  holding  a  buyer's  option  makes  his  election  to 
purchase^  and  tenders  the  money  according  to  the  contract, 
it^is  the  duty  of  the  seller  to  accept  the  price,  and  execute  a 
deed  to  the  purchaser  for  the  property;  and  when  one  holding 
an  option  to  sell  elects  to  make  the  sale,  and  tenders  a  deed, 
it  is  the  duty  of  the  buyer  to  accept  the  deed,  and  pay  the 
price. 

A  suit  for  that  purpose  is  subject  to  the  general  rule  that 
the  specific  enforcement  of  contracts  for  the  purchase  of 
land  is  not  a  matter  of  course,  but  rests  in  the  discretion  of 
the  court  in  view  of  all  the  drcumstances. 

An  option  to  buy  or  sell  land,  more  than  any  other  form 
of  contract,  contemplates  a  specific  performance  of  its  terms; 
and  it  is  the  right  to  have  them  specifically  enforced  that 
imparts  to  them  their  usefulness  and  value.  An  option  to 
buy  or  sell  a  town  lot  may  be  valuable  when  the  party  can 
have  the  contract  specifically  enforced,  but  if  he  cannot  do 
this,  and  must  resort  to  an  action  at  law  for  dam^^es,  his 
option  in  most  cases  will  be  of  little  or  no  value.  No  man 
of  any  experience  in  the  law  would  esteem  an  option  on  a 
law-suit  for  an  uncertain  measure  of  damages  as  of  any  value. 
The  modem  doctrine  is  that  when  such  ccmtracts  are  free 
from  fraud,  and  are  made  upon  a  sufficient  consideration, 
they  impose  upon  the  makers  an  obligation  to  perform  them 
specifically  which  equity  will  enforce. 

In  an  opinion  written  by  Chief  Justice  Waite,  the  Supreme 
Court  of  the  United  States  enforced,  quite  as  a  matter  of 
course,  the  specific  performance  of  a  seller's  option  which 
was  in  these  terms: 


It  is  further  understood  and  agreed  that,  if  said  executon  desire  it, 
Brown  shall,  at  the  expiration  of  five  years  stated  in  said  contract  of 
April  25, 1871,  repurchase  the  130  acres  of  land  in  the  City  of  Des  Moines 
at  S25,000.  .  .  • 

Chief  Justice  Waiters  opinion  contained  no  intimation  that 
the  want  of  mutuality  in  the  contract  was  an  impediment  to 
its  specific  enforcement.  The  want  of  mutuality  was  too  ob- 
vious to  be  overlooked,  and  the  fact  that  it  was  not  adverted 
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to  shows  that,  in  the  judgment  of  that  court,  the  right  to 
enforce  such  a  contract  was  too  well  settled  to  justify  any 
observation.  Viewed  in  any  light,  the  bill  presented  a  case 
of  equitable  cognizance,  and  it  was  error  to  dismiss  it. 

[Concealment^  Fratid^  MisrepresenUition.] 

A  court  of  equity  requires  the  utmost  good  faith  between 
buyer  and  seller,  and  will  not  specifically  enforce  a  contract 
which  is  not  entirely  according  to  good  faith. 

The  negligence  or  carelessness  of  a  purchase  is  no  ground 
for  not  executing  an  agreement. 

A  plaintiff  will  not  be  allowed  to  deal  on  a  lease,  as  a  good 
and  subsisting  one,  when  at  the  time  he  was  conscious  it  was 
worth  nothing,  and  that  the  other  party  was  ignorant  of  that 
fact. 

Where  a  party  cannot  grant  a  lease,  in  pursuance  of  the 
terms  agreed  on,  which  shall  bind  the  inheritance,  the  court 
will  not  decree  a  specific  performance,  by  directing  an  invalid 
lease  to  be  executed,  which  might  encumber  and  embarrass 
those  entitled  to  the  estates  in  remainder. 

As  an  answer  to  the  question,  what  are  the  obligations 
imposed  on  a  person  who  deals  for  his  own  benefit,  or  as  the 
agent  of  another  with  the  property  of  one  to  whom  he  stands 
in  a  fiduciary  character,  the  court  has  held  that  both  the 
solicitor  and  the  commissioner  have  duties  imposed  upon 
them  that  prevent  their  buying  for  themselves.  And  that 
being  the  general  rule  it  follows  of  necesaty  that  neither  of 
them  can  be  permitted  to  buy  for  a  third  person,  for  the 
court  can,  with  as  little  effect,  examine  whether  that  was 
done  by  making  an  undue  use  of  the  information  re- 
ceived in  the  course  of  their  duty  in  the  one  case  as  in  the 
other. 

The  principle  to  be  deduced  from  the  decided  cases  is  that 
there  must  be  entire  good  faith,  and  in  the  instance  of  a 
solicitor  it  is  incumbent  upon  him  to  satisfy  the  court  that 
he  has  done  as  much  for  his  client  as  he  would  have  done  if 
the  purchaser  had  been  a  third  person. 

While  it  is  not  laid  down  that  an  agent  cannot  act  for  and 
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bind  opposing  parties,  yet  it  must  appear  that  the  principals 
were  at  arms'  length  in  the  transaction ;  and  it  would  require 
a  very  strong  case  to  make  this  out  where  a  vendor  and  pur- 
chaser are  together  in  the  same  house,  but  the  vendor  is  ex- 
cluded from  the  room  where  the  negotiation  is  going  on,  and 
the  agent  does  not  disclose  to  them  both  the  whole  nature  of 
the  deaUng. 

If  a  man  knows  that  he  has  conmiitted  a  trespass  of  a  very 
serious  character  upon  his  neighbor's  property,  and  finding 
it  convenient  to  screen  himself  from  the  consequences,  makes 
a  proposal  for  the  purchase  of  the  property,  he  ought  to 
communicate  with  the  person  with  whom  he  is  dealing  the 
exact  state  of  the  circimistances  of  the  case.  The  proposal 
he  makes  is  not  in  reality  a  simple  proposal  for  purchase  of 
the  property;  it  involves  a  buying-up  of  rights  which  the 
owner  has  acquired  against  him,  and  of  which  the  owner  is 
not  aware.  He  is,  therefore,  bound  to  inform  the  owner  of 
the  case,  and  is  not  at  liberty  to  enter  into  a  contract  without 
his  disclosing  the  commission  of  the  act  which  has  rendered 
him  liable  to  certain  consequences,  and  of  which  act  the 
person  with  whom  he  is  dealing  has  a  right  to  be  informed  in 
order  to  know  what  course  to  adopt. 

It  would  be  an  error  to  say  generally  that  you  cannot  en- 
force a  contract  in  equity  where  the  one  party  knows  more 
of  the  value  than  the  other  does.  It  happens  frequently  in 
the  purchase  of  pictures,  for  instance,  that  one  party  knows 
a  great  deal  more  of  the  value  than  the  other,  and  yet  the 
bargain  is  perfectly  good. 

Suppose  a  picture-dealer,  employed  to  clean  a  picture, 
scrapes  off  some  of  the  paint  to  see  if  he  can  discover  a  mark 
which  will  indicate  who  is  the  artist,  and  discovers  that  it  is 
the  work  of  a  great  painter;  that  would  be  a  legitimate  mode 
of  acquiring  knowledge  for  the  piupose  of  enabling  him  to 
buy  the  painting  at  a  lower  price  than  the  owner  would  have 
sold  it  for  had  he  known  it  to  be  the  work  of  a  famous  artist. 

Where  there  is  fraud  in  the  conduct  of  an  agent  in  effecting 
a  sale,  of  which  fraud  his  principal  is  ignorant,  the  vendee^ 
although  he  cannot  sue  the  principal  for  the  fraud  of  the 
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agent,  may  even,  as  against  an  innocent  principal,  rescind 
the  contract  and  reclaim  the  money  paid. 

The  principle  on  which  the  performance  of  an  agreement 
is  compelled  requires  that  it  must  be  clear  of  the  imputation 
of  any  deception.  The  conduct  of  the  person  seeking  it  must 
be  free  from  all  blame;  misrepresentation,  even  as  to  a  small 
part  only,  prevents  him  from  applying  to  a  court  of  equity 
for  relief. 

The  reason  for  this  is  obvious :  if  it  be  so  obtained,  the  con- 
tract is  both  void  at  law  and  in  equity.  When  an  agreement 
has  been  obtained  by  fraud,  i&  the  effect  to  alter  it  partially, 
to  cut  it  down,  or  modify  it  only?  No;  it  vitiates  it  in  toto; 
and  the  party  who  has  been  drawn  in  is  totally  absolved  from 
obligation. 

There  are  many  cases  where,  although  a  contract  cannot 
be  literally  performed  in  all  its  parts,  'the  court  will  modify  it, 
attending  to  the  substance  of  it,  and  carry  it  into  execution, 
relieved  from  the  collateral  circumstances  that  form  the  diffi- 
culty. There  are  cases  of  this  kind  where,  from  lapse  of 
time  it  has  become  unconscientious  to  insist  upon  the  agree- 
ment modo  et  forma  J  or  where  there  happens  to  be  a  small  de- 
ficiency in  the  number  of  acres.  The  contract  becomes  in- 
operative at  law,  and  cannot  be  strictly  performed;  yet  the 
court  will  sustain  it,  dispensing  with  the  articles  that  are 
not  essential  to  the  substance.  But  this  is  only  where  there 
has  been  a  perfect  bona  fides;  there  is  no  case  where  it  has 
been  done  at  the  instance  of  a  plaintiff  who  has  practiced  any 
misrepresentation.  The  principle  is  that  the  party  is  barred, 
personally  barred. 

If  it  were  otherwise,  and  if  a  contract  imder  these  circum- 
stances were  only  to  be  altered  jyro  tanto,  and  only  the  part 
thus  obtained  were  to  be  taken  out  of  it,  what  encourage- 
ment would  be  offered  to  fraud?  The  party,  if  not  found  out, 
would  gain  his  object;  and  if  detected,  would  have  the  benefit 
of  the  contract  in  the  same  manner  as  if  he  had  practiced  no 
deception.  The  court  has,  therefore,  settled  that  he  must 
come  with  perfect  propriety  of  conduct.  If  he  does  not, 
that  alone  is  a  sufficient  answer  to  him.    ^ 
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When  misrepresentation  is  alleged  the  court  takes  into 
consideration  the  sort  of  puffing  or  speculative  commendation 
which  is  held  excusable  in  a  vendor. 

According  to  the  decisions  of  courts  of  equity  it  was  not 
necessary,  in  order  to  set  aside  a  contract  obtained  by  ma- 
terial false  representation;  to  prove  that  the  party  who  ob- 
tained it  knew  at  the  time  when  the  representation  was  made 
that  it  was  false.  It  was  put  in  two  ways  either  of  which  was 
sufficient.  One  way  of  putting  the  case  was:  ''A  man  is  not 
allowed  to  get  a  benefit  from  a  statement  which  he  now  ad- 
mits to  be  false.  He  is  not  to  be  allowed  to  say,  f<»:  the  pur- 
pose of  civil  jurisdiction,  that  when  he  made  it  he  did  not 
know  it  to  be  false;  he  ought  to  have  found  out  that  before 
he  made  it."  The  other  way  of  putting  it  was  this:  "Even 
assuming  that  moral  fraud  must  be  shown  in  order  to  set 
aside  a  contract,  you  have  it  where  a  man,  having  obtained 
a  beneficial  contract  by  a  statement  which  he  now  knows  to 
be  false,  insists  on  keeping  that  contract.  To  do  so  is  a  moral 
delinquency;  no  man  ou^t  to  seek  to  take  advantage  of  his 
own  false  statements."  The  rule  in  equity  was  settled, 
and  it  does  not  matter  on  which  of  the  two  grounds  it  was 
rested. 

As  regards  the  rule  of  common  law,  there  is  no  doubt  it 
was  not  quite  so  wide.  There  were  cases  in  which,  even  at 
conmion  law,  a  contract  could  be  rescinded  for  misrepre- 
sentation although  it  could  not  be  shown  that  the  person 
making  it  knew  the  representation  to  be  false. 

If  a  man  is  induced  to  enter  into  a  contract  by  false  repre- 
sentation, it  is  not  a  sufficient  answer  to  him  to  say,  "If  you 
had  used  due  diligence  you  would  have  found  out  that  the 
statement  was  untrue.  You  had  the  means  afforded  you  of 
discovering  its  falsity  and  did  not  choose  to  avail  yourself  of 
them."  It  is  a  settled  doctrine  <rf  equity,  not  only  as  regards 
specific  performance  but  also  as  regards  rescission,  that  this 
is  not  an  answer  unless  there  is  such  delay  as  constitutes  a 
defence  under  the  statute  of  limitations.  Under  the  statute, 
delay  deprives  a  man  of  his  right  to  rescind  on  the  ground  <tf 
fraud,  and  the  only  question  to  be  considered  b  from  what 
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time  the  delay  is  to  be  reckoned.  It  has  been  decided,  and 
the  rule  was  adopted  by  the  statute,  that  the  delay  counts 
from  the  time  when  by  due  diligence  the  fraud  might  have 
been  discovered. 

Nothing  can  be  plainer  on  the  authorities  in  equity  than 
that  the  effect  of  false  representation  is  not  got  rid  of  on  the 
ground  that  the  person  to  whom  it  was  made  has  been  guilty 
of  negligence.  One  of  the  most  familiar  instances  in  modem 
times  is  where  men  issue  a  prospectus  in  which  they  make 
false  statements  of  the  contracts  made  before  the  formation 
of  a  company,  and  then  say  that  the  contracts  themselves 
may  be  inspected  at  the  offices  of  the  soUcitors.  It  has  always 
been  held  that  those  who  accepted  those  false  statements  as 
true  were  not  deprived  of  their  remedy  merely  because  they 
neglected  to  go  and  look  at  the  contracts. 

Another  instance  is  where  a  vendor  makes  a  false  statement 
as  to  the  contents  of  a  lease,  as,  for  instance,  that  it  eon-- 
tains  no  covenant  preventing  the  carrying  on  of  the  trade 
which  the  purchaser  is  known  by  the  vendor  to  be  desirous 
of  canning  on  upon  the  property.  Although  the  lease  itself 
might  be  produced  at  the  sale,  or  might  have  been  open  to  the 
inspection  of  the  purchaser  long  previously  to  the  sale,  it 
has  been  repeatedly  held  that  the  vendor  cannot  be  allowed 
to  say,  ''You  are  not  entitled  to  give  credit  to  my  statement." 
It  is  not  sufficient,  therefore,  to  say  that  the  purchaser  had 
the  opportunity  of  investigating  the  real  state  of  the  case, 
but  did  not  avail  himself  of  that  opportunity. 

When  a  person  makes  a  material  misrepresentation  to 
another  to  induce  him  to  enter  into  a  contract,  and  the  other 
enters  into  that  contract,  it  is  not  sufficient  to  say  that  the 
party  to  whom  the  representation  is  made  does  not  prove 
that  he  entered  into  the  contract  relying  upon  the  represen- 
tation. If  it  is  a  material  representation  calculated  to  induce 
him  to  enter  into  the  contract,  it  is  an  inference  of  law  that 
he  was  induced  by  the  representation  to  enter  into  it,  and  in 
order  to  take  away  his  title  to  be  relieved  from  the  contract 
on  the  ground  that  the  representation  was  untrue,  it  must  be 
shown^  either  that  he  had  knowledge  of  the  facts  contrary 
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to  the  representation,  or  that  he  stated  in  terms  or  showed 
clearly  by  his  conduct  that  he  did  not  rely  on  the  representa- 
tion. 

It  is  often  fallaciously  assumed  that  a  statement  of  opinion 
cannot  involve  the  statement  of  a  fact.  In  a  case  where  the 
facts  are  equally  well-known  to  both  parties,  what  one  of 
them  says  to  the  other  is  frequently  nothing  but  an  expres- 
sion of  opinion.  The  statement  of  such  opinion  is  in  a  sense 
a  statement  of  a  fact  about  the  condition  of  the  man's  own 
mind,  but  only  of  an  irrelevant  fact,  for  it  is  of  no  conse- 
quence what  the  opinion  is.  But  if  the  facts  are  not  equally 
known  to  both  sides,  then  a  statement  of  opinion  by  the  one 
who  knows  the  facts  best  involves  very  often  a  statement  of 
a  material  fact,  for  he  impliedly  states  that  he  knows  facts 
which  justify  his  opinion. 

A  landlord  knows  the  relations  between  himself  and  his 
tenant ;  other  persons  either  do  not  know  them  at  all,  or  do 
not  know  them  equally  well,  and  if  the  landlord  says  that  he 
considers  that  the  relations  between  himself  and  his  tenant 
are  satisfactory,  he  really  avers  that  the  facts  peculiarly 
within  his  knowledge  are  such  as  to  render  that  opinion  rea- 
sonable. 

In  order  to  defeat  a  suit  for  the  specific  performance  of  a 
contract  to  convey  land,  it  is  not  necessary  that  the  fraud 
must  be  productive  of  damage  either  to  the  vendor  or  to 
third  parties.  If  the  misrepresentation  was  intentional  and 
made  for  the  purpose  of  deceiving  the  vendor,  and  the  vendor 
relies  upon  it,  and  was  deceived  by  it,  and  would  not  have 
entered  into  the  contract  but  for  the  fact  that  he  was  so  de- 
ceived, equity  will  not  enforce  the  contract  whether  it  be 
accompanied  by  damage  or  not. 

An  action  at  law  cannot  be  maintained  for  fraud  unless  ac- 
companied by  damage,  and  a  court  of  equity  will  not  set 
aside  a  contract  obtained  through  fraud  unless  it  is  produc- 
tive of  injury.  But  the  latter  does  not  apply  to  suits  for 
specific  performance.  It  is  well  settled  that  a  court  of  equity 
may  refuse  specific  performance  of  a  contract  which  it  would^ 
not  set  aside.    Although  the  court  will  refuse  to  destroy  the 
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contract,  it  will  not  further  in  any  way  the  fraudulent  de- 
sign. 

After  stating  the  general  rule  that  fraud  must  be  accom- 
panied by  damage  and  that  ''there  are  many  duties  that  be- 
long to  the  class  of  imperfect  obligations,  which  are  binding 
in  conscience,  but  which  human  laws  do  not  and  cannot  imder- 
take  directly  to  enforce,"  Chanceller  Kent  goes  on  to  say: 
"But  where  the  aid  of  a  court  of  equity  is  sought  to  carry 
into  execution  such  a  contract,  then  the  principles  of  ethics 
have  a  more  extensive  sway/'  This  statement  is  adopted  by 
Story. 

Kerr,  in  his  work  on  fraud  and  mistake,  says:  ''Where  the 
aid  of  a  court  of  equity  is  sought  by  way  of  specific  perform- 
ance of  a  contract,  the  principles  of  ethics  have  a  more  ex- 
tensive sway  than  where  a  contract  is  sought  to  be  re- 
scinded. .  .  .  Where  a  party  calls  for  specific  performance, 
he  must,  as  to  every  part  of  the  transaction,  be  free  from 
every  imputation  of  fraud  or  deceit  and  must  show  that 
his  conduct  has  been  clear,  honorable,  and  fair." 

Hovenden  says:  "Specific  performance  of  an  agreement  is 
never  compelled  unless  the  case  is  clear  of  the  imputation  of 
any  deception;  the  conduct  of  the  party  seeking  it  must  be 
free  from  all  blame." 

[Mistake.] 

In  cases  of  specific  performance  a  court  of  equity  exercises 
a  discretion,  and  knowmg  that  a  party  may  have  such  com- 
pensation as  a  jury  will  award  him  in  the  shape  of  damages 
for  the  breach  of  contract,  will  not  in  all  cases  decree  a  spe- 
cific performance;  as  in  cases  of  intoxication,  although  the 
party  may  not  have  been  drawn  in  to  drink  by  the  plaintiff, 
yet,  if  the  agreement  was  made  by  one  of  the  parties  while  in 
a  state  of  intoxication,  the  court  will  not  decree  a  specific 
performance. 

If  a  defendant  submits  that  he  entered  into  a  contract  by 
error  and  mistake,  it  would  not  be  equitable  to  compel  him 
to  perform  it,  whatever  may  be  the  responsibility  to  which 
he  is  left  liable  at  law,  if  it  is  a  valid  contract. 
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Equity  will  refuse  to  interfere  and  leave  the  claimant  to 
his  remedy  at  law  when  the  defendant,  asserting  that  he  was 
deceived  or  mistaken  and  led  to  execute  an  agreement  dif- 
ferent from  that  which  he  supposed  he  was  executing.  He 
may  show  that  the  agreement  is  void,  by  proof  of  fraud  or 
duress,  which  would  avoid  it  at  law ;  but  he  may  also  show 
that,  without  any  gross  laches  of  his  own,  he  was  led  into 
a  mistake,  by  an  uncertainty  or  obscurity  in  the  descriptive 
part  of  the  agreement,  by  which  he,  in  fact,  mistook  one  line 
or  one  monument  for  another,  though  not  misled  by  any 
representation  of  the  other  party,  so  that  the  agreement  ap- 
plied to  a  different  subject  from  that  which  he  imderstood 
at  the  time;  or  that  the  bargain  was  hard,  unequal  and  op- 
pressive, and  would  operate  in  a  manner  different  from  that 
which  was  in  the  contemplation  of  the  parties  when  it  was 
executed. 

To  establish  either  of  these  grounds  of  defence,  the  burden 
of  proof  is  plainly  on  the  defendant;  and  to  bring  his  case 
within  the  former,  he  must  show  such  mistake  on  his  part, 
or  some  misrepresentation  on  that  of  the  complainant  or  his 
agent,  seeking  to  enforce  the  performance  of  the  contract. 
In  doing  this  it  is  not  competent  for  the  defendant  merely 
to  aver  that  he  was  under  a  mistake  as  to  the  description  of 
the  route  or  other  subject-matter  of  agreement,  or,  when  the 
description  was  precise  and  clear,  that  he  signed  the  agree- 
ment without  reading  or  hearing  it  where  he  had  the  means 
offered  him  of  doing  so.  He  must  show  an  honest  mistake 
not  unputable  to  his  own  gross  negligence. 

Where  a  man  has  stipulated,  for  a  certain  consideration, 
to  permit  a  company  to  construct  a  road  over  his  land  by 
any  one  of  two  or  more  routes,  at  their  option,  it  is  not  com- 
petent for  him  afterwards  to  resist  the  performance  of  his 
agreement  by  showing  that  he  was  induced  to  believe, 
either  by  his  own  notions  or  by  the  representation  of  others, 
as  to  the  preference  of  one  over  the  other,  that  a  particular 
one  was  adopted  which  he  did  not  expect;  nor  would  this 
result  be  affected,  if  the  other  party,  or  their  agents,  had 
made  such  representation,  as  to  the  probability  of  adopting 


JuKisDicnoN,  Pleading  and  Practice  747 

one  route  in  preference  to  the  other,  or  of  the  relative  ad- 
vantages of  each.  Having,  by  the  terms  of  the  contract,  stip- 
ulated for  the  right  to  adopt  either  and  stipulated  to  pay  a 
consideration  for  such  right  of  choice,  all  representations 
respecting  the  probability  of  their  adopting  one  rather  than 
the  other,  must  be  considered  as  merged  in  the  agreement; 
and  if  in  fact,  the  one  route  would  cause  more  damage,  and 
the  land  owner  intends  to  claim  larger  compensation  in  one 
case  than  in  the  other,  the  alternative  must  be  stipulated 
for  in  the  agreement  itself. 

Equity  will  not  enforce  the  specific  performance  of  a  con- 
tract the  terms  of  which  are  ambiguous,  and  where,  by  adopt- 
ing the  construction  put  upon  them  by  the  plaintiff  they 
would  have  an  effect  not  contemplated  by  the  defendant, 
but  would  compel  him  to  include  in  the  conveyance  property 
not  intended  or  believed  by  him  to  come  within  the  terms  of 
the  contract. 

It  is  not  the  duty  of  the  vendor  to  say  to  the  purchaser, 
"You  will  not  be  able  imder  these  covenants  to  effect  your 
object*';  it  is  for  the  purchaser  to  ascertain  for  himself 
whether  what  he  purchased  will  answer  the  purpose.  It  is 
impossible  to  get  out  of  a  contract  by  saying,  "I  told  the 
vendor  what  my  intention  was,  and  he  failed  to  give  me  his 
opinion,  derived  from  information  which  was  common  to 
both,  that  I  could  not  carry  my  intention  into  effect."  In 
every  case  a  purchaser  has  some  private  reason  for  purchas- 
ing and  also  for  changing  his  mind  afterwards,  when  he  does 
so. 

It  is  of  the  greatest  importance  that  it  should  be  understood 
that  the  most  perfect  truth  and  the  fullest  disclosure  should 
take  place  in  all  cases  where  the  specific  performance  of  a 
contract  is  required,  and  that  if  this  fails,  even  without  any 
intentional  suppression,  the  court  will  grant  relief  to  the 
man  who  has  been  thereby  deceived,  provided  he  has  acted 
reasonably  and  openly. 

If  there  is  written  evidence  of  a  contract,  and  the  meaning 
on  the  face  of  it  is  quite  plain,  a  party  cannot  defend  himself 
by  saying  "I  did  not  mean  precisely  that,  I  meant  something 
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a  little  different."  If  the  words  used  are  intelligible^  a  slight 
difference  or  a  slight  mistake  will  not  prevent  there  being  a 
contract;  but  where  a  niistake  goes  to  the  greater  part  of  the 
subject-matter,  it  cannot  be  a  slight  mistake. 

It  is  true  that  in  some  cases,  if  the  party  against  whom 
specific  performance  is  sought  to  be  obtained,  satisfies  the 
court  by  clear  evidence  that  what  he  on  the  terms  of  the  con- 
tract appears  to  have  contracted  for  was  not  in  his  mind  the 
thing  in  respect  of  which  he  was  bargaining,  the  court  will 
refuse  specific  performance,  but  that  is  only  because  in  cases 
of  specific  performance  the  court  does  not  grant  that  special 
equitable  reUef  if  it  finds,  for  any  reason,  that  it  would  be 
cidled  a  hardship  or  unreasonable  to  compel  the  defendant 
specifically  to  perform  the  contract. 

A  purchaser  at  a  judicial  sale  who  voluntarily  abstains 
from  all  effort  to  get  correct  information,  and  deliberately 
assumes  the  hazard  of  making  a  purchase  ignorantly  must, 
as  a  general  rule,  bear  the  consequences  of  his  negligence. 

The  court,  when  appealed  to  in  an  action  at  law,  can  only 
consider  whether  there  was  a  valid  contract  and  a  breach. 
The  mere  mistake  of  one  party,  however  great,  will  not 
excuse  him  from  making  full  compensation.  When,  how- 
ever, application  is  made  to  the  court,  not  to  determine  and 
enforce  legal  rights,  but  ''to  do  equity"  between  the  parties, 
the  court  will  be  careful  to  do  only  equity,  and  will  not  aid 
one  party  to  take  advantage  of  the  mistake  of  the  other  party. 

Where  there  has  been  no  fraud  or  misrepresentation,  and 
the  terms  of  the  contract  were  unambiguous,  so  that  there 
was  no  reasonable  ground  or  excuse  for  a  mistake,  it  is  not 
sufficient,  in  order  to  resist  specific  performance,  for  a  party 
to  say  that  he  did  not  understand  its  meaning. 

[Hardship.] 

Where  a  bargain  is  good  at  the  commencement,  but  turns 
out  a  hard  one  afterwards,  the  coiurt  will  not  decree  a  per^ 
formance. 

A  court  of  equity  never  grants  an  injunction  except  in 
Cjftses  where  jt  would  b^  strictly  equitable  to  grant  it. 
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It  would  be  inconsistent  with  general  practice  if  a  court 
of  equity  carried  into  execution  a  specific  covenant  in  all 
cases  where  the  legal  intention  of  the  deed  is  found. 

While  the  court  determines  the  question  of  jurisdiction 
upon  principles  peculiar  to  itself ,  it  cautiously  abstains  from 
deciding  whether  either  party  has  a  remedy  at  law  against 
the  other,  leaving  each  of  them  to  agitate  that  question  in  a 
court  of  law. 

Courts  of  equity  do  not  decree  a  specific  performance  of 
an  agreement  of  which  the  consequence  would  be  a  forfeiture 
of  a  lease.  But  when  a  defendant  sets  up  the  consequence  of 
forfeiture  as  a  defence  to  a  bill  for  specific  performance,  the 
court  must  be  well  satisfied  before  it  admits  the  vaUdity  of 
such  a  defence,  that  forfeiture  will  follow  from  the  specific 
performance  of  the  agreement,  and  it  must  also  look  at  the 
fact  by  whose  acts  and  conduct  the  forfeiture  would  be  oc- 
casioned. The  court  will  not  permit  a  defendant  to  put 
himself  in  such  a  position  as  that  his  performance  of  his 
agreement  shall  create  a  forfeiture,  and  then  turn  round  and 
say  that  the  plaintiff  shall  not  have  a  specific  performance  of 
the  agreement  because  the  defendant  has  by  his  own  act 
enabled  the  landlord  to  enter  upon  the  agreement  being  per- 
formed. 

When  a  contract  follows  a  covenant  in  a  lease  giving  the 
right  or  option  to  purchase  the  premises  and  is  in  the  nature 
of  a  continuing  offer  to  sell,  it  is  the  usual  practice  of  courts  of 
equity  to  enforce  its  specific  execution  upon  the  application 
of  the  party  who  has  complied  with  its  stipulations  on  his 
part,  or  has  seasonably  and  in  good  faith  offered  and  con- 
tinues ready  to  comply  with  them.  But  it  is  not  the  in- 
variable practice. 

Specific  relief  will  be  granted  when  it  is  apparent,  from  a 
view  of  all  the  circumstances  of  the  particular  case,  that  it 
will  subserve  the  ends  of  justice;  and  it  will  be  withheld 
when,  from  a  like  view,  it  appears  that  it  will  produce  hard- 
ship or  injustice  to  either  of  the  parties.  It  is  not  sufficient, 
to  call  forth  the  equitable  interposition  of  the  court,  that  the 
legal  obligation  imder  the  contract  to  do  the  specific  thing 
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desired  may  be  perfect.  It  must  also  appear  that  the  specific 
enforcement  will  work  no  hardship  or  injustice,  for  if  that 
result  would  follow,  the  court  will  leave  the  parties  to  their 
remedies  at  law,  unless  the  granting  of  the  specific  relief 
can  be  accompanied  with  conditions  which  will  obviate  that 
result.  If  that  result  can  be  thus  obviated,  a  specific  per- 
formance will  generally  in  such  cases  be  decreed  conditionally. 
It  is  only  in  courts  of  law  that  literal  and  exact  performance 
is  required. 

If  the  actual  increase  in  the  value  of  property  exceeded  the 
estimate  made  when  a  covenant  allowing  the  lessee's  election 
to  purchase  was  drawn,  that  circumstance  furnishes  no 
grounds  for  the  court's  interference  with  the  arrangement  of 
the  parties.  The  question  in  such  cases  always  is,  Was  the 
contract  at  the  time  it  was  made  a  reasonable  and  fair  one? 
If  such  were  the  fact,  the  parties  are  considered  as  having 
taken  upon  themselves  the  risk  of  subsequent  fluctuations 
in  the  value  of  the  property,  and  such  fluctuations  are  not 
allowed  to  prevent  its  specific  enforcement. 

The  owners  of  partial  interests  in  contracts  for  land,  ac- 
quired subsequent  to  their  execution,  are  not  necessary  par- 
ties to  bills  for  their  enforcement.  The  original  parties  on 
one  side  are  not  to  be  mixed  up  in  controversies  between  the 
parties  on  the  other  side,  in  which  they  have  no  concern. 
The  general  rule  is,  that  the  parties  to  the  contract  are  the 
only  proper  parties  to  the  suit  for  its  performance,  and,  ex- 
cept in  the  case  of  an  assignment  of  the  entire  contract, 
there  must  be  some  special  circmnstance  to  authorize  a  de- 
parture from  the  rule.  It  is  obvious  that  persons,  strangers 
to  the  contract,  and,  therefore,  neither  entitled  to  the  rights 
nor  subject  to  the  liabilities  which  arise  out  of  it,  are  as  much 
strangers  to  a  proceeding  to  enforce  the  execution  of  it  as 
they  are  to  a  proceeding  to  recover  damages  for  the  breach 
of  it. 

When  parties  have  reduced  their  contracts  to  writing, 
conversations  controlling  or  changing  their  stipulations  are, 
in  the  absence  of  fraud,  no  more  received  in  a  court  of  equity 
than  in  a  court  of  law. 
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Though  a  contract  was  fair  and  just  when  made,  the  mter- 
ference  of  the  court  will  be  denied,  if  subsequent  events  have 
made  performance  by  the  defendant  so  onerous,  that  its  en- 
forcement would  impose  great  hardship  upon  him,  and  cause 
little  or  no  benefit  to.  the  plaintiff.  That  would  be  the  case 
when  there  had  been  such  a  change  in  the  character  of  a 
neighborhood  as  to  defeat  the  object  and  purpose  of  a  re- 
strictive agreement  concerning  the  use  of  property. 

Justice  Harlan  of  the  Supreme  Court  of  the  United  States 
in  a  decision  rendered  May  16,  1892,  after  a  "reasonable 
interpretation"  of  a  contract  for  the  lease  of  a  wire  between 
New  York  City  and  Philadelphia,  at  $600  per  annum,  said 
in  part: 

It  is  true  that  ia  many  adjudged  cases,  and  by  numerous  text-writers, 
the  general  rule  is  laid  down  that  equity  in  the  exercise  of  a  sound  judicial 
discretion  will  refuse  a  decree  for  specific  performance  where  it  would  be  a 
great  hardship  upon  one  of  the  parties  to  grant  relief  of  that  character. 
But  this  general  rule  is  subject,  in  its  application,  to  some  limitations  that 
arise  out  of  the  facts  of  particular  cases. 

Conceding  that  excess  of  price  was  an  ingredient  which, 
associated  with  others,  will  contribute  to  prevent  the  inter- 
ference of  a  court  of  equity.  Chief  Justice  Marshall  said: 

The  value  of  real  property  had  fallen.  Its  future  fluctuation  was 
matter  of  speculation.  At  any  rate,  this  excess  of  price  over  value,  if  the 
contract  be  free  from  imposition,  is  not  in  itself  sufficient  to  prevent  a 
decree  for  specific  performance. 

Justice  Strong  in  one  of  his  decisions  said: 

It  is  by  no  means  clear  that  a  court  of  equity  will  refuse  to  decree  the 
specific  performance  of  a  contract,  fair  when  it  was  made,  but  which  has 
become  a  hard  one  by  the  force  of  subsequent  circumstances  or  changing 
events.  These  principles  must  be  applicable  to  contracts  that  do  not  look 
to  complete  performance  within  a  defined  or  reasonable  time,  but  contem* 
plate  a  continuous  performance,  extending  through  an  indefinite  number 
of  years,  or  perpetually. 

A  court  of  equity  does  not  aflfect  to  weigh  the  actual  value, 
nor  to  insist  upon  an  equivalent  in  contracts,  where  each 
party  has  equal  compet'fence.  When  undue  advantage  is 
taken,  it  will  not  enforce  the  contract;  but  it  cannot  listen  to 
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one  party  saying  that  another  man  would  give  him  more 
money  or  better  terms  than  he  agreed  to  take.  It  may  be 
an  improvident  contract;  but  improvidence  or  inadequacy 
do  not  determine  a  court  of  equity  against  decreeing  specific 
performance. 

An  unconscionable  price,  a  clouded  title,  any  drcumstances 
of  over-reaching,  misrepresentation,  suppression  of  the 
truth,  suggestion  of  the  false,  fraud  of  any  kind,  breach  of 
confidential  relation  and  many  other  similar  causes  will  in- 
duce the  court  to  refuse  specific  performance. 

Affirming  the  action  of  the  court  below  which  refused  to 
decree  specific  performance,  Justice  Green  of  the  Supreme 
Court  of  Pennsylvania  (January  Term,  1893)  stated  that 
he  did  not  think  it  would  be  equitable  to  force  upon  any  pur- 
chaser a  title  to  seventy  acres  of  land,  at  a  price  of  fifty 
thousand  dollars,  when  the  supposed  presence  of  a  large 
body  of  coal  which  had  in  fact  been  removed  was  the  chief 
inducing  cause  of  the  contract.    He  added : 

We  do  not  discuss  or  decide  the  question  whether  the  contract  was 
within  the  legal  competency  of  Mrs.  Lamb,  because  it  is  not  necessary, 
but  we  do  think  it  proper  to  give  some  consideration  to  her  state  and  con- 
dition as  being  a  married  woman,  in  determining  whether  or  not  a  decree 
for  specific  performance  should  be  made  against  her.  The  very  recent 
emancipation  of  married  women  from  the  disabilities  formerly  incident 
to  their  relation  does  not  remove  them  fnnn  consideration  by  the  courts, 
when  questions  of  improvidence,  hardship  and  oppression,  in  contracts 
made  by  them,  require  judicial  attention.  In  so  far  as  these  circumstances 
are  recognized  as  occasions  for  intervention,  they  will  be  availed  of,  in 
favor  of  married  women  as  well  as  of  all  other  persons,  with  the  added 
consideration  of  their  less  protected  and,  comparatively  speaking,  more 
helpless  condition. 

Refusing  to  restrain  Camille  D'Arville,  the  prima-donna 
from  performing  or  singing  at  any  theatre  or  place  of  amuse- 
ment in  the  United  States  or  Canada,  except  under  the 
management  of  Edward  E.  Rice,  the  plaintiff.  Justice  La- 
throp,  of  the  Supreme  Judicial  Court  of  Massachusetts,  in 
January,  1895,  said: 

We  are  not  disposed  to  enforce  a  n^ative  covenant  where,  if  the  court 
had  the  power,  it  would  not  enforce  an  affirmative  covenant.    Suppose 


JxmisDicnoN,  PleadinO  and  Practicis  763 

the  owner  of  a  parcel  of  land  should  covenant  to  sell  it  for  a  certain  price, 
and  should  also  covenant  not  to  sell  it  to  anyone  else,  and  when  the  time 
came  for  performance  the  covenantee  was  unable  to  pay  for  it.  Here  the 
court  would  certainly  dismiss  a  bill  for  specific  performance,  whether  it 
sought  to  enforce  the  affirmative  or  n^ative  covenant. 

Taking  that  to  be  the  rule,  it  seems  to  us  plain  that,  in  the  ease  at  the 
bar,  the  court  would  not,  if  it  had  the  power,  enforce  the  affirmative 
covenant.  With  regard  to  the  failure  of  the  plaintiff  to  perform  his  pre- 
vious contract  with  the  defendant,  the  only  inference  which  can  be  drawn 
from  the  findings  of  the  Justice  who  heard  the  case  is  that  the  plaintiff 
IS  unable  to  perform  his  part  of  the  contract  and  will  be  unable  to  pet- 
form  it  unless  the  season  proves  successful.  The  defendant  ought  not  to 
be  subjected  to  this,  contingency.  Nor  ought  the  court,  by  forcing  the 
negative  covenant,  to  compel  her  to  be  so  subjected,  or  to  remain  out  of 
employment. 

Inability  on  the  part  of  the  plaintiff  to  perform  his  part  of  an  agreement 
18  a  good  ground  for  refusing  to  enforce  the  agreement  against  the  de- 
fendant in  a  bill  in  equity  for  specific  performance. 

[Plaintiff  in  DefavU.] 

There  is  nothing  of  more  importance  than  that  the  ordi- 
nary contracts  between  man  and  man,  which  are  so  necessary 
in  their  intercourse  with  each  other,  should  be  certain  and 
fixed,  and  that  it  should  be  certainly  known  when  a  man  is 
bound  and  when  not.  There  is  a  dijQBiculty  to  comprehend 
how  the  essentials  of  a  contract  should  be  di£ferent  in  equity 
and  at  law.  It  is  one  thing  to  say  that  the  time  is  so  essential 
that,  in  no  case  in  which  the  day  has  by  any  means  been 
suffered  to  elapse,  the  court  would  relieve  against  it  and 
decree  performance.  The  conduct  of  the  parties,  inevitable 
accident,  etc.,  might  induce  the  court  to  relieve.  But  it  is  a 
different  thing  to  say  the  appointment  of  a  day  is  to  have  no 
effect  at  all,  and  that  it  is  not  in  the  power  of  the  parties  to 
contract  that,  if  the  agreement  is  not  executed  at  a  par- 
ticular time,  they  shall  be  at  Hberty  to  rescind  it. 

It  has  been  held  that  as  the  vendor  had  omitted  to  com- 
plete a  purchase  for  six  months,  being  all  that  time  in  de- 
fault, he  was  considered  as  having  abandoned  the  contract. 

It  may  be  laid  down  as  an  acknowledged  rule  in  coiurts  of 
equity,  that  where  the  party  who  applies  for  a  specific  per- 
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f ormance  has  omitted  to  execute  his  part  of  the  contract  by 
the  time  appointed  for  that  pmpose,  without  being  able  to 
assign  any  sufficient  justification  or  excuse  for  his  delay,  and 
where  there  is  nothing  in  the  acts  or  conduct  of  the  other 
party  that  amoimts  to  an  acquiescence  in  that  delay,  the 
court  will  not  compel  a  specific  performance.  This  rule  ap- 
pears to  be  foimded  in  the  soundest  principles  of  policy  and 
justice.  Its  tendency  is  to  uphold  good  faith  and  punctual- 
ity in  dealing.  It  would  be  against  all  the  principles  of  equity 
to  help  those  who  show  no  equitable  title  to  relief. 

It  is  the  business  of  courts  of  equity  to  relieve  against  lapse 
of  time  in  the  performance  of  an  agreement,  and  especially 
where  the  non-performance  has  not  arisen  by  default  of  the 
party  seeking  to  have  a  specific  performance. 

If  either  party  is  guilty  of  gross  negligence  the  court  will 
not  lend  its  aid  to  complete  the  contract. 

The  general  principle  appears  to  be  perfectly  established 
that  time  is  a  circumstance  of  decisive  importance  in  land 
contracts,  but  it  may  be  waived  by  the  conduct  of  the  party; 
that  it  is  incumbent  on  the  plaintiff  calling  for  a  specific 
performance  to  show  that  he  has  used  due  diligence,  or,  if 
not,  that  his  negligence  arose  from  some  just  cause,  or  has 
been  acquiesced  in;  that  it  is  not  necessary  for  the  party  re- 
sisting the  performance  to  show  any  particular  injury  or  in- 
convenience; it  is  sufficient  if  he  has  not  acquiesced  in  the 
negligence  of  the  plaintiff,  but  considered  it  as  releasing  him. 

It  would  be  dangerous  for  the  court  to  permit  parties  to  lie 
by,  with  a  view  to  see  whether  the  contract  would  prove  a 
gaining  or  a  losing  bargain,  and,  according  to  the  event, 
either  to  abandon  it  or,  considering  the  lapse  of  time  as 
nothing,  to  claim  a  specific  performance. 

Where  there  has  been  a  subsequent  agreement,  by  which  a 
plaintiff  has  contracted  with  the  defendant  to  clear  off  and 
fence  a  piece  of  the  land  within  a  year  in  order  to  induce  the 
latter  not  to  sue  him  for  the  purchase-money,  does  not  of  it- 
self import  that  the  original  agreement  was,  or  was  not» 
abandoned;  and  parol  evidence  is  admissible  to  explain  that 
fact,  which  is  collateral  to  the  operation  of  the  instrument. 
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Such  evidence  would  not  vary  or  qualify  the  effect  of  it;  it 
would  not  only  go  to  repel  any  presumption,  or  rebut  any 
equity,  which  might  be  attempted  to  be  deduced  from  the 
instrument  itself.  If  the  agreement  is  stated  to  have  been 
given  in  consideration  of  one  dollar,  and  for  various  other 
considerations;  proof  may  be  entered  of  these  other  con- 
siderations. There  is  no  repugnancy,  in  such  a  case,  between 
the  proof  and  the  deed. 

The  defendant  is  not  bound  to  prepare  and  tender  the 
deed  until  the  complainant  pays  or  offers  to  pay  the  purchase- 
money.  A  purchaser  has  no  right  to  call  upon  the  defendant 
to  make  out  the  deed  itself,  or  to  furnish  him  with  a  draft 
thereof,  previous  to  the  time  when  the  deed  is  by  the  terms 
of  the  agreement  to  be  delivered. 

If  a  vendor  after  he  has  received  the  greater  portion  of  the 
purchase-money,  should  attempt  to  enforce  a  forfeiture  of 
the  money  paid,  under  a  stipulation  that  he  might  keep  the 
whole  amoimt  thus  received  and  the  property  also  if  the 
last  payment  was  not  made  on  a  certain  day,  the  court  would 
probably  interfere  and  compel  him  either  to  accept  the  last 
payment  and  convey  the  property,  or  to  restore  the  purchase- 
money  already  paid,  after  deducting  a  reasonable  allowance 
for  the  use  of  the  land  or  buildings  in  the  meantime. 

Although  in  theory  the  interest  is  supposed  to  be  a  fair 
equivalent  for  the  non-payment  of  money  at  the  time  agreed 
upon,  in  point  of  fact  the  person  to  whom  it  is  due  frequently 
sustains  great  losses  in  consequence  of  the  disappointment, 
which  the  legal  rate  of  interest  cannot  compensate.  On  the 
other  hand,  it  frequently  happens  that  the  perfecting  of  the 
title  and  the  delivery  of  the  possession  of  the  premises  at  the 
time  contemplated  by  the  purchaser  is  of  essential  benefit 
to  him,  which  cannot  be  compensated  by  damages  which 
are  ascertainable  by  the  ordinary  rules  of  computing  dam- 
ages. It  would  therefore  not  only  be  tmreasonable,  but  en- 
tirely unjust,  for  any  court  to  hold  that  parties  in  making 
executory  contracts  for  the  sale  or  purchase  of  real  estate, 
should  not  be  permitted  to  make  the  time  of  performance 
an  essential  and  binding  part  of  the  contract  in  equity  as 
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well  as  at  law,  where  the  other  party  was  apprised  of  the  in- 
tention to  insist  upon  a  strict  perfonnanoe  at  the  day. 

The  absence  from  the  contract  of  any  specific  mention  of 
time  within  which  it  was  to  be  completed,  which  would  be 
conclusive  against  a  defendant  at  law,  is  considered  unim- 
portant in  equity.  It  is  incumbent  upon  the  vendor  to  use 
his  utmost  diligence  to  complete  his  part  of  the  contract,  al- 
though no  time  is  specified  in  it;  and  in  equity,  the  purchaser 
is  at  liberty  to  fix  a  time  for  the  completion  of  the  contract  by 
giving  reasonable  notice  for  that  purpose.  No  doubt  this 
would  have  no  operation  at  law;  the  diflference  bemg  very 
marked  between  law  and  equity,  so  far  as  regards  this  ques- 
tion; law  only  considering  time  as  of  the  essence  of  the 
contract,  when  it  is  expressly  specified,  whatever  may  be 
the  condition  of  the  parties  and  the  property,  but  equity 
considering  time  essential  in  those  cases  only,  in  which  injury 
would  be  inflicted  upon  the  party  by  disregarding  it. 

What  constitutes  a  reasonable  notice  and  a  reasonable 
time  to  be  fixed  in  it,  must  depend  upon  the  contract  and  the 
circumstances  of  each  case. 

A  contract  may  be,  and  sometimes  is,  so  framed  as  to  show 
by  the  contrast  drawn  between  possession  and  the  comple- 
tion of  the  purchase,  that  the  former  possession  is  intended  to 
be  provisional  and  irrespective  of  title. 

The  legal  construction  of  a  contract  is,  and  must  be,  in 
equity  the  same  as  in  a  court  of  law.  A  court  of  equity  will 
relieve  against,  and  enforce,  a  specific  performance,  not- 
withstanding a  failure  to  keep  the  dates  assigned  by  the  con- 
tract, either  for  completion  or  for  the  steps  towards  com- 
pletion, if  it  can  do  justice  between  the  parties,  and  if  there 
is  nothing  in  the  express  stipulations  between  the  parties, 
the  nature  of  the  property,  or  the  surrounding  circum- 
stances, which  would  make  it  inequitable  to  interfere  with 
and  modify  the  legal  right.  This  is  what  is  meant,  and  all 
that  is  meant,  when  it  is  said  that  in  equity  time  is  not  of 
the  essence  of  the  contract. 

The  "nature  of  the  property"  is  illustrated  by  the  case 
of  reversions,  mines  or  trades.    The  "surrounding  circun^ 


JuKiSDicTiON,  Pleading  and  Practice  757 

stances"  must  depend  on  the  facts  of  each  particular 
case. 

Contracts  ought  to  be  performed.  To  break  them,  and 
to  propose  compensation  for  the  breach  by  damages  is  not 
complete  justice. 

A  purchaser  having  once  gone  on  negotiating  beyond  the 
time  fixed  in  the  contract,  he  is  bound  not  to  give  immediate 
notice  of  abandonment,  but  must  give  a  reasonable  notice  of 
his  intention  to  give  up  his  contract  if  title  is  not  shown. 

A  party  may  not  trifle  with  his  contracts  and  still  ask  the 
aid  of  a  court  of  equity.  Neither  will  the  law  be  adminis- 
tered in  a  spirit  of  technicality,  and  so  as  to  defeat  the  ends  of 
justice. 

On  a  bill  for  specific  performance  it  was  observed,  that 
where  an  estate  was  sold  at  auction  it  was  difficult  to  state 
specifically,  all  the  little  particulars  relative  to  the  quantity, 
title  and  situation  of  the  property,  so  as  not  to  call  for  allow- 
ance and  consideration  when  the  bargam  comes  to  be  ex- 
ecuted. The  binding  force  of  the  contract  and  the  considera- 
tion of  enforcing  it  depends  essentially  upon  the  good  faith 
with  which  it  was  made.  Some  care  and  vigilance  must  be 
exacted  of  the  purchaser. 

It  has  never  been  held  that  a  man  is  obliged  to  take  a 
thing  with  compensation  when  the  thing  is  substantially 
and  materially  different  from  that  which  he  was  induced  by 
the  representations  made  to  him  to  believe  that  he  bought. 
Vendors  are  not  to  be  permitted  to  say  that  the  purchaser 
ought  to  have  found  out  for  them  the  blimder  which  they 
failed  to  find  out  for  themselves. 

When  the  pToperty  conveyed  falls  short  of  the  right  num- 
ber of  acres  to  a  small  extent,  or  comprises  a  larger  number  of 
acres,  pecuniary  compensation  may  be  given  or  taken  by 
one  side  or  the  other,  but  pecuniary  compensation  cannot  be 
given  when  the  land  to  which  a  title  cannot  be  made  is  a 
material  part  of  the  property  bought. 

It  has  been  said  by  way  of  criticism  that  a  practice  sprang 
up  in  the  courts  of  equity  of  disregarding  the  old  sensible  rule 
that  3k  bargain  is  a  bargain,  and  that  people  should  not  be 
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held  to  it,  and  of  making  bargains  for  the  contracting  parties 
which  they  never  would  have  made  for  themselves. 

A  covenant,  valid  and  enforceable  in  equity,  which  limits 
and  restricts  the  use  of  a  slice  of  the  street  front  of  a  lot  so  as 
to  prevent  building  thereon,  is  an  encumbrance.  The  title, 
therefore,  is  not  free  and  clear  from  encTunbrance,  and  the 
court  will  so  hold. 

A  purchaser  at  a  judicial  sale  is  entitled  to  a  marketable 
title,  free  from  reasonable  doubt.  He  bids  on  the  assumption 
that  there  are  no  imdisclosed  defects.  The  purchaser  pays 
and  the  seller  receives  a  consideration,  regulated  in  view  of 
this  implied  condition.  But  the  question  presented  to  the 
coiu't  on  an  application  to  compel  a  purchaser  at  a  judicial 
sale  who  raises  objections  to  the  title  tendered  to  complete 
the  bargain,  is  not  the  same  as  if  it  was  raised  in  a  direct 
proceeding  between  the  very  parties  to  the  right.  Where 
all  the  parties  in  interest  are  before  the  com-t  and  the  court 
has  jurisdiction  to  decide,  they  are  concluded  by  the  judg- 
ment pronounced,  so  long  as  it  stands  unreversed,  however 
imperfectly  the  evidence  of  facts  were  presented  upon  which 
the  adjudication  was  made,  or  however  doubtful  the  ad- 
judication may  have  been  in  point  of  law.  The  court  stands 
in  quite  a  different  attitude  where  it  is  called  upon  to  compel 
a  purchaser  to  take  title  under  a  judicial  sale,  who  asserts 
that  there  are  outstanding  rights  and  interests  not  cut  off  or 
concluded  by  the  judgment  under  which  the  sale  was  made. 
The  objection  may  involve  a  mere  question  of  fact  or  it  may 
involve  a  pure  question  of  law  upon  imdisputed  facts.  In 
either  case  it  may  very  well  happen  that  the  question  is 
so  doubtful  that,  although  the  court  would  decide  it  upon 
the  facts  disclosed,  in  a  proceeding  where  all  the  parties  in- 
terested were  before  the  court,  nevertheless  it  would  decline 
to  pass  upon  it  in  a  proceeding  to  compel  a  purchaser  to  take 
title  and  would  relieve  him  from  his  purchase.  The  reason  is 
obvious.  The  purchaser  is  entitled  to  a  marketable  title.  A 
title  open  to  a  reasonable  doubt  is  not  a  marketable  title. 
The  court  cannot  make  it  by  passing  upon  an  objection  de- 
pending on  a  disputed  question  of  fact,  or  a  doubtful  ques- 
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tion  of  law,  in  the  absence  of  the  party  in  whom  the  out- 
standing right  was  vested.  He  would  not  be  bound  by  the 
adjudication  and  could  raise  the  same  question  in  a  new  pro- 
ceeding. The  cloud  upon  the  purchaser's  title  would  re- 
main, although  the  court  undertook  to  decide  the  fact  or  the 
law,  whatever  the  moral  weight  the  decision  might  have.  It 
would  be  especially  unjust  to  compel  a  purchaser  to  take  a 
title,  the  validity  of  which  depended  upon  a  question  of  fact, 
where  the  facts  presented  upon  the  application  might  be 
changed  on  a  new  inquiry  or  be  open  to  opposing  inferences. 
There  must  doubtless  be  a  real  question  and  a  real  doubt. 
But  this  situation  existing,  the  purchaser  should  be  dis- 
charged. 

A  good  title  means  not  merely  title  valid,  in  fact,  but  a 
marketable  title  which  can  again  be  sold  to  a  reasonable  pur- 
chaser or  mortgaged  to  a  person  of  reasonable  prudence  as 
security  for  the  loan  of  money. 

A  purchaser  will  not  generally  be  compelled  to  take  a  title 
when  there  is  a  defect  in  the  record  title  which  can  be  cured 
only  by  a  resort  to  parol  evidence,  or  when  there  is  an  ap- 
parent encumbrance  which  can  be  removed  or  defeated  only 
by  such  evidence;  and,  so  far  as  there  are  exceptions  to  this 
rule,  they  are  extraordinary  cases  in  which  it  is  very  clear 
that  the  purchaser  can  suffer  no  harm  from  the  defect  or 
encumbrance. 

A  court  of  equity  often  says  this  is  a  title  which,  although 
we  think  it  available,  is  not  one  which  we  will  compel  an  un- 
willing purchaser  to  take. 

Dealings  in  real  estate  generally  involve  large  pecuniary 
values  and  large  amounts  are  frequently  invested  in  build- 
ings and  other  improvements.  The  law  is  such  that  an  ad- 
verse claim  need  not  be  asserted  for  many  years  until  time 
has  closed  the  mouths  of  living  witnesses  and  destroyed 
ancient  muniments  of  title.  For  many  purposes  a  doubtful 
title  is  a  worthless  title.  Hence  it  is  generally  the  expecta- 
tion of  vendees  entering  into  executory  contracts  for  the 
purchase  of  land  that  they  will  receive  not  only  a  good  title, 
but  one  free  from  reasonable  doubt  and  damaging  infirmity; 
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and  such  a  title  it  must  be  assumed  that  every  fair,  honest 
vendor  expects  to  give  imless  he  is  freed  from  the  obligation 
by  some  express  stipulation  in  the  contract,  and  this  under- 
standing should  be  respected  and  enforced  by  both  courts 
of  law  and  equity. 

It  is  true  that  courts  of  equity  have,  in  some  cases,  com- 
pelled purchasers  to  take  titles  resting  upon  adverse  posses- 
sion. But  in  such  cases  the  adverse  possession  was  estab- 
lished beyond  any  reasonable  doubt.  It  is  a  fact  usually 
open  and  notorious  and  generally  known  to  many  wit- 
nesses.   Such  a  title  is  strengthened  by  every  passing  hour. 

The  practice  of  the  court  has  not  been  to  decree  specific 
performance  if  there  is  a  reasonable  doubt  on  the  construction 
of  the  instrument  on  which  the  plaintiff's  title  depends,  and 
if  there  are  persons  not  parties  who  would  have  a  right  to 
dispute  the  defendant's  title. 

When  a  person  sells  property  which  he  is  neither  able  to 
convey  himself  nor  has  the  power  to  compel  a  conveyance  of 
it  from  any  other  person,  the  purchaser,  as  soon  as  he  finds 
that  to  be  the  case,  may  say,  "I  will  have  nothing  to  do  with 
it."  The  purchaser  is  not  bound  to  wait  to  see  whether  the 
vendor  can  induce  some  third  person  (who  has  the  power)  to 
join  in  making  a  good  title  to  the  property  sold. 

Every  one  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon 
him  without  his  consent. 

Pollock  on  Contracts  says:  '' Rights  arising  out  of  con- 
tracts cannot  be  transferred  if  they  are  coupled  with  liabil- 
ities or  if  they  involve  a  relation  of  personal  confidence  such 
that  the  party  whose  agreement  conferred  those  rights  must 
have  intended  them  to  be  exercised  only  by  him  in  whom  he 
actually  confided." 

In  a  contract  of  sale,  where  payment  of  a  portion  of  the 
pm-chase-money  is  deferred  and  there  is  no  provision  for 
securing  such  payment,  it  is  a  necessary  inference  that  the 
character  and  solvency  of  the  vendee  was  an  inducement  to 
the  contract,  and  the  contract  cannot  be  assigned  so  as  to 
permit  the  assignee  to  enforce  it  and  compel  the  vendor  to 
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substitute  the  obligation  of  any  other  person  for  the  obliga- 
tion of  the  one  with  whom  the  contract  was  made. 

A  party  to  a  contract,  or  those  standing  on  his  rights,  to 
entitle  himself  to  a  specific  performance  of  the  provisions  of 
the  contract,  which  are  to  be  performed  for  his  benefit,  must 
affirmatively  establish  that  he  has  faithfully  kept  and  per- 
formed, or  is  ready  and  willing  to  keep  and  perform,  all  the 
provisions  of  the  contract  resting  upon  him  to  perform,  for 
the  benefit  of  the  other  party. 

[Lapse  of  Time^  Cost,  Lack  of  Equity.] 

The  rule  is  well  settled  that  in  an  action  at  law  upon  the 
contract,  or  to  recover  back  the  consideration  as  upon  a 
rescission  of  the  contract  by  the  act  of  one  of  the  contracting 
parties,  can  only  be  maintained  upon  technical  and  f  onnal  de- 
fault, unless  it  may  be  in  some  exceptional  cases,  as  when  a 
party  has  put  it  out  of  his  power  to  perform,  so  that  a  tender 
and  demand  would  be  nugatory.  The  same  principle  applies 
when  equitable  relief  is  sought,  on  the  alleged  groimd  of  a 
rescission  of  the  contract  by  the  act  or  default  of  one  of  the 
parties  to  it. 

The  distinction  between  an  action  for  specific  performance 
in  equity  and  a  suit  at  law  for  damages,  for  non-performance, 
is  this,  that  in  the  latter  the  right  of  action  grows  out  of  a 
breach  of  the  contract,  and  a  breach  must  exist  before  the 
commencement  of  the  action  whUe  in  the  former  the  con- 
tract itself,  and  not  a  breach  of  it,  gives  the  action. 

A  demand  of  performance  before  suit  brought  is  only  im- 
portant in  reference  to  the  costs  of  the  action,  and  has  no 
bearing  upon  the  merits  or  the  rights  of  the  parties.  But 
by  a  demand  and  refusal  the  party  liable  to  perform  is  put 
in  the  wrong  and  in  the  situation  of  unreasonably  resisting 
the  claun  of  his  adversary,  and  is,  therefore,  chargeable  with 
costs. 

Costs  in  equity  are  always  in  the  discretion  of  the  court; 
and  whether  they  are  granted  or  withheld  they  are  but  in- 
cidents to  and  no  part  of  the  relief  sought.  A  party  getting 
the  relief  asked  may  be  compelled  to  pay  costs,  but  never- 
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theless  his  cause  of  action  had  accrued  upon  the  filing  of  the 
bill  or  the  commencement  of  the  suit. 

A  party  filing  a  bill  for  a  specific  perfonnance,  upon  an 
offer  of  performance  on  his  part  and  a  demand  from  the 
other  party,  must  make  the  proper  offer  in  his  complaint;  and 
if  he  is  able  to  perform  at  the  time  of  final  judgment,  he  is 
entitled  to  his  relief,  although  he  may  not  have  been  in  a 
situation  to  perform  it  at  the  time  he  brought  his  suit.  The 
rule  is,  that  the  plaintiff,  in  actions  for  the  specific  perform- 
ance of  contracts,  must  aver  and  plead  performance,  or  a 
readiness  and  willingness  to  i)erform  on  his  part. 

The  rule  of  equity  is,  that  the  cause  of  action  arises  when, 
and  as  soon  as,  the  party  has  a  right  to  apply  to  a  court  of 
equity  for  relief. 

When  the  party  entitled  to  a  specific  performance  of  an 
agreement  to  convey  land  has  been  in  the  xminterrupted  pos- 
session of  the  premises  an  objection  to  a  decree,  on  accoimt  of 
the  lapse  of  time,  will  not  be  sustained.  The  possession 
saves  the  action  and  makes  the  case  an  exception  to  the  rule 
which  controls  the  other  executory  contracts. 

If  in  equity  the  title  to  the  real  property  is  vested  in  the 
plaintiff  either  as  against  the  defendant  or  third  persons,  the 
right,  just  so  far  as  it  has  vested,  will  be  protected  whenever 
it  is  assailed. 

An  agreement  for  a  lease  is  not  a  lease,  or  an  equivalent  to 
a  lease,  and  an  agreement  to  create  or  grant  an  easement  is 
not  a  grant  or  its  equivalent. 

The  statute  of  limitations,  by  which  a  suit  for  equitable 
relief  is  absolutely  barred  by  lapse  of  time,  does  not  affect 
the  general  doctrines  of  equity  or  the  principles  upon  which 
relief  is  granted  in  particular  cases,  or  a  particular  class  of 
cases. 

The  time  within  which  actions  may  be  brought  for  specific 
performance  of  contracts  has  not  been  extended  by  implica- 
tion by  the  statutes  prescribing  a  time  within  which  the  ac- 
tion must  in  all  cases  be  brought.  The  question  still  remains, 
and  must  be  decided  in  each  action,  although  brought  within 
the  statutory  limit  as  to  time,  whether  under  the  peculiar 
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circumstances  equity  and  good  conscience  require  that  the 
contract  shall  be  specifically  performed  or  whether  the  party 
should  be  left  to  his  remedy  at  law  for  non-performance. 

An  action  for  specific  performance  is  the  same  whether  the 
contract  is  imder  seal  or  in  writing,  without  seal  or  verbal, 
and  does  not  depend  and  is  not  based  solely  upon  the  con- 
tract, but  upon  other  circumstances  in  connection  with  the 
contract.  Sometimes  a  specific  performance  will  be  granted 
of  a  contract  void  and  not  capable  of  being  enforced. 

In  an  equitable  action  for  specific  performance,  the  rule, 
amply  sustained  by  authority,  is  that  no  tender  or  oflfer  of 
performance  by  the  other  party  to  the  contract  and  a  demand 
of  performance  by  plaintiff  before  suit  is  necessary;  that  it  is 
enough  that  he  is  ready  and  willing  to  perform  at  the  time  of 
bringing  the  action  (unless  his  rights  have  been  lost  by 
laches),  and  that  he  offers  to  perform  in  his  complaint.  The 
reason  for  this  equitable  rule  is  that  in  such  cases  the  court 
can  grant  just  such  reUef  as  a  party  may  show  himself  en- 
titled to,  and  upon  such  conditions  as  will  protect  the  other 
party. 

Change  in  the  circumstances  of  the  parties,  and  in  the 
situation  of  the  subject-matter  of  the  contract,  the  destruc- 
tion of  evidence,  and  the  death  of  one  of  the  parties  to  the 
contract,  who  if  living  could  make  clear  what  his  successor 
might  not  be  able  to  explain,  have  been  given  as  reasons  for 
denying  the  relief. 

AflBrming  the  decision  of  the  Circuit  Court  for  Volusia 
Coimty,  Florida,  which  sustained  a  demurrer  interposed  to 
a  bill  to  compel  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  on  the  groimd  of  lack  of  equity,  Justice 
Brewer  said : 

Nowhere  on  the  face  of  the  bill  is  the  value  of  the  property  disclosed; 
nothing  to  show  a  value  sufficient  to  give  jurisdiction  to  the  Circuit  Court, 
but  by  the  affidavits  filed  after  the  decree  of  dismissal  it  appears  that  the 
entire  property  was  worth  at  the  time  of  the  decree  (which  was  less  than 
a  month  and  a  half  after  the  filing  of  the  bill)  the  simi  of  $15,000.  The 
half  interest  was  worth  at  the  date  of  his  contract,  as  shown  by  the  stip- 
ulated price,  but  $150,  while  at  the  time  he  brings  his  suit  it  is  worth 
$7,500.    It  does  not  appear  that  he  has  done  anything  towards  bringing 
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about  such  increase  of  value,  and  no  excuse  is  shown  for  his  ij^orance  of 
the  exact  condition  of  affairs,  or  his  inattention  to  the  matter,  except  his 
residence  in  a  remote  province. 

So  that  we  have  presented  the  case  of  one  who,  investing  a  dollar  in  a 
proposed  purchase  of  lands,  and  doing  nothing  to  assist  his  vendor  in 
furnishing  the  property  or  performing  the  work  necessary  to  be  furnished 
and  performed  by  such  vendor  to  acquire  title  to  the  lands,  waits  nine 
years  after  his  contract  has  been  entered  into,  nearly  nine  years  after  he 
has  good  reason  to  believe  that  such  vendor  repudiates  all  liability  under 
the  contract,  nearly  five  years  after  notice  has  been  given  by  such  vendor 
of  his  acquisition  of  the  title  by  filing  the  deed  in  the  public  records,  two 
years  after  he  receives  actual  notice  of  that  fact,  and  then  without  the 
tender  of  any  money,  or  other  consideration,  appeals  to  a  court  of  equity 
to  compel  such  vendor  to  deed  to  him  an  interest  in  land  worth  at  the  time 
of  his  contract  only  $150,  and  now  $7,500.  It  seems  to  us  to  be  a  case  of 
purely  speculative  contract  on  the  part  of  the  plaintiff;  doing  nothing 
himself,  he  waits  many  years  to  see  what  the  outcome  of  the  purchase  by 
defendant  shall  be.  If  such  piu*chase  proves  a  profitable  investment,  he 
will  demand  his  share;  if  unprofitable,  he  will  let  it  alone.  Under  those 
circimciBtances  the  long  delay  is  such  laches  as  forbids  a  court  of  equity  to 
interfere. 

[Ahaiement  of  Consideration  for  Part  Performance.] 

Where  a  man  proposes  to  convey  the  whole  of  an  estate  as 
owner  in  fee  simple,  and  it  turns  out  that  he  is  only  entitled 
pur  autre  vie,  and  that  his  wife  has  the  remainder,  there  the 
coiu*t  can  insist  on  his  making  good  his  contract  to  the  ex- 
tent to  which  he  is  able  to  make  it  good,  and  he  must  submit 
to  an  abatement  of  the  consideration  to  be  paid  for  that 
which  he  improperly  alleged  he  was  capable  of  selling. 

The  general  rule  is  that  where  there  is  a  deficiency  in 
quantity,  such  deficiency  is  propedy  the  subject  of  compen- 
sation; but  that  rule  must  be  confined  within  certain  limits. 
Where  a  person  sells  a  certain  number  of  acres,  and  finds 
that  he  has  only  little  more  than  half  of  what  he  has  disposed 
of,  that  is  not  a  case  for  compensation,  but  one  for  avoiding 
the  contract. 

If  a  man  sells  freehold  land,  and  it  turns  out  to  be  copyhold, 
that  is  not  a  case  for  compensation;  so  if  it  tmns  out  to  be 
leasehold,  that  is  not  a  case  for  compensation ;  so  if  one  sells 
property  to  another  who  is  particularly  anxious  to  have  the 
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right  of  sporting  over  it,  and  it  turns  out  that  he  cannot  have 
the  right  of  sporting,  because  it  belongs  to  somebody  else,  it 
is  not  a  case  in  which  the  court  can  ascertain  what  should 
be  the  amount  of  compensation  to  be  given.  In  all  these 
cases  the  court  simply  says  it  will  avoid  the  contract,  and  it 
will  not  allow  either  party  to  enforce  it,  unless  the  person 
who  is  prejudiced  by  the  error  be  willing  to  perform  the  con- 
tract without  compensation. 

The  cases  in  which  the  contract  has  been  enforced  par- 
tially, and  a  partial  interest  has  been  ordered  to  be  conveyed, 
have  been  where  the  vendor  has  represented  that  he  could  sell 
the  fee  simple,  and  the  purchaser  has  been  induced  by  that 
representation  to  believe  that  he  could  purchase  the  fee 
simple. 

In  some  cases  where  the  vendor  shows  title  to  a  portion 
only  of  the  land  contracted,  or  has  wrongfully  parted  with 
part,  justice  may  be  done  by  an  apportionment  of  the  con- 
sideration, if  the  vendee  consent  to  take  part  with  an  abate- 
ment of  the  price.  So,  where  the  vendee  knows  at  the  time 
of  entering  into  the  contract  that  the  vendor  has  title  to  a 
part  only  of  the  land,  compensation  will  be  denied. 

Equity  looks  at  the  substance  of  the  contract,  and  when 
the  agreement  can  be  substantially,  though  not  literally, 
carried  out,  without  changing  the  nature  of  the  contract,  or 
substituting  a  new  one,  and  do  justice  between  the  parties, 
it  will  be  so  enforced.  The  doctrine  of  compensation  rests 
upon  this  principle. 

And  so  where  land  is  held  as  tenants  in  common  by  several 
persons  who  have  jointly  agreed  to  convey  the  same,  some  of 
whom  are  not  boimd  or  are  deceased,  those  who  are  liable, 
or  who  survive,  may  be  compelled  in  a  suit  on  the  contract, 
to  convey  their  individual  or  proportionate  interests  as 
tenants  in  common. 

If  a  defect  in  title  existed  at  the  date  of  contract,  or  was 
due  to  some  fault  or  to  some  act  of  the  vendor  subsequent  to 
the  contract,  the  court  will  generally  entertain  an  action  for 
specific  performance  and  retain  jurisdiction  for  the  purpose  of 
awarding  damages.    But  where  the  defect  in  the  title  arises 
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after  the  making  of  the  contract,  without  any  fault  of  the 
vendor,  and  the  vendee  knew  of  the  defect  in  the  title  when 
he  commenced  his  action,  it  was  formerly  the  rule  that 
the  court  would  not  retain  the  action  for  the  purpose  of 
awardmg  damages.  This  rule  was  adopted  because  the 
vendee  should  not  commence  a  fruitless  action  in  equity 
simply  to  recover  there  his  damages  for  breach  of  contract. 
The  rule  has  been  modified  by  the  practice  which  authorizes 
the  joinder  of  legal  and  equitable  causes  of  action,  and  while 
the  equitable  relief  will  be  denied  in  such  a  case,  now  the 
action  will  be  retained  and  the  issue  as  to  breach  of  contract 
and  damages  will  be  sent  to  a  jury  for  trial. 

This  rule  was  adopted  in  equity  not  solely  because  at  the 
time  of  the  commencement  of  the  action  the  defects  in  the 
title  existed  to  the  knowledge  of  the  vendee,  but  also  because 
the  case  was  such  that  at  the  time  of  the  rendition  of  the 
judgment  the  court  could  not  grant  the  equitable  relief.  The 
rule  and  the  ground  upon  which  it  is  based  have  no  applica- 
tion to  a  case  where  the  defect  has  disappeared  at  the  time 
of  the  trial,  and  the  court  can  then  give  an  eflfective  judgment 
for  the  equitable  relief  demanded. 

The  plaintiff  in  an  equity  action,  as  a  general  rule,  should 
not  be  turned  out  of  court  on  account  of  any  defence  inter- 
posed to  his  action,  if  at  the  time  of  the  trial  the  facts  are 
such  that,  if  he  then  commenced  his  action,  he  would  be  en- 
titled to  the  equitable  relief  sought. 

If  a  vendor  has  no  title  or  a  defective  title  to  land  which 
he  contracts  to  sell,  and  subsequently  obtains  a  perfect  title, 
he  can  be  compelled  by  the  vendee  to  perform  his  contract. 
And  why  should  the  vendor  not  be  compelled  to  perform  if 
he  perfects  his  title  while  the  action  for  specific  performance 
is  pending?  A  perfect  title  by  the  vendor  is  no  part  of  the 
vendee's  cause  of  action,  and  he  is  just  as  much  entitled  to 
equitable  relief,  and  the  equity  court  is  just  as  competent  to 
give  it,  whether  the  title  was  perfected  before  or  after  the 
commencement  of  the  action. 

The  doctrine  that  a  court  of  equity  will  decree  the  specific 
performance  of  an  agreement  by  which  the  husband  cove- 
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nants  that  his  wife  shall  execute  a  conveyance  to  bar  her  of 
her  estate,  when  performance  is  resisted  on  the  ground  of  the 
wife's  refusal  to  join  in  the  deed,  was  pointedly  and  emphati- 
cally condemned  by  Justice  Story. 

An  eminent  English  jurist  decides  these  points:  that  a  hus- 
band and  wife,  having  a  joint  power  of  appointment  by  deed 
over  the  wife's  estate,  agree  in  writing  to  sell  it,  a  decree  for 
specific  performance  cannot  be  against  them;  and  under  a 
contract  by  husband  and  wife  for  sale  of  the  wife's  estate, 
the  court  will  not  decree  him  to  procure  her  to  join. 

If  the  refusal  of  the  wife  is  made  in  bad  faith,  or  by  the 
procurement  of  the  husband,  merely  to  enable  him  to  escape 
his  just  obligation,  the  court  may  decree  a  conveyance  by  the 
husband  alone,  and  compel  him  to  give  indemnity  by  mort- 
gage or  otherwise  against  the  claim  of  the  wife. 

[Liquidated  Damages  for  Breach  of  ConiraCl.] 

For  the  breach  of  contracts  the  conunon  law  gives  a  single 
remedy.  It  requires  the  wrongdoer  to  pay  a  siun  of  money 
as  compensation.  But  there  are  many  contracts  for  the 
breach  of  which  such  a  remedy  is  inadequate;  and  that  in- 
adequacy has  given  rise  to  the  jurisdiction  of  equity  to  en- 
force  specific  performance  of  contracts,  requiring  the  per- 
formance  or  omission  of  the  very  acts  agreed  upon.  The 
remedy  is  thus  made  identical  with  the  right  withheld,  and 
the  defendant  is  thereby  deprived  of  the  option  which  the 
legal  remedy  practically  gives  him,  to  disregard  the  actual 
obligation  by  which  he  is  bound,  and  pay  a  siun  of  money 
in  place  thereof.  The  inadequacy  of  the  legal  remedy,  by 
compensation  in  damages  is  generally  regarded  as  conspicu- 
ous in  cases  of  agreements  for  the  sale  and  piu'chase  of  real 
estate,  each  parcel  of  which  differs  in  some  respects  from 
others.  Such  property  is  usually  bought  because  it  possesses 
some  feature  which  attracts  by  personal  gratification,  and 
determines  the  piu'chaser  to  make  some  particular  use  of  it. 

In  his  book  on  Specific  Performance,  Lord  Justice  Pry  says : 

The  question  always  is,  What  is  the  agreement?    Is  it  that  one  certain 
thing  shall  be  done,  with  a  penalty  added  to  secure  its  performance,  or  is 
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it  that  one  of  two  things  shall  be  done,  namely,  the  performance  of  the 
act  or  the  payment  of  the  sum  of  money?  If  the  former,  the  fact  of  the 
penalty  being  annexed  will  not  prevent  equity  from  enforcing  the  perform- 
ance of  the  very  thing,  and  thus  carrying  out  the  intention  of  the  parties; 
if  the  latter,  the  contract  is  satisfied  by  the  payment  of  a  sum  of  money, 
and  there  is  no  ground  for  equitable  procedure  against  the  party  having 
the  election. 

And  Lord  Justice  Knight-Bruce  says: 

If  I  were  now  deciding  the  cause,  I  should  probably  come  to  the  conclu- 
sion that,  in  a  case  where  a  covenant  is  protected  (if  I  may  use  the  expres- 
sion) by  a  provision  for  liquidated  damages,  it  must  be  in  the  judicial  dis- 
cretion of  the  court,  according  to  the  contents  of  the  whole  instrument, 
and  the  nature  and  circumstances  of  the  particular  instance,  whether  to 
hold  itself  bound  or  not  bound,  upon  the  ground  of  it,  to  refuse  an  injunc- 
tion if  otherwise  proper  to  be  granted. 

Sutherland  in  his  treatise  on  the  Law  of  Damages,  con- 
cerning Alternative  Contracts,  says: 

These  are  such  as  by  theu:  terms  may  be  performed  by  doing  either  of 
several  acts  at  the  election  from  whom  performance  is  due.  Performance 
in  one  of  the  modes  is  a  performance  of  the  entire  contract,  and  no  question 
of  damages  arises.  Such  a  contract,  therefore,  is  not  one  for  liquidate 
damages.  .  .  .  Stipulating  the  damages  and  promising  to  pay  them 
in  case  of  a  default  in  the  performance  of  an  otherwise  absolute  under- 
taking, does  not  constitute  an  alternative  contract.  The  promisor  is  bound 
to  perform  his  contract,  though  there  is  generally  a  practical  option  to 
violate  it  and  take  the  consequence,  but  he  is  entitled  to  no  election  to  pay 
the  liquidated  damages  and  thus  discharge  himself. 

[Relief  for  Mistake  of  Law.] 

Delivering  the  opinion  of  the  United  States  Supreme  Court, 
February  Term,  1823,  on  an  appeal  from  the  Circuit  Court  of 
Rhode  Island,  Chief  Justice  Marshall  said  in  part : 

In  general,  the  mistakes  against  which  a  court  of  equity  relieves  arc 
mistakes  of  fact.  The  decisions  on  this  subject,  though  not  always  very 
distinctly  stated,  appear  to  be  founded  on  some  misconception  of  fact. 
Yet  some  of  them  bear  considerable  analogy  to  that  under  consideration. 
Among  these  that  class  of  cases  in  which  a  joint  obligation  has  been  set  up 
in  equity  against  the  representatives  of  a  deceased  obligor,  who  were 
discharged  at  law.  If  the  principal  of  these  decisions  be  that  the  bond  was 
joint  from  a  mere  mistake  of  the  law  and  that  the  court  will  relieve  against 
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this  mistake  on  the  ground  of  the  pre-existing  equity  arising  from  the  ad- 
vance of  money,  it  must  be  admitted  that  they  have  a  strong  bearing  on 
the  case  at  bar.  But  the  judges  in  the  courts  of  equity  seem  to  have 
placed  them  on  mistake  in  fact,  arising  from  the  ignorance  of  the  draughts- 
man. 

Yet  the  course  of  the  court  seems  to  be  uniform  to  presume  a  mistake 
in  point  of  fact  in  every  case  where  a  joint  obligation  has  been  given,  and 
a  benefit  has  been  received  by  the  deceased  obligor.  No  proof  of  actual 
mistake  is  required.  The  existence  of  an  antecedent  equity  is  sufficient. 
In  cases  attended  by  precisely  the  same  circimistances,  so  far  as  respects 
mistake,  relief  will  be  given  against  the  representatives  of  a  deceased 
obligator  who  had  received  the  benefit  of  the  obligation,  and  refused 
against  the  representatives  of  him  who  had  not  received  it.  Yet  the  legal 
obligation  is  as  completely  extinguished  in  the  one  case  as  in  the  other; 
and  the  facts  stated,  in  some  of  the  cases  in  which  these  decisions  have  been 
made,  would  rather  conduce  to  the  opinion  that  the  bond  was  made 
joint  from  ignorance  of  the  legal  consequences  of  a  joint  obligation  than 
from  any  mistake  in  fact 

******** 

Although  we  do  not  find  the  naked  principle  that  relief  may  be  granted 
on  accoimt  of  ignorance  of  the  law,  asserted  in  the  books,  we  find  no  case 
in  which  it  has  been  decided  that  a  plain  and  acknowledged  mistake  in 
law  is  beyond  the  reach  of  equity.  In  this  case,  the  fact  of  mistake  is 
placed  beyond  controversy.  We  find  no  case  which  we  think  precisely  in 
point,  and  are  unwilling,  where  the  eflFect  of  the  instrument  is  acknowl- 
edged to  have  been  entirely  misunderstood  by  both  parties,  to  say  that  a 
court  of  equity  is  incapable  of  granting  relief. 

The  decree  which  followed  the  decision  read : 

Decree.  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
of  the  Circuit  Court  of  the  United  States  for  the  District  of  Rhode  Island, 
and  was  argued  by  counsel.  On  consideration  whereof,  this  court  is  of 
the  opinion  that  the  Circuit  Court  erred  in  sustaining  the  demurrer  of  the 
defendants  and  dismissing  the  bill  of  complaint.  It  is,  therefore,  decreed 
and  ordered  that  the  decree  of  the  said  Circuit  Court  in  this  case  (Hunt 
versus  Roysmanier's  Administrators)  be,  and  the  same  is  hereby  reversed 
and  annulled.  And  it  is  further  ordered  that  the  said  cause  be  remanded 
to  the  said  Circuit  Court  with  directions  to  permit  the  defendants  to  with- 
draw their  demurrers  and  to  answer  the  bill  of  the  complainants. 

The  same  case,  again  coining  before  the  Supreme  Court 
on  a  second  appeal,  Justice  Washington  concluding  the  opin- 
ion  says: 
49 


770  Federal  Courts  and  Practice 

It  is  not  the  intention  of  the  Court  in  the  case  now  under  consideration 
to  lay  it  down,  that  there  may  not  be  cases  in  which  a  court  of  equity  will 
relieve  against  a  plain  mistake  arising  from  ignorance  of  the  law.  But  we 
mean  to  say  that  where  the  parties,  upon  deliberation  and  advice,  reject 
one  species  of  security  and  agree  to  select  another  under  a  misapprehension 
of  the  law  as  to  the  nature  of  the  security  so  selected,  a  court  of  equity  will 
not,  on  the  ground  of  such  misapprehension  and  the  insufficiency  of  such 
security  in  consequence  of  a  subsequent  event — ^not  foreseen,  perhaps,  or 
thought  of — direct  a  new  security  of  a  different  character  to  be  given,  or 
decree  that  to  be  done  which  the  parties  supposed  would  have  been  ef- 
fected by  the  instrument  which  was  finally  agreed  upon. 

If  the  court  would  interfere  in  such  a  case  generally,  much  less  would  it 
do  so  in  favor  of  one  creditor  against  the  general  creditors  of  an  insolvent 
estate,  whose  equity  is  at  least  equal  to  that  of  the  party  seeking  to  obtain 
a  preference,  and  who,  in  point  of  law  stand  upon  the  same  ground  with 
himself.  This  is  not  a  bill  asking  for  a  specific  performance  of  an  agree- 
ment to  execute  a  valid  deed  for  securing  a  debt,  in  which  case  the  party 
asking  for  relief  would  be  entitled  to  a  specific  lien,  and  the  court  would 
consider  the  debtor  as  a  trustee  for  the  creditor  of  the  property  on  which 
the  security  was  agreed  to  be  given.  The  agreement  has  been  fully  ex- 
ecuted, and  the  only  complaint  is  that  the  agreement  itself  was  founded 
upon  a  misapprehension  of  the  law,  and  the  prayer  is  to  be  relieved  against 
the  consequences  of  such  mistake.  If  all  the  other  difficulties  were  out 
of  the  way  the  equity  of  the  general  creditors  to  be  paid  their  debts 
equally  with  the  plaintiff  would,  we  think,  be  sufficient  to  induce  the 
court  to  leave  the  parties  where  the  law  has  placed  them.  The  decree  is  to 
be  affirmed  with  costs. 

Where  an  instrument  is  drawn  and  executed  which  pro- 
fesses or  is  intended  to  carry  into  execution  an  agreement  pre- 
viously entered  into,  but  which,  by  mistake  of  the  draughts- 
man, either  as  to  fact  or  to  law,  does  not  fulfil  that  intention, 
or  violates  it,  equity  will  correct  the  mistake,  so  as  to  pro- 
duce a  conformity  to  the  instrument. 

If  both  parties  should  be  ignorant  of  a  matter  of  law,  and 
should  enter  into  a  contract  for  a  particular  object,  the  result 
whereof  would,  by  law,  be  different  from  what  they  mutually 
intended,  on  account  of  the  surprise  or  immediate  result  of 
the  mistake  of  both,  there  can  be  no  good  reason  why  a  court 
of  equity  should  not  interfere  in  order  to  prevent  the  enforce- 
ment of  the  contract  and  relieve  from  the  unexpected  conse- 
quences of  it.    To  refuse  would  be  to  permit  one  party  to 
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take  an  unconscientious  advantage  of  the  other,  and  to  de- 
rive a  benefit  from  a  contract  which  neither  of  them  intended 
it  should  produce. 

A  deed  is  a  very  strong  evidence  of  the  intent  of  the  par- 
ties, and  at  law  cannot  be  questioned,  but  must  be  taken  to 
be  conclusive.  But  where,  in  equity,  mistake  of  the  parties 
is  expressly  charged  and  put  in  issue,  equity  will  permit  it  to 
be  inquired  mto,  and,  upon  strong  and  satisfactory  proof, 
to  be  corrected.  The  evidence  must  make  it  clear.  It  is  no 
answer  to  say  that  the  scrivener  used  the  words  which  he 
intended  to  use.  It  is  the  mistake  of  the  parties  to  the  deeds 
which  must  be  inquired  into,  and  if  they  were  misled  by  a 
misplaced  confidence  in  the  skill  of  the  scrivener,  it  can 
hardly  be  said  to  be  a  mistake  of  law  and  not  of  fact  on 
their  part. 

Courts  of  equity  in  such  cases  are  not  limited  to  affording 
relief  only  in  case  of  a  mistake  of  fact;  a  mistake  in  the  legal 
effect  of  a  description  in  a  deed,  or  in  the  use  of  technical 
language,  may  be  relieved  against,  upon  proper  proof,  and 
some  authorities  say  that  such  proof  may  be  made  by  parol 
evidence. 

It  is  quite  true  that  the  distinction  between  mistakes  of 
law  and  mistakes  of  fact,  so  far  as  equitable  relief  is  con- 
cerned, is  one  of  policy  rather  than  of  principle.  And  yet  it 
may  not  be  the  less  necessary  to  maintain  and  observe  it. 
No  government  could  be  administered  at  all,  under  which 
ignorance  of  the  criminal  law  shoidd  be  held  sufficient  excuse 
for  violating  it.  And  the  same  principle  is  applicable  in  civil 
cases.  This  is  not  on  the  ground  that  every  one  is  presumed 
to  know  the  law.  For  though  this  is  often  repeated  as  an 
axiom,  a  presumption  so  variant  from  the  truth  cannot  be 
recognized  by  the  law.  The  ground  on  which  the  doctrine 
rests  is  this:  That  it  is  impossible  to  uphold  the  government 
and  so  to  maintain  its  administration  as  to  protect  public  and 
private  rights,  except  on  the  principle  that  the  rights  and 
liabilities  of  every  one  shall  be  the  same  as  if  he  knew  the 
law. 

If  all  contracts  made  in  ignorance  of  the  law  were  to  be 


772  Federal  Courts  and  Practicb 

held  invalid  there  would  be  no  certainty  in  business  and  no 
security  in  titles.  All  rights  of  property  would  be  endan- 
gered, and  the  most  important  encouragements  for  industry 
and  enterprise  would  be  taken  away.  It  is  indispensable, 
therefore,  that  the  obligation  of  contracts  shoiild  be  main- 
tained imless  there  is  some  stronger  reason  for  annulling 
them  than  a  mere  mistake  of  law.  But  there  are  cases  pos- 
sessing elements  not  in  themselves  sufficient  to  authorize 
the  court  to  interpose,  but  which,  combined  with  such  a  mis- 
take, will  entitle  the  party  to  relief. 

If  a  party  who  knows  the  law  should  deceive  another  by 
misrepresenting  the  law  to  him,  or  knowing  him  to  be  ig- 
norant of  it  shoidd  therein  take  advantage  of  him,  relief 
would  be  granted  on  the  ground  of  fraud. 

In  the  cases  where  relief  has  been  granted  in  addition  to 
the  intrinsic  equity  in  favor  of  the  plaintiff,  two  facts  have 
been  found:  (1)  That  there  has  been  a  marked  disparity  in 
the  position  and  intelligence  of  the  parties,  so  that  they  have 
not  been  on  equal  terms;  and  (2)  that  the  party  obtaining  the 
property  persuaded  or  induced  the  other  to  part  with  it,  so 
that  there  was  "undue  influence"  on  the  one  side  and  "un- 
due confidence"  on  the  other. 

When  property  has  been  obtained  imder  such  circxun- 
stances  and  by  such  means,  courts  of  equity  have  never 
hesitated  to  compel  its  restoration,  though  both  parties 
acted  under  a  mistake  of  the  law.  And  there  would  be  still 
stronger  reasons  for  granting  relief  in  such  a  case  if  the  party 
from  whom  the  property  had  been  obtained  had  been  led 
into  his  mistake  of  law  by  the  other  party. 

Where  there  is  a  real  controversy  between  parties,  and  the 
case  is  one  of  any  doubt,  the  court  will  not  set  aside  a  com- 
promise fairly  made  by  them,  though  it  should  afterwards 
appear  that  one  has  thereby  received  property  to  which  he 
was  not  legally  entitled.  On  the  contrary,  courts  of  equity 
encourage  such  compromises.  But  if  a  party,  acting  in  ig- 
norance of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  up  a  portion  of  his  indisputable  property  under  the 
name  of  a  compromise,  a  court  of  equity  will  relieve  him  from 
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the  consequences  of  his  mistake.  And  this  principle  was 
fully  applied  by  the  Supreme  Court  of  the  United  States  in 
Wheeler  versiis  Smith  et  al. 

Relief  has  never  been  given  in  the  case  of  a  simple  money 
demand  by  one  person  against  another,  there  being  between 
those  two  persons  no  fiduciary  relation  whatever  and  no 
equity  to  supervene  by  reason  of  the  conduct  of  either  of  the 
parties. 

Where  people  have  a  proper  knowledge  of  all  the  facts  and 
take  advice,  and  whether  they  get  proper  advice  or  not  the 
money  is  divided  and  the  business  is  settled,  it  is  not  for  the 
good  of  mankind  that  it  should  be  re-opened  by  one  of  the 
parties  saying:  "You  have  received  your  money  by  mistake, 
I  acquiesced  in  your  receipt  of  it  under  that  mistake,  and, 
therefore,  I  ask  you  to  give  it  to  me  back/' 

There  is  no  doubt  as  to  the  rule  of  law  that  money  paid 
with  a  full  knowledge  of  all  the  facts,  although  it  may  be 
under  a  mistake  of  law  on  the  part  of  both  parties,  cannot 
be  recovered  back;  and  it  is  equally  clear  that,  as  a  general 
rule,  the  court  of  equity  did  not  in  such  cases  interfere. 
Nothing  would  be  more  mischievous  than  for  the  court  to 
say  that  money  paid,  for  instance,  under  a  mercantile  con- 
tract, according  to  the  construction  which  the  parties  them- 
selves  put  upon  that  contract,  might,  years  afterward,  be 
recovered,  because  perhaps  some  court  of  justice  upon  a 
similar  contract  gave  to  it  a  different  construction  from  that 
which  the  parties  had  put  on  it.  The  rule  of  law  is  in  itself 
an  equitable  and  just  rule  which  is  not  interfered  with  by 
courts  of  equity. 

The  agreement  of  the  parties — ^the  meeting  of  their  minds 
upon  the  conditions  and  obligations  touching  the  subject 
contemplated  by  them — constitutes  their  contract.  The 
written  instrument  is  made  the  evidence  of  that  contract. 
K  it  fails  to  present  their  agreement,  the  contract  it  expresses 
is  not  the  agreement  of  the  parties,  and  the  true  contract 
remains  unexecuted.  In  such  a  case  equity  will  reform  the 
writing,  causing  it  to  express  the  intentions  of  the  parties. 
Equitable  relief  will,  therefore,  be  granted  without  regard  to 
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the  cause  of  the  failure  of  the  instrument  to  express  the  true 
contract,  whether  it  be  from  fraud,  mistake  in  the  use  of 
language  or  any  other  thing  which  prevented  the  expression 
of  the  intentions  of  the  parties. 

The  rule  of  equity  that  relief  will  not  be  granted  to  correct 
mistakes  of  law  has  no  application  to  mistakes  in  the  language 
of  a  contract  or  in  the  choice  of  the  form  of  an  instrument 
whereby  it  has  an  effect  different  from  the  intention  of  the 
parties.  If  parties  intending  to  sell  and  purchase  lands 
should  in  ignorance  of  its  legal  effect  execute  a  lease,  equity 
would  reform  the  instrument,  though  it  was  a  mistake  of 
law  which  led  them  to  adopt  the  lease  for  a  deed. 

Where  two  are  bound  by  a  bond,  and  the  obligee  releases 
one,  mistakenly  believing  that  the  other  will  remain  bound, 
equity  will  not  grant  him  relief,  for  the  release  is  just  what 
he  intended  it  to  be;  his  mistake  related  to  the  effect  of  the 
contract  in  matters  not  contemplated  therein. 

The  mistakes  of  law  against  which  equity  will  not  relieve 
are  those  which  pertain  to  the  subject  of  the  contract,  and 
were  inducements  thereto  or  considerations  therefor.  In 
such  cases  the  parties  intended  to  make  the  very  contracts 
which  they  executed  but  were  induced  to  make  them  by  a 
mistake  of  law. 

A  tenant  for  life  purchased  a  reverdon  \mder  the  mistake 
of  law  that  such  purchase  would  cut  off  the  remainder  in 
tail  and  vest  the  fee  in  him.  It  was  held  that  he  could  not 
have  relief.  A  power  of  attorney  was  taken  from  a  debtor 
as  security;  but  the  debtor  died  before  the  power  was  exe- 
cuted.   Equity  would  not  grant  relief. 

In  each  of  these  cases  the  very  contracts  entered  into  by 
the  parties  were  embodied  in  the  instruments.  The  mistakes 
were  as  to  the  results  to  be  reached,  which  were  inducements 
to  the  contracts.  In  the  first  case  the  purchaser  supposed 
that  the  acquisition  of  the  reversion  would  vest  in  him  the 
fee  simple  title.  This  was  the  inducement  for  the  purchase. 
It  was  a  mistake  of  law.  In  the  second  case  it  was  the  pur- 
pose of  the  parties  to  secure  the  payment  of  the  debt.  They 
mistakenly  chose  a  power  of  attorney  to  effect  their  object. 
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But  their  purpose  was  defeated  by  the  law  which  provides 
that  the  death  of  the  grantor  revokes  a  power  of  attorney. 

In  all  the  States  in  which  the  common  law  in  reference 
to  the  property  of  married  women  has  been  abrogated,  either 
by  constitutional  or  statutory  provisions,  and  the  wife 
clothed  with  capacity  to  hold  property  owned  by  her  at  the 
time  of  marriage,  or  which,  after  marriage,  she  becomes  en- 
titled to,  the  constitutional  or  statutory  provision  has  not 
been  construed  as  subverting  or  as  effecting  equitable  sep- 
arate estates — ^the  creation  of  the  donors  of  property  and 
not  the  creation  of  law.  They  arise  from  the  terms  of  a 
gift,  or  a  devise,  deed  or  other  instrument  into  which  the 
donor  may  introduce  such  uses,  trusts,  or  limitations  as  are 
deemed  by  him  most  expedient  to  effectuate  his  purposes. 
The  estate  created  by  the  statute  is  a  strictly  legal  estate, 
for  the  recovery  of  which  the  wife  must  sue  at  law,  and  in 
her  own  name  unless,  in  the  particular  case  there  be  some 
circumstances  rendering  legal  remedies  inadequate  or  pe- 
culiarly of  equitable  cognizance.  When  titles  have  been  ac- 
quired or  judgments  rendered  or  contracts  performed  or 
transactions  completed,  a  subsequent  judicial  decision,  re- 
versing or  overruling  decisions  upon  which  they  have  been 
foimded,  cannot  be  invoked  to  undo  or  annul  them. 

A  party  arrested  upon  ne  exeat  may  obtain  the  discharge  of 
the  writ  upon  motion  or  petition  after  notice,  and  according 
to  some  authorities  "it  is  a  matter  of  course  to  order  the  ne 
exeat  to  be  discharged  upon  the  defendant's  giving  security 
to  answer  the  complainant's  bill,  and  to  render  himself 
amenable  to  the  process  of  the  court  pending  the  litigation, 
and  to  such  process  as  may  be  issued  to  compel  a  perform- 
ance of  the  final  decree.  .  .  .  Or,  where  the  defendant 
cannot  procure  such  security  as  will  satisfy  the  sheriff  or 
marshal,  or  if  he  wishes  to  leave  the  State  before  the  termina- 
tion of  the  suit,  he  may  apply  to  the  court  to  discharge  the 
ne  exeat  upon  his  giving  proper  security  to  answer  and  be 
amenable  to  process.  And  upon  such  application,  the  court 
will  take  such  security  as  it  may  deem  suj£cient  and  will 
discharge  the  sheriff  or  marshal  from  liability." 
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But  there  are  cases  in  which  the  court  may  require  as  a 
condition  of  the  discharge  of  a  writ  of  ne  eoceai,  that  the  re- 
spondent give  security  to  abide  and  perform  the  orders  and 
decrees  of  the  court  in  the  suit  in  which  it  was  given.  If  the 
bond  means,  in  law,  more  than  that,  the  case  is  one  of  mutual 
mistake  as  to  the  legal  effect  of  the  instrument.  A  court 
of  equity  ought  not  to  allow  a  mistake  in  the  giving  of  a  bond 
supposedly  as  bail  to  answer  but  piuporting  to  guarantee 
performance,  to  stand  uncorrected,  and  thereby  subject  the 
surety  to  a  liability  he  did  not  intend  to  assimie.  In  the  death 
of  the  party  a  decree  reforming  or  rescinding  the  bond  would 
not  be  appropriate.  Under  the  circumstances,  the  only 
decree  that  will  accomplish  the  ends  of  substantial  justice  is 
one  perpetually  enjoining  the  prosecution  of  any  action,  suit 
or  proceeding  to  make  the  surety  liable  to  a  penalty  by  reason 
of  the  bond. 

The  court  has  decreed  that  a  deed  conveying  land  to  the 
piu'chaser  and  "her  bodily  heirs"  only  conveyed  a  life  estate, 
and  did  not  correctly  express  the  contract  and  agreement  be- 
tween the  parties,  and  directed  that  it  be  corrected  to  convey 
such  intention,  and  to  convey  the  property  to  the  purchaser 
in  fee  simple. 

It  cannot  be  that  a  gift  voluntarily  made,  without  mis- 
take or  fraud,  can  be  at  will  recovered  back  from  the 
donee. 

If  a  party  can  read,  it  is  not  open  to  him,  after  executing 
it,  to  insist  that  the  terms  of  the  deed  were  different  from 
what  he  supposed  them  to  be  when  he  signed  it.  Nor  can 
one  who  is  unable  to  read  be  admitted  to  object  that  he  was 
misled  in  signing  the  deed,  imless  he  had  requested  to  hear 
it  read. 

Affirming  the  action  of  the  Circuit  Court  for  Lincoln 
County,  Wis.,  in  sustaining  a  demurrer  interposed  by  the 
defendant,  the  State  Supreme  Court,  in  February,  1896, 
said : 

It  may  be,  probably  is,  the  law  that  a  judgment  creditor  of  the  assignor 
may  maintain  an  action  in  a  proper  case  in  a  court  of  equity,  on  his  own 
behalf  and  on  behalf  of  all  others  in  like  situation,  to  avoid  or  set  aside  a 
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settlement  or  conveyance  made  by  the  assignee  in  fraud  of  the  right  of 
creditors,  or  under  a  mistake  of  fact  to  their  injury.  .  .  . 

But  this  action  was  brought  on  a  theory  entirely  different  from  those 
mentioned.  It  is  that  the  assignee  has  the  same  right  to  maintain  an 
action  to  set  aside  his  own  conveyance,  made  in  administering  the  estate, 
as  is  given  him  by  statute  to  maintain  actions  to  set  aside  conveyances  by 
his  assignee,  made  in  fraud  of  creditors,  before  the  assignment  was  made. 
Before  the  statute,  the  assignee  represented  the  assignor  only.  He  could 
maintain  no  action  to  set  aside  the  assignor's  conveyances  in  fraud  of 
creditors.  The  statute  makes  him  the  representative  of  creditors  in  re- 
spect to  all  fraudulent  transfers  of  property  by  the  assignor,  and  gives 
him  the  right  to  maintain  actions  to  avoid  the  same.  But  his  capacity 
to  represent  creditors  is  limited  to  the  maintenance  of  actions  to  set 
aside  the  conveyances  of  his  assignor  by  the  terms  of  the  statute  itself. 
He  can  bring  no  action  which  the  statute  does  not,  in  terms  or  by  necessary 
implication,  authorize.  It  does  not  authorize  an  action  to  be  brought  by 
a  creditor,  in  the  name  of  the  assignee,  to  set  aside  a  conveyance  made 
by  the  assignee  himself. 

[Relief  for  Mistake  of  Fact.] 

A  mistake  as  to  a  matter  of  fact,  to  warrant  relief  in 
equity,  must  be  material,  and  the  fact  must  be  such  that  it 
animated  and  controlled  the  conduct  of  the  party.  It  must 
go  to  the  essence  of  the  object  in  view,  and  not  be  merely 
incidental.  The  court  must  be  satisfied  that  but  for  the  mis- 
take the  complainant  would  not  have  assumed  the  obliga- 
tion from  which  he  seeks  to  be  relieved. 

Mistake,  to  be  available  in  equity,  must  not  have  arisen 
from  negligence,  where  the  means  of  knowledge  were  easily 
accessible.  The  party  complaining  must  have  exercised  at 
least  the  degree  of  diligence  which  may  be  fairly  expected 
from  a  reasonable  person. 

Where  a  party  desires  to  rescind  upon  the  ground  of  mis- 
take or  fraud,  he  must,  upon  the  discovery  of  the  facts,  an- 
nounce his  purpose  and  adhere  to  it.  If  he  be  silent,  and  con- 
tinue to  treat  the  property  as  his  own,  he  will  be  held  to  have 
waived  the  objection,  and  will  be  conclusively  boimd  by  the 
contract,  as  if  the  mistake  or  fraud  had  not  occurred.  He  is 
not  permitted  to  play  fast  and  loose.  Delay  and  vacillation 
are  fatal  to  the  right  which  had  before  subsisted.    These 
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remarks  are  peculiarly  applicable  to  speculative  property 
which  is  liable  to  large  and  constant  fluctuations  in  value. 

A  court  of  equity  is  always  reluctant  to  rescind,  unless  the 
parties  can  be  put  back  in  stain  quo.  If  this  cannot  be  done, 
it  will  give  such  relief  only  where  the  clearest  and  strongest 
equity  imperatively  demands  it. 

Equity  does  not  interpose  to  correct  mistakes  by  which 
the  rights  or  interests  of  the  parties  are  not  affected. 

It  may  be  a  question  whether  equity  will,  in  any  case,  re- 
form a  contract  for  the  mere  purpose  of  avoiding  the  effect 
of  the  statute  of  limitations,  and  if  it  will,  whether  it  will 
reform  a  contract  in  order  to  give  a  party  a  remedy  ex- 
actly equivalent  to  a  remedy  which  he  has  lost  by  his  own 
laches. 

Everyone  is  conclusively  presumed  to  know  the  law; 
without  this  presumption  no  law  could  be  executed.  Those 
who  desire  to  violate  it  could  easily  misunderstand  it,  and 
ignorance  could  be  feigned  where  it  did  not  exist.  If  con- 
tracts  were  binding  only  on  those  who  knew  what  construc- 
tion the  courts  would  put  on  them,  few  would  stand. 

Where  the  parties  treat  upon  the  basis  that  the  fact  which 
is  the  subject  of  agreement  is  doubtful,  the  contract  is  to  be 
held  valid,  there  being  no  concealment  or  unfair  dealing. 

The  general  rule  is  that  an  act  done  or  a  contract  made, 
under  a  mistake  of  a  material  fact,  is  voidable  and  relievable 
in  equity.  The  fact  must,  of  course,  be  material  to  the  act  or 
contract,  for  though  there  may  be  an  accidental  mistake  or 
ignorance  of  the  fact,  yet,  if  the  act  or  contract  is  not  mate- 
rially affected  by  it,  relief  will  not  be  granted. 

A  life  insurance  cannot  be  revived  by  the  payment  of  a 
premium  within  the  time  allowed  for  that  purpose  by  the 
original  contract,  but  after  the  life  had  dropped,  unknown 
to  both  insurer  and  assured,  although  it  was  in  existence 
when  the  premium  became  due,  and  although  the  insurer  has 
waived  proof  of  the  party's  health  which  by  the  terms  of  the 
renewal  it  might  have  required;  the  waiver  applies  to  the 
proof  of  health,  not  to  the  fact  of  his  being  alive. 

A  party  engaged  in  a  business  transaction  with  another 
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can  commit  a  legal  fraud  only  by  fraudulent  misrepresenta- 
tions of  facts,  or  by  such  conduct  or  such  artifice  for  a  fraud- 
ulent purpose  as  will  mislead  the  other  party  or  throw  him  off 
his  guard,  and  thus  cause  him  to  omit  inquiry  or  examination 
which  he  would  otherwise  make.  A  party  buying  or  selling 
property,  or  executing  instruments,  must  by  inquiry  or 
examination  gain  all  the  knowledge  he  desires.  He  cannot 
proceed  blindly,  omitting  all  inquiry  and  examination,  and 
then  complain  that  the  other  party  did  not  volunteer  all  the 
information  he  had.  Such  is  the  general  rule.  But  there  are 
exceptions  to  this  rule.  Where  there  is  such  a  relation  of 
trust  and  confidence  between  the  parties  that  one  is  under 
some  legal  or  equitable  obligation  to  give  full  information 
to  the  other  party — ^information  which  the  other  party  has 
not  merely  in  foro  cortsdenbixB,  hMi  juris  et  dejure,  to  have, — 
then  the  withholding  of  such  information  purposely  may  be 
a  fraud. 

It  is  not  always  easy  to  define  when  this  relation  of  trust 
and  confidence  exists;  and  no  general  rule  can  be  formulated 
by  which  its  existence  can  be  known. 

Ignorance  of  or  mistake  as  to  an  extrinsic  fact  is  not 
ground  for  aflBrmative  equitable  relief.  These  illustrations  of 
mistakes  as  to  intrinsic  facts  essential  to  contracts,  against 
which  courts  of  equity  will  relieve,  are  foimd  in  the  books: 
A  buys  an  estate  of  B,  to  which  the  latter  is  supposed  to  have 
an  unquestionable  title.  It  turns  out,  upon  due  investiga- 
tion of  the  facts,  that  B  has  no  title;  in  such  a  case  equity  will 
relieve  the  purchaser  and  rescind  the  contract.  If  a  horse 
should  be  purchased,  which  is  by  both  parties  believed  to  be 
alive,  but  is  at  the  time  in  fact  dead,  the  purchaser  would 
on  the  same  ground,  be  released  by  rescinding  the  contract. 
If  a  person  should  execute  a  release  to  another  party  upon 
the  supposition,  founded  on  a  mistake,  that  a  certain  debt 
or  annuity  had  been  discharged,  although  both  parties  were 
innocent,  the  release  would  be  set  aside.  If  one  should  ex- 
ecute a  release  so  broad  in  its  terms  as  to  release  his  rights  in 
property,  of  which  he  was  wholly  ignorant,  and  which  was 
not  in  contemplation  of  the  parties  at  the  time  the  bargain 
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for  the  release  was  made,  a  court  of  equity  might  either  can- 
cel the  release  or  restrain  its  application  as  intended. 

On  the  other  hand,  if  the  vendee  is  in  possession  of  facts 
which  will  materially  enhance  the  price  of  the  commodity 
and  of  which  he  knows  the  vendor  to  be  ignorant,  he  is  not 
bound  to  conmiunicate  those  facts  to  the  vendor,  and  the  con- 
tract will  be  held  valid.  In  such  a  case  the  facts  imknown  to 
the  vendor  are  extrinsic  to  the  contract  and  are  not  of  its  sub- 
stance; and  hence  there  is  no  ground  for  the  interference  of  a 
court  of  equity. 

It  is  clear  from  these  illustrations  that  a  court  of  equity 
will  not  give  relief  in  all  cases  of  mistake.  There  are  many 
extrinsic  facts  surrounding  every  business  transaction  which 
have  an  important  bearing  and  influence  upon  its  results. 
Some  of  them  are  generally  unknown  to  one  or  both  of  the 
parties,  and  if  known  might  have  prevented  the  transaction. 
In  such  cases,  if  a  court  of  equity  could  intervene  and  grant 
relief,  because  a  party  was  mistaken  as  to  a  fact  which  would 
have  prevented  him  from  entering  into  the  transaction  if  he 
had  known  the  truth,  there  would  be  such  imcertainty  and 
instability  in  contracts  as  to  lead  to  much  embarrassment. 

As  to  all  such  facts,  a  party  must  rely  upon  his  own  cir- 
cumspection, examination,  and  inquiry;  and  if  imposed  upon 
or  defrauded,  he  must  be  held  to  his  contracts.  In  such 
cases  equity  will  not  stretch  out  its  arm  to  protect  those  who 
suffer  for  the  want  of  vigilance. 

A  party  who,  under  a  verbal  agreement  for  the  conveyance 
to  him  of  lands,  is  entitled  to  insist  upon  a  good  title  and  a 
deed  with  covenants,  pays  the  consideration  and  is  then 
tendered  a  deed  without  covenants.  He  demands  a  deed 
with  covenants  and  this  is  refused.  He  then  accepts  the  deed 
without  covenants,  and,  believing  the  title  to  be  clear, 
records  it,  and  continues  to  occupy  and  improve  the  prop- 
erty. An  encimibrance  unknown  at  the  time  to  both  parties 
is  afterward  discovered.  Both  parties  are  innocent  of  fraud. 
No  legal  liability  rests  upon  the  grantor  in  such  a  case. 
There  was  no  mistake  as  to  the  character  of  the  deed  which 
was  tendered  and  accepted.    The  grantee  knew  that  by 
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accepting  it  he  took  the  risk  of  any  defect  in  the  title  which 
might  be  discovered.  He  was  not  led  into  accepting  it  by 
any  deception  or  suppression  on  the  part  of  the  grantor. 
Secondly,  the  delivery  and  acceptance  of  the  deed  consti- 
tuted a  full  execution  of  the  prior  parol  contract.  The  title 
to  the  land  passed  under  the  deed  and  the  original  contract 
was  merged  in  it.  After  a  contract  has  been  thus  fully  per- 
formed there  can  be  no  jurisdiction  in  equity  to  decree  a 
second  performance. 

In  Smith's  Principles  of  Equity,  180,  it  is  said : 

It  is  quite  conceivable  that  two  parties  to  an  agreement  may  both  be 
laboring  under  a  false  impression  as  to  a  matter  of  law,  the  effect  of  which 
would  be  to  make  the  agreement  something  entirely  different  from  that 
which  they  intended.  In  such  a  case  there  is  indeed  no  contract  at  all, 
the  mutual  agreement  being  different  in  substance  from  that  which  legally 
springs  from  their  acts.  It  can  scarcely  be  supposed  that  the  law  would 
in  these  circumstances  enforce  an  agreement  which  was  in  truth  never 
made  by  the  parties  at  all.  The  question  here  is  not  whether  a  mistake  of 
law  will  avoid  a  contract,  but  whether  there  ever  was  a  contract. 

A  conveyance  was  made  to  a  trustee  for  the  sole  and  sep- 
arate use  of  a  married  woman,  and  she  executed  a  bond 
and  mortgage  for  the  purchase-money.  As  the  bond  and 
mortgage  were  void  at  law,  a  court  of  equity  rescinded  the 
agreement.  Here  the  conveyance  was  founded  in  a  mistake 
of  law,  as  to  the  capacity  of  a  married  woman  to  bind  herself. 

The  Supreme  CJourt  of  the  United  States  in  Allen  v.  Ham- 
mond, uses  this  language: 

The  contract  was  entered  into  through  the  mistake  of  both  parties.  It 
imposes  great  hardship  and  injustice  on  the  appellee  and  it  is  without 
consideration.  These  grounds,  either  of  which  in  ordinary  cases  is  held 
sufficient  for  relief  in  equity,  unite  in  favor  of  the  appellee. 

One  obstacle  in  the  way  of  granting  relief  in  this  class  of 
cases  is  the  difficulty  and  sometimes  the  impossibility,  of  i^- 
storing  the  parties  to  their  original  situation. 

A  defendant  cannot  retain  what  is  beneficial  in  a  land  sale 
transaction,  while  disclaiming  what  is  onerous.  When  he 
'repudiates  the  promises  made  by  his  agent  and  the  means 
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by  which  the  plaintiff  was  brought  to  contract  with  him, 
this  entitles  the  plaintiff  to  give  up  the  contract  altogether, 
unless  there  is  some  other  objection  to  his  doing  so.  The  rule 
in  this  respect  is  the  same  whether  the  unauthorized  act  of 
the  agent  was  fraudulent  or  merely  a  matter  of  warranty  or 
promise.  Such  rescissions,  however,  are  only  allowable 
where  it  is  possible  to  restore  the  other  party  to  his  former 
position. 

Where  the  mistake  is  of  such  a  nature  that  it  can  be  cor- 
rected and  justice  done  the  party  asking  relief  by  its  correc- 
tion, it  would  be  unreasonable  to  resort  to  the  more  extreme 
remedy  of  a  rescission.  To  afford  relief  in  this  milder  form 
is  not  to  make  a  new  contract  for  the  parties,  but  simply  to 
refuse  to  set  aside  the  contract  which  they  have  made  for 
themselves  under  a  mistake,  provided  the  party  profiting 
by  the  mistake  will  do  a  more  perfect  equity  by  correcting 
the  same. 

When  both  parties  to  a  conveyance  have  intended  to  de- 
scribe a  certain  parcel  of  land  identified  by  their  senses  and 
by  the  words  of  their  previous  agreement,  and  have  used 
words  supposed  by  them  to  be  apt  for  their  purpose,  but  in 
fact  describing  that  parcel  and  something  more,  the  full  pur- 
port of  their  acts  taken  together  is  only  to  convey  the  parcel 
intended.  And  yet  that  result  cannot  be  reached  by  way 
of  construction  merely.  For  you  cannot  prove  a  mere  private 
convention  between  the  two  parties  to  give  language  a  dif- 
ferent meaning  from  its  conunon  one.  It  would  open  too 
great  risks  if  evidence  were  admissible  to  show  that  when 
they  said  500  feet  they  agreed  it  should  mean  100  inches,  or 
that  Bunker  Hill  Monument  should  signify  Old  South 
Church.  As  an  artificial  construction  cannot  be  given  to 
plain  words  by  express  agreement,  the  same  rule  is  applied 
when  there  is  a  mutual  mistake  not  apparent  on  the  face  of 
the  instrument. 

Since,  then,  the  instrument  must  be  construed  to  mean 
what  the  words  would  mean  if  there  were  no  mistake,  it  is 
not  necessarily  fatal  that  the  evidence  is  parol  which  is 
relied  on  to  show  that  the  contract  was  not  made  as  it  pur- 
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ports  on  the  face  of  the  document  to  have  been  made. 
There  was  a  time  when  a  man  was  bound  if  his  seal  was  af- 
fixed to  an  instrument  by  a  stranger  against  his  will.  But 
the  notion  that  one  who  has  gone  through  certain  forms  of 
this  sort,  even  in  his  own  person,  is  bound  always  and  uncon- 
ditionally, gave  way  long  ago  to  more  delicate  conceptions. 
So  it  is  settled,  at  least  in  equity,  that  this  particular  kind  of 
parol  evidence,  that  is  to  say,  evidence  of  mutual  mistake 
as  to  the  meaning  of  the  words  used,  is  admissible  for  the 
negative  piupose.  And  this  principle  is  entirely  consistent 
with  the  rule  that  you  cannot  set  up  prior  or  contemporan- 
eous oral  dealings  to  modify  or  override  what  you  knew  was 
the  effect  of  your  writing. 

[Mistake  Must  Be  Mvtual.\ 

A  court  of  equity  has  no  power  to  alter  or  reform  an 
agreement  between  parties,  since  this  would  be  in  truth  a 
power  to  contract  for  them,  but  merely  to  correct  the  writing 
executed  as  evidence  of  the  agreement,  so  as  to  make  it  ex- 
press what  the  parties  actually  agreed  to.  It  follows  that  the 
mistake  which  it  may  correct  in  such  writing  must  be,  as  it  is 
usually  expressed,  the  mistake  of  both  parties  to  it;  that  is, 
such  a  mistake  in  the  draughting  of  the  writing  as  makes  it 
convey  the  intent  or  meaning  of  neither  party  to  the  contract. 
If  the  court  were  to  reform  the  writing  to  make  it  accord 
with  the  intent  of  one  party  only  to  the  agreement,  who 
averred  and  proved  that  he  signed  it,  as  it  was  written,  by 
mistake,  when  it  exactly  expressed  the  agreement  as  under- 
stood by  the  other  party,  the  writing  when  so  altered,  would 
be  just  as  far  from  expressing  the  agreement  of  the  parties 
as  it  was  before ;  and  the  court  would  have  been  engaged  in 
the  singular  oflRce,  for  a  court  of  equity,  of  doing  right  to  one 
party,  at  the  expense  of  a  precisely  equal  wrong  to  the  other. 

Besides  the  power  to  reform  a  writing  so  as  to  make  it  ex- 
press the  agreement  of  both  parties  as  it  was  designed  to  do,  a 
court  of  equity  has  also  power  to  rescind  and  cancel  an 
agreement  at  the  request  of  one  party,  upon  the  ground  that, 
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without  negligence,  he  entered  it  through  a  mistake  of  facts 
material  to  the  contract,  when  it  can  do  so  without  injustice 
to  the  other  party. 

Where  there  has  been  no  intermixture  of  fraud  or  surprise 
to  put  an  applicant  for  relief  off  his  guard,  the  coxul;  must 
invent  a  new  head  of  equity  before  it  can  interpose  to  save 
him,  to  the  injury  of  others,  against  the  effects  of  his  own 
carelessness. 

Courts  of  equity  do  not  rectify  contracts;  they  may  and  do 
rectify  instruments  purporting  to  have  been  made  in  pur- 
suance of  the  terms  of  contracts.  But  it  is  alwajrs  necessary 
for  a  plaintiff  to  show  that  there  was  an  actual  concluded  con- 
tract  antecedent  to  the  instrument  which  is  sought  to  be 
rectified;  and  that  such  a  contract  is  inaccurately  represented 
in  the  instrument. 

There  must  be  a  mutual  error  to  authorize  the  interposi- 
tion of  a  court  of  equity  and  to  warrant  the  reformation  of  a 
contract.  To  exercise  this  power,  where  one  party  has  been 
in  error  and  the  other  has  correctly  understood  it,  would  be 
making  a  new  contract  for  the  parties,  and  would  be  doing 
injustice  to  the  party  who  made  no  mistake.  On  this  point 
two  distinctions  may  be  noted.  (1)  Those  cases  wUl  be  found 
to  have  in  them  the  elements  of  honesty  on  the  part  of  the  one 
correctly  understanding  the  contract.  Where  two  parties 
enter  into  a  contract,  and  an  error  is  claimed  to  be  correct 
by  the  other  party,  it  cannot  be  amended  as  against  the 
party  correctly  understanding  it,  he  acting  in  good  faith  and 
supposing  the  other  to  have  understood  the  contract  as  he  did. 
This  rule  does  not  apply  where  there  is  fraud.  Either  fraud 
or  mutual  mistake  will  authorize  the  reformation.  (2)  In 
the  consummation  of  an  existing  contract  about  the  terms  of 
which  there  was  no  dispute.  When  there  has  been  a  failure 
to  perform  it  by  the  misunderstanding  on  the  part  of  one  of 
the  parties  of  the  effect  of  the  instrument  by  which  per- 
formance was  attempted,  a  reformation  is  permitted  in 
such  case,  although  the  mistake  be  not  mutual. 

To  entitle  a  plaintiff  to  a  reformation  of  a  contract,  he 
must  prove  that  it  was  the  intention  of  both  parties  to  make 
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a  contract  such  as  he  sought  to  have  established,  and  that 
this  intention  was  frustrated,  either  from  some  fraud,  acci- 
dent, or  mutual  mistake  of  the  parties. 

When  the  quantity  is  an  essential  element  of  the  contract 
the  presumption  is  that  the  price  was  fixed  by  both  parties 
with  reference  to  it,  and  when  a  shortage  is  discovered  it  is 
reasonable  presumption  that  if  the  true  quantity  of  the  land 
had  been  known,  the  purchase-price  would  have  been  reduced 
to  an  amount  correspondmg  to  the  deficiency  m  the  land. 
It  has  been  held  that  the  introduction  of  the  words  "more 
or  less,"  following  the  enumeration  of  the  acres,  was  no  ob- 
stacle to  relief  in  equity  upon  the  ground  of  mistake.  The 
court  said  that  those  words  in  a  contract  or  conveyance  of 
land  do  not  import  a  special  engagement  that  the  purchaser 
takes  the  risk  of  the  quantity,  and  that,  while  their  presence 
may  render  it  more  difficult  to  prove  such  a  mistake  as  will 
justify  the  interference  of  equity,  they  are  not  equivalent  to 
a  stipulation  that  the  mistake,  when  ascertained,  shall  not 
be  a  ground  of  relief. 

The  granting  or  refusing  of  equitable  relief  on  the  ground 
of  mistake  may  depend,  to  some  extent,  on  the  fact  whether 
the  contract  is  executory  or  executed.  The  court  might 
very  well  refuse  the  specific  performance  of  a  contract  for 
the  sale  of  land  in  respect  to  which  a  mistake  is  alleged,  and 
leave  the  party  to  his  remedy  at  law,  when  it  would  not  in- 
terfere if  the  contract  had  been  executed.  But  it  cannot 
be  maintained  upon  principle  that  where  a  mistake  is  ad- 
mitted or  proved,  the  fact  that  the  title  has  passed  and 
the  p\irchase-money  has  been  paid  or  secured  precludes  the 
court,  on  the  mistake  bemg  discovered,  from  grantmg  re- 
lief. The  consummation  of  the  transaction  in  ignorance  of 
the  mistake,  without  laches  on  the  part  of  the  party  injured, 
gives  to  the  other  party  no  unmunity  from  making  recom- 
pense, nor  does  it  deprive  the  court  of  the  power  to  remedy 
the  injustice. 

If  it  is  a  case  of  common  mistake — a  common  mistake  as 
to  one  stipulation  out  of  many  provisions  contained  in  a 
settlement  or  any  other  deed  that  upon  proper  evidence  may 
50 
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be  rectified — ^the  court  has  power  to  rectify,  and  that  power 
is  very  often  exercised. 

In  the  class  of  cases  called  unilateral  mistake,  and  there,  if 
the  court  is  satisfied  that  the  true  intention  of  one  of  the  par- 
ties was  to  do  one  thing  and  he  by  mistake  has  signed  an 
agreement  to  do  another,  that  agreement  will  not  be  enforced 
against  him,  but  the  parties  will  be  restored  to  their  original 
position  and  the  agreement  will  be  treated  as  if  it  had  never 
been  entered  into. 

It  is  a  well  settled  rule  that  a  party  who  discovers  some 
fact  against  which  he  needs  equitable  protection,  like  an 
error  in  a  deed  or  a  judgment  rendered  against  him  without 
notice,  must  use  diligence  in  seeking  equitable  aid.  But  this 
is  required  for  the  purpose  mainly  of  protecting  other  per- 
sons against  loss  by  reason  of  the  unasserted  right.  If  the 
records  show  a  title  in  a  third  person,  that  third  person, 
even  after  notice,  may  convey  to  an  innocent  purchaser.  In 
all  these  cases  delay  is  likely  to  add  to  the  complication,  and 
make  the  equitable  adjustment  of  rights  more  difficult. 

Following  a  too  common  practice,  some  bills  for  relief  go  on 
with  a  sort  of  affidavit  or  narrative  of  the  transacton,  not 
setting  out  facts  so  much  as  the  evidence  of  facts;  as  if 
stating  the  evidence  by  which  a  case  is  to  be  maintained  is 
the  same  thing  as  stating  the  case  itself.  The  difficulty  with 
such  practice  is,  that  the  court  is  frequently  at  a  loss  what 
a  complainant  means  to  state  or  charge,  and  upon  what 
ground  he  seeks  relief. 

If  an  underwriter  solicits  a  person  to  piirchase  of  him  in- 
demnity against  loss  by  fire,  and  if  they  unite  in  making  a 
written  draft  of  all  the  terms,  conditions  and  stipulations 
which  are  to  become  a  part  of  or  in  any  way  affect  the  con- 
tract, and  if  the  underwriter  promises  to  make  and  sign  a 
copy  thereof,  and  deliver  it  as  the  evidence  of  the  terms 
of  his  undertaking,  and  if  a  material  and  variant  condition 
is  by  mistake  inserted,  and  the  variant  contract  is  delivered, 
and  the  stipulated  premium  is  received  and  retained,  the 
court  will  not  hear  the  claim  that  he  is  entitled  to  the  benefit 
of  the  variant  condition  where  the  other  party  had  neither 
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actual  nor  imputed  knowledge  of  the  change.  In  his  promise 
to  make  and  deliver  an  accurate  copy,  there  is  justification 
before  the  law  for  the  omission  of  the  other  party  to  examine 
the  paper  delivered,  and  for  his  assumption  that  there  is  no 
designed  variance.  A  man  is  not,  for  his  pecuniary  advan- 
tage, to  impute  it  to  another  as  gross  negligence  that  the 
other  trusted  to  his  fidelity  to  a  promise  of  that  character. 

The  rule  of  law  that  no  person  shall  be  permitted  to  deliver 
himself  from  contract  obligations  by  saying  that  he  did  not 
read  what  he  signed  or  accepted,  is  subject  to  this  limitation, 
namely,  that  it  is  not  to  be  applied  in  behalf  of  any  person 
who  by  any  word  or  act  has  induced  the  omission  to  read. 

[Statvie  of  Frauds  as  a  Defence.] 

If  the  rules  restricting  the  administration  of  judicial  rem- 
edies which  are  prescribed  by  the  statute  of  frauds  were  to 
be  disregarded  in  equity  procedure,  it  would  open  the  door 
to  all  the  forms  of  fraud  which  that  statute  was  intended  to 
prevent.  The  statute  is  not  merely  a  rule  of  evidence  but 
a  limitation  of  judicial  authority  to  afford  a  remedy.  It 
requires  that  contracts  for  the  sale  of  lands,  in  order  to  be  en- 
forced by  judicial  proceedings,  must  be  substantiated  by 
some  writing.  This  provision  of  law  cannot  be  dispensed 
with  merely  for  the  reason  that  the  want  of  such  writing  was 
occasioned  by  accident,  mistake,  or  fraudulent  representa- 
tions, unless  some  other  ingredient  enters  into  the  case  to 
give  rise  to  equities  stronger  than  those  which  stand  upon 
the  oral  character  alone,  which  estop  the  other  party  from 
setting  up  that  statute. 

It  makes  no  difference  whether  the  want  of  a  writing  was 
accidental  or  intentional  by  way  of  refusal  or  by  reason  of 
mutual  mistake,  nor  that  there  were  false  representations 
and  a  pretence  of  conveying  the  land,  but  a  fraudulent  eva- 
sion, by  means  whereof  there  was  no  conveyance  in  fact,  and 
no  proper  written  evidence  of  the  agreement  to  convey. 
From  the  oral  agreement  there  can  be  derived  no  legal  right, 
either  to  have  performance  of  its  stipulations  or  written 
evidence  of  its  terms.    So  long,  therefore,  as  the  effect  of  the 
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fraud  or  mistake  extends  no  further  than  to  prevent  the 
execution,  or  withhold  from  the  other  party  written  evidence 
of  the  agreement,  it  does  not  furnish  sufficient  ground  for  the 
court  to  disregard  the  statute  of  frauds  and  enter  into  the 
investigation  of  the  oral  agreement  for  the  piupose  of  en- 
forcing it. 

No  part  performance  by  the  party  sought  to  be  charged 
will  take  an  agreement  out  of  the  statute  of  frauds,  except 
in  those  cases  where  the  statute  itself  provides  for  such 
effect.  It  is  part  performance  by  the  party  seeking  to  en- 
force, and  not  by  the  other  party,  to  which  courts  of  equity 
look  in  giving  relief  from  the  statute. 

When  the  proposed  reformation  of  an  instrument  involves 
the  specific  enforcement  of  an  oral  agreement  within  the 
statute  of  frauds,  or  when  the  term  sought  to  be  added  would 
so  modify  the  instrument  as  to  make  it  operate  to  convey  an 
interest  or  seciure  a  right  which  can  only  be  conveyed  or  se- 
cured through  an  instrument  in  writing,  and  for  which  no 
writing  has  ever  existed,  the  statute  of  frauds  is  sufficient 
answer  to  such  a  proceeding,  unless  the  plea  of  the  statute 
can  be  met  by  some  ground  of  estoppel  to  deprive  the  party 
of  the  right  to  set  up  that  defence. 

The  fact  that  the  omission  or  defect  in  the  writing,  by 
reason  of  which  it  failed  to  convey  the  land  or  express  the 
obligation  which  it  is  sought  to  make  it  convey  or  express, 
was  occasioned  by  mistake  or  by  deceit  or  fraud,  will  not 
alone  constitute  such  an  estoppel.  There  must  occur  also 
some  change  m  the  condition  or  position  of  the  party  seeking 
relief,  by  reason  of  being  induced  to  enter  upon  the  execution 
of  the  agreement,  or  to  some  acts  upon  the  faith  of  it  as  if  it 
were  executed,  with  the  knowledge  and  acquiescence  of  the 
other  party,  either  express  or  impUed,  for  which  he  would 
be  left  without  redress  if  the  agreement  were  to  be  defeated. 

It  has  been  held  to  be  sufficient  to  take  the  case  of  the 
statute,  that  the  plaintiff  in  pursuance  of  a  parol  agreement 
as  purchaser  had  been  let  into  possession  of  the  enth^ 
premises.  The  reasoning  by  which  this  result  was  reached 
is  far  from  satisfactory,  and  even  where  the  rule  prevails 
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there  are  frequent  intimations  that  it  is  regarded  as  trench- 
ing too  closely  upon  the  spirit  as  well  as  the  letter  of  the 
statute. 

If  possession  be  taken  without  permission  to  enter,  ex- 
press or  implied,  it  is  no  foundation  for  relief  in  equity. 

Fraud,  which  relates  only  to  the  preparation,  form  and 
execution  of  the  writing,  is  sufficient  to  vitiate  the  instrument 
so  made.  It  may  be  set  aside  either  in  law  or  equity.  If  it 
is  made  to  include  land  not  the  subject  of  the  actual  sale  it 
is  inoperative  as  to  such  land,  and  the  fraud  may  be  shown, 
for  the  purpose  of  defeating  its  recovery,  in  an  action  at  law. 

Fraud  may  vitiate  the  writing  which  is  tainted  by  it,  but 
it  does  not  supply  that  which  the  statute  requires.  It  may 
destroy  a  title  or  a  right  acquired  by  its  means,  but  it  has  no 
creative  force.  It  will  not  confer  title.  In  the  absence  of  a 
legal  contract  by  the  agreement  of  the  parties,  it  will  not 
establish  one  nor  authorize  the  coxui;  to  declare  one  by  its 
decree. 

Parol  testimony,  used  to  defeat  a  title  or  limit  an  interest 
acquired  under  a  written  instrument  or  to  convert  it  into  a 
trust,  does  not  necessarily  conflict  with  the  statute  of  frauds. 
It  has  been  held  that  an  absolute  deed  may  in  this  mode  be 
converted  in  equity  into  a  mortgage. 

A  fraudulent  misrepresentation,  although  sufficient  to 
sustain  an  action  for  damages,  cannot  be  converted  into 
a  contract  to  be  enforced  as  such.  Neither  will  it  furnish 
the  measure  by  which  a  written  contract  may  be  reformed. 

The  tendency  of  the  human  mind,  when  fraud  and  in- 
justice are  manifest,  is  to  strain  every  point  to  compass  its 
defeat,  and  render  full  redress  to  the  party  upon  whom  it  has 
been  practiced.  This  influence  has  led  to  decisions  in  which 
the  facts  of  the  particular  case  were  regarded  more  than  the 
general  considerations  of  public  policy  upon  which  the  stat- 
ute is  foimded  and  entitled  to  be  maintained.  Courts  have 
sometimes  regarded  it  as  a  matter  of  judicial  merit  to  wrest 
from  imder  the  statute  all  cases  in  which  the  lineaments  of 
fraud  in  any  form  were  discernible.  But  the  impulse  of 
moral  reprobation  of  deceit  and  fraud,  however  commend- 
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able  in  itself,  is  liable  to  mislead  if  taken  as  the  guide  to 
judicial  decrees. 

That  which  moves  the  court  to  a  decree  to  enforce  the 
agreement  is  not  the  artifice  by  which  the  execution  of  the 
writing  has  been  evaded,  but  what  the  other  party  has  been 
induced  to  do  upon  the  faith  of  the  agreement  for  such  a 
writing.  It  is  not  that  deceit,  misrepresentation  or  fraud 
of  itself  entitles  a  party  to  an  equitable  remedy,  but  that 
equity  will  interfere  to  prevent  the  accomplishment  of  the 
fraud  which  would  result  from  the  enforcement  of  legal 
rights  contrary  to  the  real  agreement  of  the  parties. 

Upon  principle,  the  conveyance  of  land  cannot  be  decreed 
in  equity  by  reason  merely  of  an  oral  agreement  therefor, 
against  a  party  denying  the  aUeged  agreement  and  relying 
upon  the  statute  of  frauds,  in  the  absence  of  evidence  of 
change  of  situation  or  part  performance  creating  an  estoppel 
against  the  plea  of  the  statute.  This  rule  applies  as  well  to 
the  enforcement  of  such  an  agreement  by  way  of  rectifying  a 
deed  as  to  a  du-ect  suit  for  its  specific  performance. 

A  court  cannot  disregard  a  valid  statute,  nor  regard  it  with 
favor  or  disfavor,  nor  take  out  of  its  operation  a  case  that  is 
within  it,  nor  grant  relief  at  law  or  in  equity  against  it.  The 
judicial  question  is,  what  purpose  of  the  legislature  appears 
in  its  acts,  upon  the  established  rules  of  construction?  The 
meaning  of  one  act  may  be  shown  by  other  acts.  There  may 
be  several  acts,  none  of  which  can  be  properly  adminis- 
tered in  a  particular  case  except  as  part  of  one  law  compris- 
ing them  all.  It  may  be  necessary  to  consider  one  statute  on 
any  subject  a  part  of  the  whole  law,  statutory  and  common, 
on  that  subject,  as  it  is  necessary  to  consider  one  section  or 
word  of  a  statute  a  part  of  that  statute. 

A  written  instrument  executed  by  a  siurety,  which  by 
mistake  fails  to  express  the  actual  agreement  and  intention 
of  the  parties,  may  be  reformed,  upon  parol  proof,  like  other 
written  instruments,  and  then  enforced  against  the  surety. 


JuBiSDicnoN;  Pleading  and  Practicb  791 

[No  Relief  for  Cvlpable  Negligence.] 

A  court  of  equity  never  relieves  a  man  from  the  conse- 
quences of  his  own  culpable  negligence.  The  application  of 
this  rule  may  work  hardship  in  some  cases,  but  it  requires 
nothing  unreasonable.  It  is  infinitely  better  that  men  should 
be  held  to  the  consequences  of  their  own  culpable  careless- 
ness than  that  courts  of  equity  should  undertake  to  relieve 
therefrom.  The  rule  requires  reasonable  caution  and  pru- 
dence in  the  transaction  of  business,  and  is  deeply  imbedded 
in  our  jurisprudence. 

When  one  sues  another  for  negligence,  his  own  negligence 
contributory  to  the  injury  will  constitute  a  defence  to  the 
action ;  but  where  one  sues  another  for  a  positive  wilful  wrong 
or  fraud,  negligence  by  which  the  party  injured  exposed  him- 
self  to  the  wrong  or  fraud  will  not  bar  relief.  If  the  rule 
were  otherwise,  the  unwary  and  confiding,  who  need  the 
protection  of  the  law  the  most,  would  be  left  a  prey  to  the 
fraudulent  and  artful  practices  of  evil-doers. 

[Laches  as  a  Defence.] 

The  rules  relating  to  acquiescence  and  laches,  which  the 
court  has  always  recognized,  altogether  outside  of  and  inde- 
pendent of  the  statute  of  limitations,  are  the  fruit  of  the 
maxim  that  "equity  aids  the  vigilant,  not  those  who  slumber 
on  their  rights." 

The  defences  of  laches  and  acquiescence  are  cognate  but 
not  correlative.  They  both  spring  from  the  cardinal  rule 
that  "he  who  seeks  equity  must  do  equity." 

"Acquiescence  "  relates  to  inaction  during  the  performance 
of  an  act.    "Laches"  relates  to  delay  after  the  act  is  done. 

If  a  party  having  a  right  stands  by  and  sees  another  dealing 
with  property  in  a  manner  inconsistent  with  that  right,  and 
makes  no  objection  while  the  act  is  in  progress,  he  cannot 
complain.  That  is  the  proper  sense  of  the  word  "acquies- 
cence." And  thus  it  is  that  in  such  a  case  an  equitable  es- 
toppel is  raised. 

When  once  the  act  is  completed,  without  any  knowledge  or 
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assent  upon  the  part  of  the  person  whose  right  is  infringed, 
the  matter  is  to  be  determined  on  very  different  legal  con- 
siderations. A  right  of  action  has  then  vested  in  him  which 
at  all  events,  as  a  general  rule,  cannot  be  divested  without 
accord  and  satisfaction  or  release  under  seal.  Mere  submis- 
sion to  the  injuries  for  any  time  short  of  the  period  limited 
by  statute  for  the  enforcement  of  the  right  of  action  cannot 
take  away  such  right,  although  under  the  name  of  ^^ laches" 
it  may  afford  a  ground  for  refusing  relief  under  some  peculiar 
circmnstances. 

The  doctrine  of  laches  in  courts  of  equity  is  not  an  arbi- 
trary or  technical  doctrine.  When  it  would  be  practicaUy 
unjust  to  give  a  remedy,  either  because  the  party  has,  by 
his  conduct,  done  that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  it,  or  when,  by  his  conduct  and  neg- 
lect, he  has,  though  perhaps  not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  afterward  to  be 
asserted,  in  either  of  these  cases  lapse  of  time  and  delay  are 
most  material.  But  in  every  case,  if  an  argument  against 
relief  which  otherwise  would  be  just,  is  founded  upon  mere 
delay,  that  delay,  of  course,  not  amounting  to  a  bar  by  any 
statute  of  limitation,  the  validity  of  that  defence  must  be 
tried  upon  principles  substantially  equitable.  Two  circum- 
stances, always  important  in  such  cases,  are  the  length  of 
the  delay  and  the  nature  of  the  acts  done  during  the  interval 
which  might  affect  either  party,  and  cause  a  balance  of  jus- 
tice or  injustice  in  taking  the  one  course  or  the  other,  so  far 
as  relates  to  the  remedy. 

A  person  cannot  be  deprived  of  his  remedy  in  equity  on 
the  ground  of  laches,  unless  it  appears  that  he  has  knowledge 
of  his  rights.  As  one  cannot  acquiesce  in  the  performance  of 
an  act  of  which  he  is  ignorant,  so  one  cannot  be  said  to  neg- 
lect the  prosecution  of  a  remedy  when  he  has  no  knowledge 
that  his  rights  have  been  invaded,  excepting,  alwajrs,  that 
his  want  of  knowledge  is  not  the  result  of  his  own  culpable 
negligence. 

It  is  not  a  little  difficult  to  determine  what  knowledge  is 


Jurisdiction,  Pleading  and  Practicb  793 

necessary  to  place  the  party  in  the  position  of  negligently  de- 
laying his  action.  It  has  been  held  that^  when  he  has  been 
informed  of  facts  and  circumstances  which  apprise  him  of 
the  wrongs  is  sufficient  knowledge  of  the  fact  constituting 
the  title  for  relief.  There  must  be  something  more  than 
knowledge  of  the  mere  facts  which  have  transpired^  or  papers 
which  may  hstve  been  executed^  to  set  aside  conveyances  and 
explain  delay  in  commencing  suit. 

The  same  diligence  is  not  required  between  members  of  the 
same  family  as  with  strangers. 

The  rule  of  equity  that  '^he  who  bargains,  in  a  matter  of 
advantage  with  a  person  placing  confidence  in  him,  is  boimd 
to  show  that  a  reasonable  use  has  been  made  of  that  con- 
fidence/' applies  with  peculiar  force  to  a  transaction  by  which 
a  husband  secures  from  a  wife  a  portion  of  her  estate.  The 
most  dominant  of  all  relations  is  that  of  husband  and  wife. 
There  are,  of  course,  exceptional  cases  when  the  will  of  the 
woman  may  control.  The  relation  is  so  close,  the  trust  of 
the  wife  so  absolute,  her  dependence  so  entire,  it  may  be, 
her  fear  so  abject,  while  the  dominion  of  her  husband  is  so 
complete,  his  influence  so  insidious  yet  so  controlling,  that 
equity  regards  all  such  transactions  with  a  jealous  care  and 
subjects  them  to  the  severest  scrutiny.  The  greater  the 
affection,  the  more  submissive  the  dependence;  the  stronger 
the  trust,  the  more  liable  is  the  wife  to  be  subject  to  the  con- 
trol of  the  husband,  and  the  more  vigilant  is  the  court  in 
protecting  the  weak. 

In  reference  to  transfers  obtamed  from  the  wife  for  the 
purpose  of  vesting  the  estate  in  the  husband.  Chief  Justice 
Gibson,  in  Watson  versiLS  Mercer  says:  "What  honest  mind 
would  feel  regret  that,  in  the  hurry  of  accomplishment,  some 
circumstance  merely  formal,  was  omitted  by  which  the  wife 
and  her  family  were  rescued  from  his  rapacity?" 

In  all  transactions  between  persons  occupjring  relations, 
whether  legal,  natural,  or  conventional  m  their  origm,  m 
which  confidence  is  naturally  inspired,  is  presumed,  or,  in 
fact,  reasonably  exists,  the  burden  of  proof  is  thrown  upon 
the  person  in  whom  confidence  is  reposed^  and  who  hae  ac- 
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quired  an  advantage  to  show  afiSrmatively^  not  only  that  no 
deception  was  practiced  therein,  no  undue  influence  used, 
and  that  all  was  fair,  open,  and  voluntary,  but  that  it  was 
well  understood. 

The  free  use  of  the  epithets  "fraudulent,"  ''fraudulently," 
and  "surreptitiously,"  neither  informs  the  conscience  of  the 
court  of  the  facts  of  the  case  upon  which  it  is  asked  to  act, 
nor  enables  the  defendant  to  meet  the  accusation  of  wrong- 
doing made  against  him.  It  is  not  enough  to  denounce  and 
opprobriously  characterize  the  party  or  transaction  assailed, 
but  the  facts  should  be  so  stated  that  the  nature  of  the  matter 
in  issue  will  prima  facie  warrant  the  relief  sought.  A  court 
of  equity,  when  examining  a  bill  of  complaint  to  iSnd  a 
grievance  which  will  justify  its  interposition,  looks  to  the  sub- 
stantive facts  averred  in  it,  not  to  the  adjectives  or  adverbs 
which  may  be  added  to  qualify  them.  Such  epithets  are 
merely-  allegations  of  conclusions  of  law,  which  a  demurrer 
does  not  admit. 

Even  the  institution  of  a  suit  does  not  of  itself  relieve  a 
party  from  the  charge  of  laches.  Failiure  to  prosecute  it 
with  diligence  subjects  him  to  the  same  consequences  as  if 
it  had  never  been  brought.  By  his  own  remissness  the  plain- 
tiff erects  an  insuperable  obstacle  to  the  aid  of  the  court. 

[Other  Grounds  for  Relief.] 

It  having  been  contended  in  a  case  on  appeal  in  the  Su- 
preme Court  of  Minnesota  (July,  1885),  that  the  effect  of 
a  decree  reforming  deeds  of  parcels  of  lands  wrongly  de- 
scribed in  the  conveyances  would  reform  two  wills  by  vary- 
ing their  terms,  contrary  to  the  established  rule  on  this  sub- 
ject and  in  disregard  to  the  statute  of  frauds,  it  was  held 
that  this  view  of  the  effect  of  the  decree  of  reformation  was 
entirely  erroneous.  It  was  stated  that  the  decree  did  not 
touch  the  wills  in  any  way;  that  they  still  stood  as  the  last 
wills  of  the  respective  testators,  and  their  probate  is  simply 
an  adjudication  that  they  were  such  wills,  and  not  that  they 
pass  title  to  the  lands  assimied  to  be  devised  by  them.  The 
court  adds: 
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While  the  decree  of  reformation  may  render  the  devises  inoperative  as 
determining  that  the  devisors  had  no  title  to  the  land  which  they  assumed 
to  devise,  this  does  not  in  any  way  change  the  terms  of  the  wills  nor  effect 
their  probate.  As  all  the  persons  interested  in  the  lands  involved  and  in 
the  conveyances  mentioned  are  made  parties  to  this  action,  the  effect  of 
the  reformation  is  to  place  all  exactly  where  they  ought  to  be  placed, 
and  we  are  therefore  miable  to  see  why  there  is  any  violation  of  the  maxim 
invoked  by  appellant  that  he  who  seeks  equity  should  do  equity. 

It  is  well  settled  that  courts  of  equity  will  not  assist  the 
grantee  in  an  imperfect  conveyance  which  is  not  supported 
by  either  a  valuable  or  meritorious  consideration  against 
either  the  grantor  or  his  representatives. 

A  pre-existing  debt  is  not  such  a  consideration  as  will 
constitute  a  mortgagee  a  bona  fide  purchaser  in  the  sense 
to  cut  off  prior  equities;  but  it  is  a  valuable  consideration 
in  the  sense  that  it  vnll  support  a  mortgage  or  other  contract. 

If  there  is  a  consideration,  no  matter  how  small^  supple- 
mented by  the  consideration  of  love  and  affection,  a  mistake 
in  a  deed  may  be  reformed. 

A  person  who  takes  a  conveyance,  with  notice  of  a  prior 
unrecorded  transfer,  takes  it  subject  to  such  transfer.  A 
man,  knowing  that  another  has  paid  money  for  the  deed  or 
mortgage  of  an  estate,  cannot,  by  procuring  another  deed  and 
getting  it  first  recorded,  defeat  the  title  of  the  prior  grantee. 
Nor  can  a  man  stand  by  and  see  another  part  with  his  money 
upon  the  faith  of  a  conveyance,  and  then  take  advantage  of 
some  defect  known  to  him  and  claim  that,  under  a  subse- 
quent conveyance,  he  has  acquired  a  title  superior  in  equity 
to  that  of  the  first  purchaser.  This  is  the  law,  even  in  the 
case  of  a  purchase  for  value. 

Where  a  party  proposes  to  take  advantage  of  the  literal 
application  of  the  provisions  of  the  registry  system  to  per- 
petrate fraud,  by  levying  upon  the  land  or  purchasing  it, 
after  he  has  knowledge  of  an  unregistered  deed,  the  law 
interferes,  by  mere  construction,  and  engrafts  an  exception 
not  named  in  the  statute  but  which  it  is  necessary  to  imply 
in  order  to  defeat  the  fraudulent  use  of  the  provisions  of  the 
statute,  which  it  is  always  safe  to  presmne  that  the  legislature 
did  not  intend. 
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It  has  been  held  that  an  unsealed  mortgage  could  be  re- 
f onned  and  enforced  as  against  a  subsequent  mortgagee,  and 
also  against  judgment  lien-holders  who  were  chargeable  with 
notice  of  the  plaintiff's  equities  in  the  premises.  An  attach- 
ing creditor  with  notice  has  no  greater  rights  than  the  debtor. 

[Remedies  Soughi  Must  he  Consistent.] 

The  Supreme  Court  of  the  United  States,  disposing  of  a 
writ  of  error,  affirmed  the  judgment  of  the  United  States 
Circuit  Court  of  Baltimore,  Md.  in  favor  of  the  defendant 
in  the  case  of  George  P.  Steinbach  against  The  Relief  Fire 
Insurance  Co.,  to  recover  on  a  fire  insurance  policy  for  a  loss. 
The  Circuit  Court  held  that  the  keeping  of  fireworks  by 
Steinbach,  a  German  jobber  and  importer  of  toys,  was  a 
breach  of  the  policy.  Next,  Steinbach  asked  the  Supreme 
Court  (New  York)  to  reform  the  policy  by  inserting  therein 
permission  to  keep  fireworks^  on  the  ground  that  such  per- 
mission was  omitted  from  the  policy  by  mistake,  so  to  re- 
cover on  the  policy  thus  reformed.  He  was  again  defeated, 
the  state  court  holdiag  that  the  judgment  in  the  Federal 
court  was  a  bar  to  the  second  action,  whether  it  was  or  not 
the  sole  question  for  determination.  Still  not  satisfied, 
Steinbach  carried  the  case  to  the  Court  of  Appeals  of  New 
York,  which  in  June,  1879,  sustained  the  judgment  of  the 
General  Term  of  the  Supreme  Court,  with  costs.  Deciding 
the  controversy  the  state  Court  of  Appeals,  referring  to  the 
finding  of  the  United  States  Supreme  Court,  said : 

Whatever  was  neoessarily  determined  in  that  action  concludes  the 
parties,  and  can  never  again  be  brought  into  litigation  between  them,  so 
long  as  the  judgment  therein  remains  in  force.  That  is  the  imiversal  rule 
always  applied,  no  matter  how  much  injustice  may  be  done  in  a  particular 
case.  Such  a  law,  which  generally  tends  to  justice,  cannot  be  changed  to 
meet  the  exigencies  of  a  case  where  a  different  rule  would  work  juster  re- 
sults. 

In  order  to  bring  a  case  within  the  rule,  the  second  suit  must  be  sub- 
stantially upon  the  same  cause  of  action  as  the  first;  and  the  test  of  that  is 
that  the  same  evidence  will  support  both  actions;  and  the  rule  is  the  same, 
although  the  two  actions  are  different  in  form.  And  it  matters  not  that 
the  former  action  was  decided  upon  erroneous  grounds. 
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Here  there  was  but  one  contract  of  insurance,  and  the  cause  of  action 
in  the  Baltimore  suit,  as  in  this,  was  founded  on  that.  In  that  suit  the 
plaintifif  sought  to  recover  by  proving  that  he  was  permitted  to  keep  fire- 
works. By  the  same  proof  he  seeks  to  recover  in  this.  There  he  sought 
to  prove  the  permission  by  parol.  Here  he  seeks  preliminarily  to  have 
the  writing  reformed,  so  that  he  can  prove  it  by  writing.  If  he  could 
succeed  here,  he  would  in  some  form  have  to  prove  precisely  what  he 
offered  to  prove  there,  to  wit,  that  he  was  permitted  to  keep  fireworks. 
If  the  plaintifif  could  succeed  in  reforming  this  contract,  it  would  not 
change  its  scope  or  effect.  It  would,  according  to  the  decisions  in  this 
State,  be  the  same  contract  still.  The  only  change  would  be  that  the 
plaintiff  would  have  direct  written  proof  of  what,  without  such  reforma- 
tion, would  rest  upon  construction  and  inference  based  upon  other  pro- 
visions in  the  contract,  and  upon  parol  evidence.  The  contract  would  then 
be,  in  its  legal  effect,  the  same  as  that  the  plaintiff  sought  to  enforce  in 
the  former  suit. 

Before  bringing  the  action  against  the  Relief  Insurance 
Co.  in  Baltimore,  Steinbach  on  a  similar  policy  sued  the 
La  Fayette  Fire  Insurance  Co.  in  the  New  York  Supreme 
Court,  for  loss  of  the  same  stock,  and  recovered.  The 
matter  was  carried  to  the  General  Term  and  then  to  the 
Court  of  Appeals,  and  in  those  courts  the  proof  rejected  in 
the  United  States  Circuit  Court  in  Baltimore  was  held  com- 
petent. The  state  Court  of  Appeals,  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  there  decided 
before  it,  refused  to  follow  or  be  bound  by  the  same;  and 
thus  the  highest  courts  of  the  State  and  of  the  nation  were 
in  conflict. 

[Proof  Required  to  Reform  a  Contract.] 

It  being  urged  in  Southard  versus  Curley  that  an  action 
brought  to  reform  a  written  contract,  on  the  ground  that 
owing  to  a  mistake  it  failed  to  express  the  agreement  which 
the  parties  to  it  actually  made  and  that  the  civil  courts  have 
at  last  adopted  the  rule  of  criminal  actions  that  the  evidence 
must  be  such  as  to  establish  the  mistake  beyond  a  reasonable 
doubt,  the  Court  of  Appeals  of  New  York,  Second  Division 
(June,  1892),  affirming  an  order  of  the  General  Term  denying 
a  motion  for  a  new  trial  for  error  in  the  refusal  of  the  trial 
court  to  direct  a  verdict  for  the  plaintiff,  after  reviewing  a 
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number  of  cases  as  to  the  expressions  made  use  of  by  the 
courts  touchmg  the  degree  or  quantity  of  proof  essential  to 
support  a  decree  reforming  a  written  instrument  on  the 
ground  of  mistake,  said : 

The  quotations  made  indicate  a  universal  agreement  that  a  contract 
shall  not  be  reformed  on  loose,  contradictory,  and  unsatisfactory  evi- 
dence; a  settled  determination  that  when  a  mistake  m  alleged  it  must  be 
clearly  established  by  satisfactory  proofs,  or  the  contract  will  stand  as 
made.  But  in  giving  expression  to  the  necessity  of  observing  such  caution 
some  judges  have  employed  conservative  language,  others  extreme.  A 
difference  doubtless  due  to  the  f stct  that  the  question  before  the  court  for 
discussion  in  the  different  cases  was  not  what  is  the  abstract  rule  as  to  the 
degree  or  quality  of  the  evidence  required,  but  rather  whether  the  par- 
ticular evidence  under  consideration  justifies  a  reformation.  While  in  a 
few  instances  apparently  unconsidered  expressions  may  be  found  to  the 
effect  that  the  mistake  must  be  established  beyond  a  reasonable  doubt,  so 
may  a  variety  of  other,  expressions,  differing  in  form  but  equally  well 
supported,  be  found,  such  as:  ''It  must  be  proved  as  much  to  the  satisfac- 
tion of  the  court  as  if  admitted'';  ''the  proof  must  be  clear,  irrefragable, 
and  the  strongest  possible" ;  or  "there  must  be  a  plain  mistake  established 
by  satisfactory  proofs."  A  situation  which  suggests  that  we  heed  the 
caution  of  Folger,  J.,  in  Taylor  versus  Mayor,  etc.:  "It  is  not  always  well 
to  take  particular  phrases  and  sentences  from  an  opinion  and  read  them 
as  giving  the  core  of  the  judgment."  The  same  thought  was  expressed  in 
Hastings  Nat.  Bank  versus  Hibbard:  "It  must  always  be  remembered 
that  general  language  in  legal  discussions  is  to  be  construed  with  its  siu*- 
roundings,  and  cannot  be  dealt  with  in  the  abstract." 

Chief  Justice  Marshall  in  Cohens  versus  Virginia,  not  only  called  atten- 
tion to  the  care  which  should  be  observed  in  asserting  that  general  expres- 
sions used  in  an  opinion  must  be  accepted  as  law,  but  most  admirably 
stated  the  reason  for  it.  He  said:  "It  is  a  maxim  not  to  be  disregarded 
that  general  expressions  in  every  opinion  are  to  be  taken  in  connection 
with  the  case  in  which  these  expressions  are  used.  If  they  go  beyond 
the  case  they  may  be  respected,  but  ought  not  to  control  the  judgment  in 
a  subsequent  suit  when  the  very  point  is  presented  for  decision.  The  reason 
of  this  maxim  is  obvious.  The  question  actually  before  the  court  is  in- 
vestigated with  care,  and  considered  in  its  full  extent.  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  relation  to  the  case 
decided,  but  thehr  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated." 

Bearing  in  mind  these  admonitions  as  we  examine  the  opinions  alluded 
to,  we  reach  the  conclusion  that  they  do  not  require  us  to  declare  that  this 
strong  rule  of  crinxinal  procedure  has  become  a  part  of  the  practice  in  civil 
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actions.  Certainly  this  need  not  be  done,  in  view  of  the  many  authorities 
which,  both  before  and  since  Judge  Story  penned  the  rule  that  "relief 
must  be  granted  in  cases  of  written  instruments  only  when  there  is  a 
plain  mistake  clearly  made  out  by  satisfactory  proofs/'  have  asserted  the 
same  doctrine  in  terms  or  in  substaiice. 

[Jurisdiction  in  Fraud  Cases.] 

Courts  of  equity  unquestionably  have  jurisdiction  of  fraud, 
misrepresentation  and  fraudulent  suppression  of  material 
facts  in  matters  of  contract,  but  where  the  cause  af  action  is 
"a  purely  legal  demand/'  and  nothing  appears  to  show  that 
the  defence  at  law  may  not  be  as  perfect  and  complete  as  in 
equity,  a  suit  in  equity  will  not  be  sustained  in  a  Federal 
court,  as  it  is  clear  that  the  case  under  such  circumstances 
is  controlled  by  a  section  of  the  Judiciary  Act. 

Courts  of  equity  have  an  original,* independent  and  in- 
herent jurisdiction  to  relieve  against  every  species  of  fraud. 
Every  transfer  or  conveyance  of  property ,» by  what  means  so- 
ever it  be  done,  is  in  equity  vitiated  by  fraud.  Deeds,  ob- 
ligations, contracts,  awards,  judgments,  or  decrees  may  be 
the  instruments  to  which.parties  may  resort  to  cover  fraud, 
and  through  which  they  may  obtain  the  most  unrighteous 
advantages  but  none  of  such  devices  or  instruments  will  be 
permitted  by  a  court  of  equity  to  obstruct  the  requisition  of 
justice.  If  a  case  of  fraud  be  established  a  court  of  equity 
will  set  aside  all  transactions  foimded  upon  it  by  whatever 
machinery  they  may  have  been  effected,  and  notwithstand- 
ing any  contrivance  by  which  it  may  have  been  attempted  to 
protect  them.  These  principles  have  now  become  axioms  of 
equity  jurisdiction. 

To  set  aside  a  conveyance  there  must  be  an  inequality  so 
strong,  gross  and  manifest,  that  it  must  be  impossible  to 
state  it  to  a  man  of  common  sense  without  producing  an  ex- 
clamation at  the  inequality  of  it.  But  a  bargain  cannot  be 
set  aside  upon  inequality  only.  If  parties  are  of  full  age, 
treating  upon  equal  terms  without  imposition,  and  there  is 
an  inequality,  even  if  it  is  a  gross  one,  the  court  in  general 
has  not  set  it  aside.    It  has  always  been  held  that  interest 
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upon  interest  was  unconscionable.  It  has  also  been  held 
that  the  owners  of  revisionary  interests  are  as  competent  to 
dispose  of  them  as  the  owners  of  other  interests.  In  the 
modem  cases  this  is  allowed,  with  the  qualification  that 
there  is  a  policy  in  justice  protecting  the  person  who  has 
the  expectancy,  and  reducing  him  to  the  situation  of  an 
infant,  against  the  effects  of  his  own  conduct. 

Most  men  of  common  sense  would  exclaim  at  the  inequal- 
ity, when  they  found  that  an  old  woman  had  sold  her  prop- 
erty for  one-fourth  of  its  value  because  she  was  in  distress, 
and  without  any  legal  assistance  and  without  any  person 
letting  her  know  that  she  could  make  out  a  good  title  and 
obtain  four  or  five  times  that  amoimt. 

It  is  a  principle  of  law,  as  well  as  of  natural  justice,  that 
greater  consideration  and  care  are  due  to  persons  known  to 
be  imable  to  take  care  of  themselves  than  to  those  who  are 
fully  able  to  do  so.  The  driver  of  a  team,  seeing  a  child  or  a 
woman  or  a  person  of  known  feeble  intellect  in  the  street,  is 
bound  to  exercise  greater  care  and  diligence  to  avoid  doing 
them  harm  than  would  be  obligatory  if  the  person  was  a 
grown  and  capable  man.  In  dealing  with  a  man  whose  rights 
without  his  knowledge,  but  which  by  due  diligence  he  might 
know,  are  passing  awa^  by  lapse  of  time  into  another's  hands, 
the  latter  may  perhaps  justify  himself  in  the  eye  of  the  law 
(though  not  in  conscience)  in  preserving  a  wary  and  crafty 
silence,  so  as  to  put  his  victim  off  his  guard  and  bring  him  into 
his  own  power,  whilst  he  would  be  perfectly  inexcusable  in 
taking  advantage  of  a  woman  unskilled  in  business,  and  un- 
used to  the  stratagems  which  are  sometimes  resorted  to  by 
unscrupulous  persons. 

The  greater  the  fraud  intended,  the  more  particular  the 
parties  to  it  are  to  proceed  according  to  the  strictest  forms  of 
law.  Some  of  the  most  atrocious  frauds  are  committed  in 
that  way. 

If  the  inadequacy  of  the  price  at  a  judicial  sale  is  so  gross 
as  to  shock  the  conscience,  or  if,  in  addition  to  gross  inade- 
quacy, the  purchaser  has  been  guilty  of  any  unfairness,  or 
has  taken  any  undue  advantage,  or  if  the  owner  of  the  prop- 
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erty  or  the  party  interested  in  it  has  been  for  any  other  reason 
misled  or  surprised,  then  the  sale  will  be  regarded  as  fraud- 
ulent and  void;  or  the  party  injured  will  be  permitted  to  re- 
deem the  property  sold.  Great  inadequacy  requires  only 
slight  circumstances  of  unfairness  in  the  conduct  of  the  party 
benefited  by  the  sale  to  raise  the  presumption  of  fraud. 
This  imposes  upon  the  purchaser  a  necessity  to  remove  the 
presumption  by  the  clearest  evidence  of  the  fairness  of  his 
conduct. 

It  is  of  the  utmost  importance,  where  the  redemption  law 
prevails,  that  the  right  thus  granted  should  be  strictly  exer- 
cised according  to  the  statute.  For,  in  addition  to  the 
sanctity  which  the  law  concedes  to  judicial  sales,  foimded 
on  well  considered  reasons  of  policy  as  old  as  the  law  itself, 
the  favor  of  allowing  the  debtor  one  year  more  to  save  his 
land  after  judgment  and  sale  under  execution  have  fixed 
his  rights,  only  adds  to  his  obligation  to  exercise  the  right 
thus  granted  in  strict  accordance  with  its  terms. 

A  party  selling  property  must  be  presumed  to  know  whether 
the  representations  which  he  makes  of  it  are  true  or  false. 
If  he  knows  them  to  be  false,  that  is  fraud  of  the  most 
positive  kind;  but  if  he  does  not  know  it,  then  it  can  only 
be  from  gross  negligence,  and  in  contemplation  of  a  court  of 
equity,  representations,  founded  on  mistake  resulting  from 
such  negligence,  constitute  fraud.  The  purchaser  confides 
in  them  upon  the  assumption  that  the  owner  knows  his  own 
property  and  truly  represents  it;  and  it  is  immaterial  to  the 
purchaser  whether  the  misrepresentation  proceeded  from 
mistake  or  fraud.  The  injury  to  him  is  the  same,  whatever 
may  have  been  the  motives  of  the  seller. 

It  is  true  that  matters  of  opmion  between  parties  dealing 
on  equal  terms,  although  falsely  stated,  are  not  relieved 
against  because  they  are  not  presumed  to  mislead  or  in- 
fluence the  other  party  when  each  has  equal  means  of  in-* 
formation. 

Whenever  a  sale  is  made  of  property  not  present,  but  at  a 
remote  distance,  which  the  seller  knows  the  purchaser  has 
never  seen,  but  which  he  buys  upon  the  representation  of  the 
51 
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seller,  relying  on  its  truth,  then  the  representation,  in  effect^ 
amounts  to  a  warranty;  at  least  that  the  seller  is  bound  to 
make  good  the  representation. 

Any  surreptitious  dealing  between  one  principal  and  the 
agent  of  the  other  principal  is  a  fraud  on  such  other  principal 
cognizable  in  a  court  of  equity.  It  is  also  equally  clear  that 
the  defrauded  principal,  if  he  comes  in  time,  is  entitled,  at 
his  option,  to  have  the  contract  rescinded,  or,  if  he  elects 
not  to  have  it  rescinded,  to  have  such  adequate  relief  as  the 
court  may  think  right  to  give  him. 

There  may  be  no  authority  and  no  dictum  to  that  effect. 
The  clearer  a  thing  is,  the  more  difficult  it  is  to  find  any 
express  authority  or  any  dictum  exactly  to  the  point. 

If  a  man  hired  a  vetturino  to  take  him  from  one  place  to  an- 
other, and  found  that  the  vetturino,  after  he  had  accepted  the 
hiring,  had  conspired  with  his  servant  to  rob  him  on  the  way, 
he  would  be  entitled  to  get  rid  both  of  the  vetturino  and  the 
servant.  So,  if  a  man  sits  down  in  a  tavern  or  osteria  to  play 
at  cards  or  dice  with  another  man  for  a  stake,  and  finds 
that  his  opponent  has  provided  himself  with  loaded  dice  or 
marked  cards,  the  man  would  be  immediately  entitled  to 
leave  the  table,  and  would  not  be  obliged  to  procure  proper 
cards  or  honest  dice.  Yet  there  is  no  express  decision  on 
either  of  these  cases. 

To  invalidate  a  solemn  deed  by  showing  that  misrepre- 
sentations were  used  to  obtain  it,  there  must  be  very  clear 
proof  that  the  falsehood  was  told  directly  to  the  grantor.  It 
is  not  to  be  supposed  that  he  was  influenced  by  a  statement 
neither  made  to  himself  nor  conmiunicated  to  him.  If  the 
vendee's  conduct  was  honest  and  fair,  he  is  not  answer- 
able for  what  he  may  have  said  elsewhere  to  other  per- 
sons. 

Where  a  party  negotiates  commercial  paper,  payable  to 
bearer  or  under  the  blank  endorsement  of  another  person, 
he  cannot  be  sued  on  the  paper  because  he  is  not  a  party  to 
it ;  but  he  nevertheless  warrants  that  he  has  no  knowledge  of 
any  facts  which  prove  the  paper  to  be  worthless  on  account 
of  the  failure  of  the  makers,  or  by  its  being  already  paid,  or 
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otherwise  to  have  become  void  or  defunct.  Any  conceal- 
ment of  this  nature  would  be  manifest  fraud. 

Where  a  merchant,  knowing  himself  to  be  insolvent,  pur- 
chases goods  without  disclosing  the  fact,  there  being  no  in- 
quiry made,  he  is  not  necessarily  guilty  of  fraud,  as  he  may 
honestly  believe  that  he  can  go  on  and  retrieve  his  affairs. 
Where  so  much  of  the  trade  of  the  country  is  carried  on 
without  invested  capital,  or  on  borrowed  capital,  it  must 
often  happen  that  a  merchant  who  is  ultimately  successful 
has  known  periods  of  commercial  disaster  when  his  property 
would  not  pay  his  debts.  It  would  be  too  strict  to  hold  that 
under  such  circumstances  he  must  in  all  cases  go  into  liquida- 
tion or  expose  himself  to  probable  bankruptcy  by  disclosing 
his  condition.  But  equity  does  not  coimtenance  a  dealer 
of  known  standing,  who  has  suddenly  failed  in  business, 
going  to  those  who  were  acquainted  with  his  former  charac- 
ter, but  have  not  heard  of  his  failure,  and  buying  on  credit. 

The  borrowing  of  money  by  men  engaged  in  large  transac- 
tions, bankers  and  dealers  in  cotton  on  their  own  account 
and  commissions,  is  not  imusual,  and  this  although  the  bor- 
rowers may  be  persons  of  large  means,  and  the  fact  that  they 
borrowed  by  methods  which  would  not  disclose  that  they 
were  borrowers,  would  not  necessarily  be  inconsistent  with 
good  faith  or  solvency.  It  might  be  inconsistent  with 
both. 

Caveat  emptor  is  the  rule  of  the  common  law,  founded  upon 
wise  policy,  to  induce  vigilance  and  caution,  and  to  prevent 
opportunities  for  deceit  which  lead  to  litigation,  by  casting 
on  every  man  the  responsibilities  of  his  own  contracts  and 
to  burden  him  with  the  consequences  of  his  careless  mistakes. 

If  a  person  who  is  insolvent  conceals  that  fact  from  the 
vendor  for  the  purpose  of  defrauding  him,  and  thus  obtains 
goods  without  intending  to  pay  for  them,  the  title  of  the 
property  is  not  changed,  and  it  may  be  reclaimed  by  the 
vendor. 

The  doctrine  that  notice  to  an  agent,  in  order  to  be  binding 
upon  the  principal,  must  come  to  the  agent  in  the  course  of 
his  employment  is  not  applicable  to  a  case  of  actual  fraud. 
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The  fraud  of  the  agent  affects  the  principal  for  the  reason 
that  every  principal  impliedly  warrants  the  integrity  of  his 
agent;  at  least  so  far  as  to  prevent  his  retaining  the  fruits  of 
the  fraud,  and  if  the  agent,  in  transacting  his  employer's 
business,  has  imlawf ully  effectuated  a  f raudident  design  it 
is  unimportant  whence  the  elements  of  his  corrupt  purpose 
were  derived. 

A  court  of  justice,  when  it  has  to  approve  of  a  sale  on  be- 
half of  persons  or  classes  imder  its  protection,  ought  to  be 
strict,  even  to  jealousy,  when  in  exacting  from  a  purchaser 
the  fulfilment  of  his  obligation  to  be  honest  and  straight- 
forward in  all  statements  relevant  to  the  duty  which  the 
court  has  to  perform,  whether  made  volimtarily  or  in  answer 
to  questions,  or  arising  out  of  the  terms  of  any  proposal  or 
preliminary  agreement.  But  this  does  riot  mean  that,  be- 
cause information  on  some  material  point  or  points  is  offered, 
or  is  given  on  request  by  a  purchaser  from  the  court,  it  must 
therefore  be  given  on  all  others  as  to  which  it  is  neither  of- 
fered nor  requested,  and  concerning  which  there  is  no  impUed 
representation,  positive  or  negative,  direct  or  indirect,  in 
what  is  actually  stated. 

[Reliance  on  and  Maieriality  of  Defendant's  Misconduct.] 

It  is  the  duty  of  a  vendor  to  see  that  the  property  to  be 
sold  is  not  imtruly  described,  and  he  cannot  be  excused  be- 
cause a  description  which  the  property  will  not  bear  has  been 
inserted  in  the  particulars  by  the  auctioneer  without  his  in- 
structions. Nor  can  the  auctioneer  excuse  himself  for  insert- 
ing a  false  representation  by  saying  that  he  did  not  know  it  to 
be  untrue.  It  is  a  question  of  fact  whether  a  person  is  in- 
duced to  buy  by  a  particular  representation. 

It  would  hardly  do  to  hold  that  a  party  was  induced  into  a 
contract  by  false  and  fraudulent  representations,  because 
one  of  the  vendors  represented  that  he  had  been  governor  of 
the  State,  and  was  a  member  of  the  Baptist  Church  and 
president  of  a  bank  and  a  railroad  company. 

A  farmer  may  by  nature  or  through  mental  disease  be  so 
far  demented  as  to  be  quite  unable  to  act  with  intelligence 
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and  judgment  in  the  matter  of  an  exchange  of  his  farm,  yet 
be  able  to  carry  it  on  to  a  fair  advantage,  raise  crops  and 
make  a  fair  sale  of  them  in  the  markets.  It  is  not  an  uncom- 
mon thing  to  see  a  man  who  is  notoriously  somewhat  dis- 
turbed in  his  mind — ^partially  insane — ^who  goes  about 
attending  to  the  ordinary  routine  of  his  every-day  life  and 
affairs  and  who  is  equally  and  notoriously  unfit  to  enter 
upon  and  carry  through  any  extraordinary  venture  requir- 
ing reflection,  discrimination  and  judgment. 

The  standard  of  testamentary  capacity  is  not  the  standard 
of  business  capacity.  Wills  have  been,  and  will  hereafter  be 
sustained,  that  were  made  by  persons  whose  minds  were  so 
enfeebled  that  the  courts  would  unhesitatingly  set  aside 
business  contracts  entered  into  by  them  to  their  loss.  It  is 
familiar  law  that  a  higher  degree  of  intellect  is  necessary  to 
sustain  a  contract  than  a  will. 

The  abandonment  of  one  cause  of  action  and  the  adoption 
of  a  new  one  by  amendment  is,  in  effect,  the  dismissal  of  the 
former  suit  and  the  commencement  of  a  new  one  upon  a 
different  cause  of  action. 

No  deception  or  artifice  will  be  considered  an  actionable 
fraud  so  as  to  be  the  proper  subject  of  judicial  redress,  which 
has  not  been  a  cause  of  injury  or  prejudice  to  the  party  seek- 
ing redress.  A  misrepresentation  or  concealment,  which  has 
not  been  the  means  of  producing  damage  or  injury,  is  not 
within  the  cognizance  of  human  tribunals,  for  they  do  not 
sit  for  the  purpose  of  enforcing  moral  obligations  or  correct- 
ing unconscientious  acts  which  are  followed  by  no  loss  or 
damage. 

If  one  sells  two  horses  as  his  own,  knowing  that  he  owns 
but  one  of  them  and  has  no  right  to  sell  the  other,  and  know- 
ing also  that  the  buyer  believes  he  owns  both,  he  commits  a 
fraud  on  the  buyer  who  gets  title  to  but  one  horse  under  the 
purchase,  even  though  he  made  no  express  representation 
that  he  owned  both  horses.  Dealing  with  the  property  as 
his  own  is  equivalent  to  a  representation  of  ownership. 

A  man  is  entitled  to  get  what  he  contracts  for.  If  he  fails 
in  any  material  particular,  through  the  fraud  of  the  other 
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contracting  party  to  get  what  he  bargained  for^  he  may 
rescind  the  contract  and  recover  back  what  he  paid 
on  it. 

One  buying  what  the  seller  represents  to  him  as  white 
acre,  relying  upon  such  representations,  when  the  property 
so  purchased  is  in  fact  black  acre,  fails  to  get  the  thing  for 
which  he  contracted,  and  hence  may  rescind  without  showing 
absolute  pecuniary  loss. 

There  must  be  a  causal  relation  between  the  alleged  fraud 
and  the  alleged  injury  to  warrant  a  recovery.  But  where  the 
thing  obtained  is  the  thing  contracted  for,  and  there  can  be 
no  loss,  then  there  cannot  be  any  damage  appreciable  in 
law,  and  hence  it  would  seem  that  in  such  a  case  there  can 
be  no  causal  relation  between  the  alleged  fraud  and  the  sup- 
posed injury  for  the  reason  that  the  supposed  injury  is  not 
established. 

He  who  would  recover  damages  in  a  court  of  law  must  set 
forth  in  an  orderly  manner  the  facts  showing  his  right  to 
recover  and  the  amount  to  which  he  is  entitled,  to  the  ex- 
clusion of  every  presumption  to  the  contrary.  In  such  an 
action  the  damages  are  the  essential  thing.  In  an  action  to 
rescind  on  the  ground  of  fraud,  the  fraud  is  the  essential 
thing,  and  while  it  must  be  coupled  with  loss,  injury,  dam- 
age, the  precise  amount  of  such  damage  is  of  secondary 
importance. 

[Plaintiff  rn/ust  make  Restitviion.] 

The  general  rule  that  the  party  defrauded,  if  he  would  re- 
scind the  contract,  must  return  or  offer  to  retiun  everything 
he  received  in  execution  of  it,  is  not  exacted  on  account  of 
any  feeling  of  partiality  or  regard  for  the  fraudulent  party. 
The  law  cares  very  little  what  his  loss  may  be,  and  exacts 
nothing  for  his  sake.  If,  therefore,  he  has  entangled  himself 
in  the  meshes  of  his  own  knavish  plot  that  the  party  de- 
frauded cannot  imloose  him,  the  fault  is  all  his  own,  and  the 
law  only  requires  the  injured  party  to  restore  what  he  has 
received,  and,  as  far  as  he  can,  \mdo  what  has  been  done  in 
the  execution  of  the  contract.    This  is  all  that  the  party  de- 
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frauded  can  do,  and  all  that  honesty  and  fair  dealing  require 
of  him. 

It  is  no  objection  to  a  restoration  of  property  received 
on  a  fraudulent  sale  that  it  has  fallen  in  value  since  the  date 
of  the  transaction.  Nor,  if  the  property  is  of  a  perishable 
nature,  is  the  holder  bound  to  keep  it  in  a  state  of  preserva- 
tion until  the  bill  is  filed. 

A  party  seeking  to  set  aside  a  sale  of  shares  is  not  bound 
to  pay  calls  on  them  to  prevent  forfeiture  after  filing  his 
bill ;  nor  is  it  fatal  to  his  right  of  rescission  that  some  of  the 
shares  have  been  thus  perfected. 

Parties  engaged  in  a  fraudulent  attempt  to  obtain  a 
neighbc»*'s  property  are  not  the  objects  of  the  special  solici- 
tude of  the  courts.  If  they  are  caught  in  their  own  toils, 
and  are  themselves  the  sufferers,  it  is  a  legitimate  conse- 
quence of  their  violation  of  the  rules  of  law  and  morality. 
Those  who  violate  those  laws  must  suffer  the  penalty. 

Upon  principle  there  appears  to  be  no  good  reason  why  a 
plaintiff  in  equity,  suing  upon  equitable  grounds,  should  be 
required,  on  the  face  of  his  bill,  to  submit  to  those  terms 
which  the  court  at  the  hearing  may  think  it  right  to  impose 
as  the  price  of  any  relief  to  which  he  may  be  entitled. 

Where  one  seeks  the  aid  of  a  court  of  equity  to  set  aside 
and  rescind  a  contract,  it  is  not  essential  that  he  should  have 
previously  attempted  a  rescission  or  should  have  made  any 
tender  to  the  other  party,  except  when  such  tender  is  neces- 
sary to  put  the  other  party  in  default. 

The  exception  to  the  general  rule  requiring  tender,  recog- 
nized by  some  of  the  authorities,  is,  that  where  the  judgment 
or  decree  itself  will  accomplish  the  result  of  placing  the  other 
party  in  statu  quo,  a  tender  need  not  be  made  before  suit 
brou^t,  but  that  the  rescission  may  be  made  by  the  plead- 
ings. 

There  is  this  marked  distinction  between  suits  at  law  for 
the  recovery  of  the  consideration  paid,  after  rescission  by 
plaintiff,  and  bills  in  equity  for  rescission.  The  plaintiff  at 
law  must  have  the  legal  title  to  the  thing  sued  for,  if  it  be  a 
chattel  or  the  legal  right  to  the  sum  demanded,  at  the  time 
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of  the  institution  of  his  suit.  If  he  has  parted  with  his  prop- 
erty by  reason  of  the  fraud  of  the  buyer,  or  if,  being  buyer, 
he  had  parted  with  his  money  by  reason  of  the  fraud  of 
the  seller,  the  legal  title  or  right  has  passed  out  of  him  and 
into  the  other  party.  The  contract  is  not  void,  but  voidable 
only,  and  it  must  be  avoided  to  re-invest  him  with  his  legal 
title  or  right  to  sue.  Since  the  law  permits  him  to  reacquire 
this  legal  title  by  his  own  act,  it  puts  upon  him  the  necessity 
of  restitution  of  the  thing  received  by  him  as  a  condition  of 
the  exercise  of  the  right  to  avoid  the  contract.  From  neces- 
sity, the  law  knows  nothing  of  conipensation,  but  requires  the 
restoration  of  the  thing  received  because,  to  permit  the  plain- 
tiff to  determine  what  would  be  just  compensation,  would 
be  to  make  him  judge  in  his  own  case. 

[BiU  One  Election  to  Rescind  for  Fraud.] 

It  is  a  rule  that  the  defrauded  party  to  a  contract  has  but 
one  election  to  rescind,  that  he  must  exercise  that  election 
with  reasonable  promptitude  after  the  discovery  of  the  fraud, 
and  that,  when  once  he  elects,  he  must  abide  by  his  decision. 
Delay  in  rescission  of  the  contract  is  evidence  of  a  waiver  of 
the  fraud  and  an  election  to  treat  the  contract  as  valid.  So, 
payments  of  purchase-money,  after  knowledge  of  the  fraud, 
are  evidence  to  the  same  effect.  And  so  also  is  the  continued 
dealing  with  the  property  purchased  and  in  reference  to  the 
fraudulent  transaction,  as  if  the  contract  were  subsisting  and 
binding. 

A  purchaser  of  certain  shares  of  stock  sought  to  disaffirm 
the  sale  and  recover  back  the  purchase-money  paid  on  the 
groimd  of  fraudulent  representations  made  to  him  in  the 
course  of  the  negotiations  which  resulted  in  the  purchase. 
It  appeared  that,  after  the  discovery  of  the  falsity  of  the 
representations,  the  plaintiff  treated  the  stock  as  his  own, 
and  disposed  of  some  shares  of  it,  but  after  the  discovery  of 
a  further  element  of  fraud,  he  sought  to  disaffirm.  Sus- 
taining a  judgment  of  non-suit  in  that  case,  the  court  said: 
''No  doubt  there  was  at  first  a  gross  fraud  on  the  plaintiff. 
But  after  he  had  learned  that  an  imposition  had  been  prac* 
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ticed  on  him,  he  ought  to  have  made  his  stand.  Instead  of 
doing  so,  he  goes  on  deaUng  with  the  shares;  and,  in  fact,  dis- 
poses of  some  of  them.  Supposing  him  not  to  have  had,  at 
the  time,  as  full  knowledge  of  the  fraud  as  he  afterwards 
obtained,  he  had  given  up  his  right  of  objection  by  dealing 
with  the  property  after  he  had  once  discovered  that  he  had 
been  imposed  upon." 

Any  act  of  ratification  of  a  contract  after  knowledge  of  the 
facts  authorizing  a  rescission  amounts  to  an  afiSrmance  and 
terminates  the  right  to  rescind.  Mere  passiveness,  even  for 
an  imreasonable  length  of  time,  will  terminate  the  right. 
Then  the  law  may  be  resorted  to  for  damages. 

[Undue  Influence  and  Duress.] 

There  is  no  rule  of  law  founded  on  sounder  principles  of 
policy  or  more  conducive  to  the  safety  of  private  right  than 
that  which  forbids  one  tort  or  injury  to  be  set  oflF  by  way  of 
compensation  for  another.  It  would  be  allowing  parties  to 
avenge  by  their  own  hands  their  own  injuries,  and  would  in 
its  consequences  recall  the  timiult  and  violence  of  the  bar- 
barous ages.  In  the  case  of  spoliation  under  the  Roman  law 
no  compensation  was  allowed  to  be  opposed  against  the  de- 
mand for  restitution,  according  to  the  maxim  of  the  civil  and 
which  is  that  of  the  common  law:  Spoliatus  ante  omnia 
restUuenduB. 

When  a  settlement  is  made  dum  fervet  opus^  to  talk  of  a 
bond  and  mortgage  being  fully  given,  while  the  impoverished 
victim  lay  bleeding  at  the  spoiler's  feet,  is  absurd.  Such 
abuse  of  process  is  not  to  be  tolerated.  It  would  bring  dis- 
grace upon  the  administration  of  justice.  Nothing  can  be 
more  injurious  to  public  morals,  or  excite  greater  alarm  in 
the  minds  of  people,  than  to  suffer  the  process  of  the  law  to 
be  made  the  instrument  of  extortion.  It  cannot  be  doubted 
that  the  court  ought  to  afford  ample  redress  in  such  a  case, 
and  the  relief  be  conformable  to  the  established  principles 
of  equity. 

Though  a  man  be  arrested  by  due  process  of  law,  yet  if  a 
wrong  use  be  made  of  the  arrest  by  obliging  him  to  execute 
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a  conveyance  which  was  never  under  consideration  before, 
the  court  will  construe  it  a  duress  and  relieve  him. 

AflKrming  the  judgment  of  the  Court  of  Claims  disallowing 
claims  resulting  from  a  dispute  between  a  shipping  firm  and 
the  Quartermaster  General  over  the  price  per  ton  per  double- 
decked  barge  chartered  for  use  during  the  civil  war,  Justice 
Harlan,  rendering  the  opinion  of  the  Supreme  Court  of  the 
United  States  (October  Term,  1879)  in  part,  said : 

Had  the  claimants  stood  upon  their  contract  rights  it  is  perfectly  clear 
that  the  government  could  have  been  compelled  to  pay  the  amount 
stipulated  in  the  original  contracts  to  be  paid  for  the  use  of  the  barges. 
The  claimants  could  have  sued  for  each  instalment  of  rent  as  it  came  due, 
or  when  the  government  returned  the  barges  they  could  have  sued,  as 
they  now  sue,  for  the  whole  amount  due  under  the  original  charter-parties. 
They  had  a  full  and  complete  remedy  by  suit  against  the  government  in 
the  Court  of  Claims  for  the  enforcement  of  their  rights  under  those  con- 
tracts. That  court  had  then,  as  it  has  now,  jurisdiction  to  hear  and  de- 
termine all  claims  founded  upon  contracts,  express,  or  implied,  with  the 
United  States.  Its  final  judgments  sustaining  such  claims,  were  then  as 
now  made  payable  out  of  any  general  appropriation  by  law  for  the  satis- 
faction of  private  claims  against  the  government. 

Instead,  however,  of  seeking  the  aid  of  the  law,  claimants,  with  a  full 
knowledge  of  their  legal  rights,  executed  new  charter-parties,  and  from 
time  to  time  received  payments  according  to  the  rates  prescribed  therein, 
protesting  when  the  new  agreements  were  signed  that  they  were  executed 
against  their  wishes  and  imder  the  pressure  of  financial  necessity.  They 
now  seek  the  aid  of  the  law  to  enforce  their  rights  imder  the  original  charter 
parties,  upon  the  groimd  that  those  last  signed  were  executed  under  such 
circumstances  as  amounted,  in  law,  to  duress.  Duress  of  or  in  what?  Not 
of  their  persons  for  there  is  no  pretense  that  a  refusal  on  their  part  to 
accede  to  the  illegal  demand  of  the  quartermaster's  department  would 
have  endangered  their  liberty  or  their  personal  security.  There  was  no 
threat  of  injury  to  their  persons  or  to  their  property  to  avoid  which  it 
became  necessary  to  execute  new  charter-parties.  Nor  were  those  charter- 
parties  executed  for  the  purpose  or  as  a  means  of  obtaining  possession  of 
their  property.  They  yielded  to  the  threat  or  demand  of  the  department 
solely  because  they  required  or  supposed  they  required,  money  for  the 
conduct  of  their  business  or  to  meet  their  pecuniary  obligations  to  others. 
Their  duty,  if  they  expected  to  rely  upon  the  law  for  protection,  was  to  dis- 
regard the  threat  of  the  department  (not  to  give  up  the  barges)  and  apply 
to  the  courts  for  redress  against  its  repudiation  of  a  valid  contract. 

We  are  aware  of  no  authority  in  the  text-books  or  in  the  adjudged  cases 
to  justify  us  in  holding  that  the  last  charter-parties  were  executed  in 
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duress.  There  is  present  no  element  of  duress,  in  the  legal  acceptation  of 
that  word.  The  hardships  of  particular  cases  should  not  induce  the  courts 
to  disregard  the  long-settled  rules  of  law. 

The  case  is  one  which  in  some  aspects  appeals  strongly  to  the  sense  of 
justice  of  the  government,  which  cannot  afford  to  reap  the  fruits  of  an 
arbitrary  abrogation  by  its  officers  of  valid,  binding  contracts  made  in  its 
name,  with  the  citizen.  If  in  view  of  the  condition  of  the  country  during 
the  recent  war,  the  claimants  were  unwilling  to  embarrass  or  imperil  the 
operations  of  the  government  by  contests  in  the  courts  as  to  property, 
which  possibly  was  needed  by  the  military  department  for  supplying  the 
necessities  of  our  army,  these  facts  only  strengthen  their  claim  for  relief. 
But  that  relief  must  come  from  the  legislative  and  not  from  the  judicial 
department. 

Duress  exists  when  one,  by  the  unlawful  act  of  another,  is 
induced  to  make  a  contract  or  perform  some  act  imder  cir- 
cumstances which  deprive  him  of  the  exercise  of  free  will.  It 
is  commonly  said  to  be  of  either  the  person  or  the  goods  of 
the  party.  Duress  of  the  person  is  either  by  unprisonment 
or  by  threats,  or  by  the  exhibition  of  force  which  apparently 
cannot  be  resisted.  Duress  of  goods  may  exist  when  one  is 
compelled  to  submit  to  an  illegal  exaction  in  order  to  obtain 
them  from  one  who  has  them  but  refuses  to  surrender  them 
unless  the  exaction  is  submitted  to. 

But  where  the  party  threatens  nothing  which  he  has  not  a 
legal  right  to  perform,  there  is  no  duress.  When,  therefore,  a 
judgment  creditor  threatens  to  levy  his  execution  on  the 
debtor's  goods  and  under  fear  of  the  levy  the  debtor  executes 
and  delivers  a  note  for  the  amount  with  sureties,  the  note 
cannot  be  avoided  for  duress. 

Reversing  a  judgment  obtained  by  the  plaintiff  on  the  con- 
tention that  the  settlement  accepted  was  duress  because  he 
was  on  the  verge  of  financial  ruin,  the  Supreme  Court  of 
Michigan  (April,  1881)  said: 

It  is  not  pretended  that  the  defendants  had  done  anything  to  bring 
the  plaintiff  to  the  condition  which  made  this  money  so  important  to  him 
at  this  very  time,  or  that  they  were  in  any  manner  responsible  for  his  pe- 
cuniary embarrassment  except  as  they  failed  to  pay  the  full  amount  de- 
manded. The  duress,  then,  is  to  be  found  exclusively  in  their  failure  to 
meet  promptly  their  pecimiary  obligation.  But  this,  according  to  the 
plaintiff's  claim,  would  have  constituted  no  duress  whatever  if  he  had  not 
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happened  to  be  in  pecuniary  straits;  and  the  validity  of  n^otiations,  ac- 
cording to  this  claim,  must  be  determined,  not  by  the  defendants'  con- 
duct, but  by  the  plaintiff's  necessities.  The  same  contract  which  would 
be  valid  if  made  with  a  man  easy  in  his  circumstances  becomes  invalid 
wh^i  the  contracting  party  is  pressed  with  the  necessity  of  meeting  his 
bank  paper.  But  this  would  be  a  most  dangerous,  as  well  as  a  most  un- 
equal doctrine;  and  if  accepted,  no  one  could  well  know  when  he  would 
be  safe  in  dealing  on  the  ordinary  terms  of  n^otiation  with  a  party  who 
professed  to  be  in  great  need. 

The  court  has  held  that  the  making  of  a  settlement  with  an 
executor  known  to  be  utterly  unscrupulous  and  likely  to  use 
every  device  to  prevent  or  delay  the  collection  of  the  full 
amount  due,  did  not  constitute  duress  within  any  authority 
to  be  found  in  the  books  and  did  not  entitle  the  plaintiff  to 
relief. 

There  can  be  no  diu^ess  without  some  illegal  exaction  or 
some  fraud  or  deception.  The  restraint  must  be  imminent 
and  such  as  to  destroy  free  agency  in  a  mind  of  ordinary 
firmness,  without  the  present  means  of  protection.  The  fear 
that  goods  may  be  taken  or  injured  does  not  deprive  any  one 
of  his  free  agency  who  possesses  that  ordinary  degree  of 
firmness  which  the  law  requires  all  to  exert. 

A  man  who  puts  his  money  and  property  into  a  corporation 
which  is  subject  to  the  control  of  a  majority  of  the  stock- 
holders, and  they  threaten  to  manage  it  unwisely,  takes 
such  action  voluntarily  and  with  fidl  knowledge  that  he  is 
thereby  subjecting  his  property  to  the  management  and  con- 
trol of  the  majority.  Such  majority  could  do  nothing  to  in- 
jure the  intrinsic  value  of  his  stock  which  would  not  have  a 
corresponding  effect  upon  then-  own  stock. 

The  House  of  Lords  (June,  1866)  dismissed  the  appeal  and 
aflSrmed  the  finding  of  Vice-Chancellor  Stuart  in  the  case  of 
Williams  et  ah  versus  Bayley,  declaring  certain  agreements 
given  by  the  respondent  to  the  appellants  to  be  void,  and 
ordered  them  to  be  delivered  up.  The  pressiu^  which  led 
Bayley  to  enter  into  the  agreements  was  to  save  his  son,  who 
had  cashed  a  series  of  forged  notes,  from  transportation  for 
life.  The  Lord  Chancellor  (Lord  Cranworth)  discussing  the 
case  said; 
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Many  grounds  on  which  a  court  of  equity  has  acted  in  such  cases  do  not 
apply  in  this  case.  The  parties  were  not  standing  in  any  fiduciary  relation 
to  one  another;  and  if  this  had  been  a  legal  transaction  I  do  not  know 
that  we  should  have  thought  that  there  was  any  pressing  that  would 
have  warranted  the  decree  made  by  the  Vice-Chancellor.  But  here  was 
a  pressure  of  this  nature.  We  have  the  means  oi  prosecuting  and  so  trans- 
porting your  son.  Do  you  choose  to  come  to  his  help  and  take  on  yourself 
the  amoimt  of  his  debts — the  amount  of  these  forgeries?  K  you  do  we  will 
not  prosecute;  if  you  do  not  we  will.  That  is  the  plain  interpretation  of 
what  passed.  Is  that,  or  is  it  not,  legal?  In  my  opinion,  my  Lords,  I  am 
bound  to  go  the  length  of  saying  that  I  do  not  think  it  is  legal.  I  do  not 
think  that  a  transaction  of  that  sort  would  have  been  legal  even  if,  instead 
of  being  forced  on  the  father,  it  had  been  proposed  by  him  and  adopted 
by  the  bankers;  and  I  come  to  that  conclusion  upon  this  short  ground,  that 
in  Wallace  versus  Hardacre,  although  the  decision  there,  founded  upon 
the  facts  of  that  particular  case,  was  against  the  view  I  am  taking,  yet 
there  Lord  Ellenborough  positively  states  that  which  has  always  been  un- 
derstood to  be  the  correct  view  of  the  law  upon  this  subject,  namely,  that 
although  in  that  case  there  was  no  reason  for  treating  the  agreement  as 
invahd,  yet  it  would  have  been  otherwise  if  the  agreement  had  been  sub- 
stantially an  agreement  to  stifle  a  criminal  prosecution. 

A  contract  to  give  security  for  the  debt  of  another,  which  is 
a  contract  without  consideration,  is,  above  all  things,  a  con- 
tract which  should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it.  But  it  is  clear 
that  the  power  of  considering  whether  he  ought  to  do  it  or 
not,  whether  it  is  prudent  to  do  it  or  not,  is  taken  away  from 
a  father  who  is  brought  into  the  situation  of  either  refusing 
and  leaving  his  son  in  that  perilous  condition  or  of  taking 
on  himself  the  amount  of  the  obligation. 

A  yoimg  woman,  upon  the  eve  of  her  marriage  and  in  a 
strange  coimtry,  requested  and  urged  to  assume  and  pay  the 
debts  of  her  intended  and  titled  husband,  being  led  to  believe 
that  if  she  did  not  comply  with  the  solicitations  pressed  upon 
her  that  her  marriage  might  be  prevented,  her  intended  hus- 
band arrested,  and  the  whole  affair  published  in  the  news- 
papers, is  certainly  the  object  of  undue  and  improper  in- 
fluence, and  in  yielding  to  it  at  last,  after  long  resistance, 
cannot  be  said  to  be  acting  as  a  free  and  voluntary  agent  for 
the  circumstances  preclude  the  exercise  of  free  and  deUberate 
judgment.    The  contract  which  she  assumed  was  utterly 
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without  consideration  and^  as  there  were  threats  and  undue 
influence,  cannot  be  enforced. 

A  mere  threat  to  sue  the  defendant  and  to  arrest  him  in  a 
civil  action  for  the  wrong  which  he  had  done  the  plaintiff,  or 
by  virtue  of  an  execution  which  could  be  issued  upon  a  judg- 
ment obtained  therein,  would  not  be  such  duress  as  would 
avoid  a  promise  to  pay  induced  by  such  threat.  When 
there  is  no  arrest,  no  imprisonment,  no  actual  force,  and  it  is 
claimed  that  a  promise  was  obtained  by  duress  per  minaSy  then 
whether  or  not  the  promise  was  obtained  by  duress  must  us- 
ually be  a  question  of  fact ;  and  the  question  cannot  be  deter- 
mined as  one  of  law.  It  is  not  sufficient  in  such  a  case  to 
satisfy  the  trial  court  that  the  threats  were  uttered,  but  it 
must  also  be  shown  that  they  constrained  the  will  of  the 
promisor  and  induced  the  promise. 

A  contract  obtained  by  duress  of  imlawf ul  imprisonment  is 
voidable.  And  if  the  imprisonment  is  imder  legal  process 
m  regular  form,  it  is  nevertheless  unlawful  as  against  one 
who  procured  the  process  improperly  for  the  purpose  of  ob- 
taining the  execution  of  a  contract;  and  a  contract  obtained 
by  means  of  it  is  voidable  for  duress.  The  rule  as  to  duress 
per  minas  has  now  a  broader  application  than  formerly.  So 
it  has  been  said  that  imprisonment  under  a  legal  process 
issued  for  a  just  cause  is  duress  that  will  avoid  a  contract  if 
such  imprisonment  is  unlawfully  used  to  obtain  the  contract. 
Imprisonment  that  is  suffered  through  the  execution  of  a 
threat  which  was  made  for  the  purpose  of  forcing  a  guilty 
person  to  enter  into  a  contract  may  be  lawful  as  against  the 
authorities  and  the  public,  but  unlawful  as  against  the 
threatener  when  considered  in  reference  to  his  effort  to  use 
for  his  private  benefit  processes  provided  for  the  protection 
of  the  public  and  the  punishment  of  crime.  One  who  has 
overcome  the  mind  and  will  of  another  for  his  own  advantage, 
under  such  circmnstances,  is  guilty  of  perversion  and  abuse  of 
laws  which  were  made  for  another  purpose,  and  he  is  in  no 
position  to  claim  the  advantage  of  a  formal  contract  obtained 
in  that  way,  on  the  ground  that  the  rights  of  the  parties  are 
to  be  determined  by  their  language  and  their  overt  acts. 
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without  reference  to  the  influences  which  moved  thetn.  In 
such  a  case  there  is  no  reason  why  one  should  be  bound  by  a 
contract  obtained  by  force,  which  in  reality  is  not  his,  but 
another's. 

There  are  numerous  cases  where  duress  or  fraud  has  been 
made  available  as  a  defence  or  a  groimd  for  recovering  back 
money  paid  or  setting  aside  contracts  executed,  without 
restoration.  In  some  of  these  cases  there  was  a  failure  to 
restore  money  paid  to  a  minor  and  by  him  wasted;  in  some 
a  failure  to  return  a  release  of  a  claim  or  a  discharge  of  a 
former  suit;  in  some  a  failure  to  return  a  note  and  worthless 
securities;  in  some  a  failure  to  return  counterfeit  bills;  in 
some  a  failure  to  restore  money  or  property  paid  or  delivered 
to  some  person  other  than  the  victim  of  the  duress  or  fraud. 

If  the  results  of  a  contract  or  settlement  by  which  a  party 
is  sought  to  be  estopped,  or  which  is  set  up  to  prevent  the 
assertion  of  a  right,  are  such  as  to  be  of  no  benefit  to  one  or 
no  detriment  to  the  other  contracting  party,  that  is  if  noth- 
ing of  value  was  parted  with  on  the  one  hand  or  received  on 
the  other,  the  contract  may  be  disaflSrmed  without  a  formal 
restoration  on  the  principle  that  the  law  does  not  require  an 
idle  ceremony. 

The  doctrine  of  estoppel  in  pais  always  presupposed  error 
on  one  side  and  fault  and  fraud  upon  the  other,  and  some 
defect  of  which  it  would  be  inequitable  for  the  party  against 
whom  the  doctrine  is  asserted  to  take  advantage. 

No  definition  of  what  the  law  denominates  undue  influence 
can  be  given  which  will  furnish  a  safe  and  reliable  test  for 
every  case.  Each  case  must  be  decided  on  its  own  special 
facts.  All  that  can  be  said  in  the  way  of  formulating  a  gen- 
eral rule  on  this  subject  is,  that  whatever  destroys  free  agency 
pud  constrains  the  person,  whose  act  is  brought  in  judgment, 
to  do  what  is  against  his  will  and  what  he  would  not  have 
done  if  left  to  himself,  is  undue  influence,  whether  the  con- 
trol be  exercised  by  physical  force,  threats,  importxinity  or 
any  other  species  of  mental  or  physical  coercion.  The  extent 
or  degree  of  the  influence  is  quite  immaterial,  for  the  test 
always  is,  was  the  influence,  whether  slight  or  powerful,  suflS- 
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cient  to  destroy  free  agency  so  that  the  act  put  in  judgment 
was  the  result  of  the  domination  of  the  mind  of  another  rather 
than  the  expression  of  the  will  and  mind  of  the  actor. 

Cases  of  this  class  generally  cast  upon  the  tribunal^  chained 
with  the  duty  of  deciding  them,  responsibilities  of  the  weight- 
iest character.  It  is  the  duty  of  the  courts  to  maintain  in- 
flexibly the  right  of  the  citizen  to  exercise  full  and  complete 
dominion  over  his  property,  in  making  such  disposition  of 
it  as  to  him  may  seem  proper,  but  they  are  imder  a  duty, 
equally  solenm  and  imperative,  not  to  allow  him  in  his  old 
age,  after  his  strength  and  vigor  have  departed  and  he  has 
fallen  into  decrepitude  and  weakness,  to  be  despoiled  of  his 
property  by  any  sort  of  coercion  or  trick.  It  is  their  duty  to 
uphold  the  rights  of  the  strong,  but  it  is  also  their  duty  to 
protect  the  weak. 

There  are  witnesses  whose  moral  sense  seems  to  be  much 
less  outraged  by  the  suppression  of  the  truth  than  by  a  down- 
right denial  of  it.  They  seem  to  think  the  shock  to  the  con- 
science will  be  much  less  violent  if  they  merely  pretend  to 
forget  than  it  would  be  if  they  ventured  upon  a  bold,  blunt 
denial.  Under  such  circumstances,  feigned  forgetfulness  of 
a  fact  may  be  very  satisfactory  proof  of  its  existence. 

Where  a  client  had  become  bankrupt,  a  purchase  by  his 
solicitor  from  the  trustee  in  bankruptcy  has  been  held  to 
be  incapable  of  enforcement.  Indfependently  of  all  fraud, 
an  attorney  shall  not  take  a  gift  from  his  client,  while  the 
relation  subsists;  though  the  transaction  may  be  not  only 
free  from  fraud,  but  the  most  moral  in  its  nature.  The 
principle  is  that,  while  the  confidential  relation  exists,  it  is 
impossible  to  rebut  the  presumption  of  undue  influence 
unless  the  donor  had  competent  and  independent  advice. 
This  presumption  exists  as  much  when  the  gift  is  made  to  the 
wife  as  when  it  is  made  to  the  solicitor  himself. 

Where  large  voluntary  gifts  are  made  and  accepted  inter 
vivos,  the  recipient  may  be  called  upon  to  show  that  the  donor 
had  capacity  and  knowledge  of  what  he  was  doing.  If 
capacity  and  knowledge  are  not  disputed,  proof  may  then 
be  given  against  the  recipient  to  show  that  the  donor's  in- 
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tenUon  to  give  was  produced  by  undue  influence,  and  then 
the  court  sets  it  aside,  unless  the  transaction  as  a  whole  was 
a  benefit  to  the  donor. 

Or  the  donor  may  show  that  confidential  relationship 
existed  between  the  donor  and  the  recipient,  and  then  the 
law,  on  grounds  of  public  policy  presumes  that  the  gift, 
even  though  in  fact  freely  made  was  the  effect  of  the  in- 
fluence induced  by  those  relations,  and  the  burden  lies  on  the 
recipient  to  show  that  the  donor  had  independent  advice,  or 
adopted  the  transaction  after  the  influence  was  removed,  or 
some  equivalent  circumstance. 

Whoever  receives  benefit  derived  from  the  fraud,  imposi- 
tion or  undue  influence  of  others,  must  take  it  tainted  and  in- 
fected with  the  undue  influence  and  imposition  of  the  person 
procuring  the  gift,  and  his  partitionmg  and  cantoning  it  out 
amongst  his  relations  and  friends  will  not  purify  the  gift  and 
protect  it  against  the  equity  of  the  person  imposed  upon. 
Let  the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes 
through  a  polluted  channel,  the  obligation  of  restitution  will 
follow  it. 

[Immoral  and  Gambling  Agreements  lUegdl.] 

A  court  of  equity  has  authority  to  relieve  against  an  in- 
strument which,  although  legal  upon  the  face  of  it,  was  in 
fact  executed  for  an  illegal  and  immoral  purpose;  but  where  a 
party  to  the  illegal  or  immoral  purpose  seeks  to  be  relieved 
from  the  obligation  he  has  contracted  in  respect  of  it,  he 
must  state  distinctly  and  exclusively  such  grounds  of  relief 
as  the  court  can  legally  attend  to;  he  must  not  accompany  his 
claim  for  relief,  which  may  be  legitimate,  with  claims  and 
complaints  which  are  contaminated  with  the  original  im- 
moral purpose.  If  he  claims  that  he  is  released  from  his 
obligation  by  the  woman  having  ceased  to  live  an  immoral 
life  in  connection  with  him,  upon  a  bill  so  framed  he  can 
have  no  relief. 

Bonds  or  covenants  founded  on  past  cohabitation  whether 
adulterous,  incestuous  or  simply  immoral,  are  valid  in  law 
52 
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and  not  liable  (unless  there  are  other  elements  in  the  case) 
to  be  set  aside  in  equity.  Such  bonds  or  covenants,  if  given 
in  consideration  of  future  cohabitation,  are  void  in  law,  and 
therefore,  of  course,  void  in  equity.  Relief  cannot  be  given 
against  any  such  bonds  or  covenants  in  equity  if  the  illegal 
consideration  appears  on  the  face  of  the  instrument.  If  an 
illegal  consideration  does  not  appear  on  the  face  of  the  in- 
strument, the  objection  of  particeps  criminis  will  not  prevail 
against  a  bill  of  discovery  in  equity  in  aid  of  the  defence  to 
an  action  at  law.  Under  some  (but  not  imder  all)  circum- 
stances, when  the  consideration  is  imlawful  and  does  not 
appear  on  the  face  of  the  instrument,  relief  may  be  given  to  a 
particeps  criminis  in  equity. 

When  the  immediate  and  direct  effect  of  an  estoppel  in 
equity  against  relief  to  a  particular  plaintiff  might  be  to 
effectuate  an  unlawful  object,  or  to  defeat  a  legal  prohibition, 
or  to  protect  a  fraud,  such  an  estoppel  may  well  be  regarded 
as  against  public  policy.  But  the  voluntary  gift  of  part  of 
his  own  property  by  one  particeps  criminis  to  another  is  in 
neither  fraudulent  nor  prohibited  by  law.  If  public  policy 
is  opposed  (as  it  is)  to  vice  and  immorality,  it  is  no  less  true 
that  the  law,  in  sanctioning  the  defence  of  particeps  criminis, 
does  so  on  the  ground  of  public  policy,  namely,  that  those 
who  violate  the  law  must  not  apply  to  the  law  for  protection. 
It  is  a  maxim  of  law  not  opposed  to  any  equity,  that  "in  pari 
delecto  est  conditio  possidentis  " ;  and  it  is  a  principle  of  equity, 
that  long  delay  in  seeking  to  rescind  a  transaction  originally 
voidable,  on  the  faith  of  which  other  persons  have  irrevoc- 
ably made  their  arrangements  in  life,  may  operate  as  a  bar 
to  relief. 

It  may  be  true  that  the  door  of  a  court  of  equity  is  not 
closed  against  persons  repenting  of  an  imlawful  connection 
and  desirous  of  extricating  themselves  from  fetters  which, 
if  relief  were  refused,  might  practically  bind  them  to  it.  But 
in  a  case  presenting  no  such  circimistances,  it  is  consistent 
with  all  sound  principle  and  with  all  authority,  for  the  court 
to  recognize  the  importance  of  the  distinction  between  a 
completed  voluntary  gift,  valid  and  irrevocable  in  law,  and 
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a  bond  or  covenant  for  an  illegal  consideration,  which  has 
no  effect  whatever  in  law. 

A  court  of  equity  will  not  entertain  a  bill  to  cancel  an 
obligation,  the  consideration  of  which  is  a  violation  of 
chastity,  the  compounding  of  a  felony,  smuggling,  gaining, 
false  swearing,  or  the  commission  of  any  crime,  or  a  breach 
of  good  morals.  Upon  the  principle  of  quia  timet,  the  court 
will  order  the  cancellation  of  a  note  under  seal  executed  upon 
a  gaming  consideration.  But  this  is  when  the  complainant 
has  been  imposed  upon,  and  executed  an  instrument  void 
for  fraud,  accident,  mistake,  or  other  cause,  which  renders 
it  too  iniquitous  and  unjust  that  it  should  be  enforced  against 
him,  and  when  in  the  execution  of  it  he  has  himself  been 
guilty  of  no  violation  of  law  or  good  morals.  But  this  prin- 
ciple has  never  been  held  applicable  to  instruments  knowingly 
executed  in  violation  of  good  morals,  or  express  prohibition 
either  by  common  or  statute  law. 

As  to  marginal  speculative  contracts  the  court  can  see  no 
difference  in  the  position  of  the  winner  and  loser  so  far  as  to 
their  right  in  becoming  active  movers  upon  such  contracts 
in  the  courts;  the  one  seeking  to  enforce  them  by  the  judg- 
ment of  a  court  of  law,  the  other  seeking,  by  the  aid  of  a  court 
of  equity,  to  have  them  delivered  up  and  cancelled;  they  are 
equally  repelled  by  reason  and  equity. 

The  maxim,  "ex  turpi,  non  oritur  actio, ^'  is  an  old  and 
familiar  one,  resting  on  the  clearest  principles  of  public  policy 
and  never  to  be  ignored.  In  accordance  with  this  maxim, 
'  nothing  is  better  settled  than  that,  in  regard  to  contracts 
which  are  entered  into  for  fraudulent  or  illegal  purposes,  the 
law  wiU  aid  neither  party  to  enforce  them  whilst  they  remain 
executory,  either  in  whole  or  in  part,  nor,  when  executed,  will 
aid  either  party  to  place  himself  in  statu  quo  by  a  rescission, 
but  will,  in  both  cases,  leave  the  parties  where  it  finds  them. 
It  is  true  that  particular  statutes  have  been,  from  time  to 
time,  enacted  in  several  of  the  states,  which  are,  to  some  ex- 
tent, in  contravention  of  this  common-law  doctrine.  The 
statutes  of  Ohio,  which  allow  money  won  by  gaming  or 
betting  to  be  recovered  back  by  the  loser,  furnish  an  example 
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of  this  kind.  But  such  statutes  are  a  recognition  of  the  es- 
tablished rule  that  no  recovery  could  be  had  in  such  cases  at 
common  law;  they  are  exceptional  in  their  character;  are  in 
derogation  of  the  common  law ;  and,  therefore,  to  be  construed 
strictly  and  not  extended  by  implication  beyond  the  par- 
ticular cases  of  illegality  for  which  they  provide.  In  all  other 
respects  the  common  law  governs. 

The  courts  have  differed  in  the  application  of  the  kindred 
maxims,  ''ex  turpi  causa  non  oritur  actio,''  and  "tn  pari  delicto 
portiar  eat  conditio  defendentis" ;  especially  to  gaming  securi- 
ties, which,  it  has  been  held  by  some  courts,  are  so  far  ex- 
cepted from  the  operation  of  the  maxims  that  equity  will 
decree  them  to  be  siuTendered  and  cancelled.  The  reasons 
given  for  so  holding  are  that  the  circulation  of  gaming  bonds 
is  no  less  to  be  discountenanced  than  the  giving  of  them, 
and  no  means  are  more  likely  to  prevent  the  giving  of  them 
than  to  put  an  effectual  stop  to  their  circulation;  and,  that 
because  losers  are  permitted  to  defend  against  securities 
given  by  them,  on  the  ground  that  they  were  given  for  a 
gaming  consideration,  courts  of  equity  should  entertain  suits 
for  their  cancellation. 

These  appear  to  be  the  arguments,  not  so  much  in  favor 
of  the  exception,  as  against  the  maxims  themselves;  for  it  is 
apparent  that  the  same  reasoning  would  exclude  from  their 
operation  every  contract  and  security  founded  upon  any 
other  illegal  consideration.  The  circulation  of  all  bonds  and 
securities  given  for  any  illegal  or  immoral  consideration  is 
quite  as  much  to  be  discoimtenanced  as  the  giving  of  them; 
gaming  bonds  and  securities,  no  more  than  others;  and,  if 
putting  a  stop  to  the  circulation  of  gaming  bonds,  by  a  re- 
sort to  a  court  of  equity  to  compel  their  cancellation,  be  the 
most  effective  means  of  preventing  the  giving  of  them,  then 
the  same  means  should  be  permitted  and  adopted,  and  for 
the  same  reason,  to  accomplish  the  same  end,  with  regard 
to  bonds  and  securities  given  for  any  other  illegal  considera- 
tion. And  if,  because  parties  may  defend  against  securities 
given  by  them  on  the  ground  that  they  were  given  for  a 
gaming  consideration^  it  is  a  valid  reason  why  a  court  of 
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equity  should  entertain  a  suit  for  the  cancellation  of  such 
securities;  and  it  is  an  equally  valid  reason  why  that  court 
should  entertain  suits  for  the  cancellation  of  contracts  for 
the  sale  of  grain^  provisions,  and  other  specified  articles 
when  there  is  no  intention  to  deliver  or  pay  for  the  articles 
sold,  or  of  instruments  founded  upon  any  other  illegal  con- 
sideration; for  such  consideration  may  also  be  made  a  ground 
of  defence  to  them.  Such  is  the  logical  result  of  the  excep- 
tion.   And  some  English  cases  have  gone  to  that  extent. 

Lord  Chancellor  Thurlow  in  Neville  versus  Wilkenson  is 
reported  to  have  said,  ''that  in  all  cases  where  money  was 
paid  for  an  xmlawful  purpose,  the  party,  though  particeps 
criminisy  might  recover  at  law;  and  that  the  reason  was,  that 
if  courts  of  justice  mean  to  prevent  the  perpetration  of 
crimes,  it  must  be  by  not  allowing  a  man  who  has  got  posses- 
sion  to  remain  in  possession,  but  by  putting  the  parties  back 
to  the  state  in  which  they  were  before."  But  Justice  Story, 
referring  to  the  words  of  the  Lord  Chancellor,  says:  "This 
is  pushing  the  doctrine  to  an  extravagant  extent,  and  ef- 
fectually subverting  the  maxim,  '/n  pari  delicto  potior  est 
conditio  defendenlisJ  The  ground  of  reasoning  upon  which 
his  lordship  proceeded  is  exceedingly  questionable  in  itself; 
and  the  suppression  of  illegal  contracts  is  far  more  likely  in 
general  to  be  accomplished  by  leaving  the  parties  without 
remedy  against  each  other,  and  by  thus  introducing  a  pre- 
ventive check  naturally  connected  with  a  want  of  confidence, 
and  a  sole  reliance  upon  personal  honor.  And  so,  accordingly, 
the  modem  doctrine  is  established." 

The  courts  will  interfere  to  compel  restitution  of  property 
received  imder  a  lease  by  one  who  repudiates  it,  except  when 
the  contract  involves  moral  turpitude.  What  constitutes 
"moral  turpitude,"  or  what  will  be  held  as  such,  is  not  en- 
tirely clear.  A  contract  to  promote  crime  certainly  involves 
it.  A  contract  to  promote  a  public  wrong,  short  of  crime, 
may  or  may  not  i^volve  it.  If  parties  intend  such  wrong,  as 
where  they  conspire  against  the  public  interests  by  agreeing 
to  violate  the  law  or  some  rule  of  public  policy,  the  act  doubt- 
less involves  moral  turpitude.    When  no  wrong  is  contem- 
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plated;  but  is  unintentionally  conunitted  through  error  of 
judgment,  it  is  otherwise.  Turpitude  is  defined  by  Webster 
to  be  ''inherent  baseness  or  vileness  of  principle,  or  action, 
shameful  wickedness."  No  imintentional  wrong  or  improper 
act  innocent  in  pxupose,  can  involve  it.  When  individuals  or 
corporations  enter  into  contracts  in  excess  of  authority  or  vio- 
late some  rule  of  law  unintentionally,  the  act  does  not  in- 
volve moral  wrong,  much  less  txupitude.  The  subject  has 
been  much  before  the  courts,  and  while  loose  and  misleading 
expressions  appear  occasionally,  the  decisions  are  all  recon- 
cilable with  this  statement. 

A  contract  uUra  vires  being  unlawful  and  void,  not  be- 
cause it  is  in  itself  immoral,  but  the  corporation  by  the  law 
of  its  creation  is  incapable  of  making  it,  the  courts,  while  re- 
fusing to  maintain  any  action  on  the  unlawful  contract,  have 
always  striven  to  do  justice  between  the  parties,  so  far  as 
could  be  done  consistently  with  adherence  to  law,  by  per- 
mitting property  or  money,  parted  with  on  the  faith  of  the 
unlawful  contract,  to  be  recovered  back  or  compensation 
to  be  made  for  it. 

The  general  rule,  in  equity  as  in  law,  is,  ^'In  pari  delicto 
potior  est  conditio  defenditis'' ;  and,  therefore,  neither  party  to 
an  illegal  contract  will  be  aided  by  the  court,  whether  to 
enforce  or  to  set  it  aside.  If  the  contract  is  illegal,  affirmative 
relief  against  it  will  not  be  granted  at  law  or  in  equity,  un- 
less the  contract  remains  executory,  or  imless  the  parties  are 
considered  not  in  equal  fault,  as  where  the  law  violated  is 
intended  for  the  coercion  of  the  one  party  and  the  protection 
of  the  other,  or  where  there  has  been  fraud  or  oppression  on 
the  part  of  the  defendant.  While  an  imlawful  contract,  the 
parties  to  which  are  in  pari  delicto,  remains  executory,  its 
invalidity  is  a  defence  in  a  court  of  law;  and  a  court  of  equity 
will  order  its  cancellation  only  as  an  equitable  mode  of  making 
that  defence  effectual,  and  when  necessary  for  that  purpose. 

[Jurisdiction  Over  Matters  of  Account.] 

A  principal  is  entitled  to  an  account  from  his  agent,  and 
may  apply  to  a  court  of  equity  for  that  purpose;  but  before 
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the  court  will  interfere,  a  ground  for  its  interposition  must 
be  laid  by  showing  an  account  which  cannot  fairly  be  in- 
vestigated by  a  court  of  law. 

Unless  courts  of  equity  were  put  to  that  limit  to  their  in- 
terference, no  action  for  an  accounting  would  ever  be  tried 
in  a  court  of  law,  and  wherever  a  person  was  entitled  to  a 
set-off  a  bill  might  be  sustained. 

If  a  plaintiff  asks  for  relief  and  for  discovery  as  ancillary 
only  to  that  relief,  where  the  court  is  of  opinion  that  the 
ground  for  relief  fails,  he  is  not  entitled  to  the  discovery,  and 
must  file  another  bill  for  that  pmpose. 

Although,  under  a  prayer  for  general  relief,  if  the  specific 
relief  prayed  cannot  be  given,  the  court  will  assist  the  party, 
yet  the  facts,  to  warrant  that  assistance,  should  be  clearly 
and  fully  stated,  so  that  the  defendant  may  know  what  is 
sought  by  the  bill. 

A  plaintiff  can  only  learn  from  the  discovery  of  the  defend- 
ant how  he  acted  in  the  execution  of  his  agency;  and  it  would 
be  unreasonable  that  the  plaintiff  should  pay  the  defendant 
for  that  discovery,  if  it  turned  out  that  the  defendant  had 
abused  his  confidence;  yet  such  must  be  the  case  if  a  bill  for 
relief  will  not  lie. 

The  principle  on  which  courts  of  equity  constantly  act  by 
taking  cognizance  of  matters  which,  though  cognizable  at 
law,  are  yet  so  involved  with  a  complex  account  that  they 
cannot  properly  be  taken  at  law  is,  that,  until  the  result  of 
the  account  the  justice  of  the  case  cannot  appear. 

Although  a  demand  may  resolve  itself  into  a  legal  demand, 
still,  if  there  is  such  a  complication  of  accounts  that  it  is  not 
a  fit  case  for  a  trial  at  law,  then,  according  to  the  rule,  a  bill 
in  equity  is  the  remedy. 

Money,  when  paid  into  a  bank,  ceases  altogether  to  be  the 
money  of  the  principal;  it  is  then  the  money  of  the  banker 
who  is  bound  to  retmn  an  equivalent  by  paying  a  similar 
sum  to  that  deposited  with  hun  when  he  is  asked  for  it.  The 
money  paid  into  the  bank  is  money  known  by  the  principal  to 
be  placed  there  for  the  purpose  of  being  under  the  control  of 
the  banker;  it  is  then  the  banker^s  money;  he  is  known  to  deal 
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with  it  as  his  own;  he  makes  what  profit  of  it  he  can,  which 
profit  he  retains  to  himself,  pajdng  back  only  the  principal, 
according  to  the  custom  of  bankers  in  some  places,  or  the 
principal  and  a  small  rate  of  interest,  according  to  the  custom 
of  bankers  in  other  places.  The  money  placed  in  the  custody 
of  a  banker  is,  to  all  intents  and  purposes,  the  money  of  the 
banker,  to  do  with  as  he  pleases;  he  is  guilty  of  no  breach 
of  trust  in  emplojdng  it;  he  is  not  answerable  to  the  principal 
if  he  puts  it  into  jeopardy,  if  he  engages  la  a  hazardous  specu- 
lation; he  is  not  bound  to  keep  it  or  deal  with  it  as  the  prop- 
erty of  his  principal,  but  he  is  of  course  answerable  for  the 
amount  because  he  has  contracted,  having  received  the 
money,  to  repay  the  principal,  when  demanded,  a  sum 
equivalent  to  that  paid  into  his  hands. 

That  has  been  established  to  be  the  relative  situations  of 
banker  and  customer;  the  banker  is  not  an  agent  or  factor, 
but  he  is  a  debtor. 

As  between  principal  and  factor,  it  has  been  held  to  be 
within  the  jurisdiction  of  a  court  of  equity  because  the  party 
partakes  of  the  character  of  a  trustee.  Partaking  of  the 
character  of  a  trustee,  the  factor — as  the  trustee  for  the  par- 
ticular matter  in  which  he  is  employed  as  factor — sells  the 
principal's  goods,  and  accounts  to  him  for  the  money.  The 
goods,  however,  remain  the  goods  of  the  owner  or  principal 
until  the  sale  takes  place,  and  the  moment  the  money  is  re- 
ceived the  money  remains  the  property  of  the  principal.  So 
it  is  with  regard  to  an  agent  dealing  with  ai^r  property;  he 
obtains  no  interest  in  the  subject-matter  beyond  his  re- 
muneration; he  is  dealing  throughout  for  another,  and 
though  he  is  not  a  trustee  according  to  the  strict  technical 
meaning  of  the  word,  he  is  giuisi  a  trustee  for  that  par- 
ticular transaction  for  which  he  is  engaged;  and,  there- 
fore, in  these  cases  the  coxuts  of  equity  have  assumed 
jurisdiction. 

A  case  of  mere  receipts  and  payments  may  become  so  com- 
plicated, that  the  account  cannot  be  taken  at  law,  and  may 
become  properly  the  subject  of  the  jurisdiction  of  a  court  of 
equity.    But  where  the  account  is  on  one  side  only,  a  strong 
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case  must  be  shown  before  the  court  will  exercise  its  jurisdic- 
tion. 

The  circumstance  that  a  party  may  have  been  the  agent  of 
the  other  in  the  receipt  of  a  certain  sum  of  money,  or  in  one 
particular  matter,  does  not  necessarily  render  the  case  one  in 
which  a  bill  of  equity  may  be  brought  for  an  account. 

The  right  of  tiie  principal  rests  upon  the  trust  and  con- 
fidence he  reposes  in  the  agent,  but  the  agent  reposes  no  such 
trust  or  confidence  in  the  principal.  The  rights  of  principal 
and  agent  are,  therefore,  not  correlative. 

It  is  dangerous  to  say  that  equity  depends  on  mutual  re- 
ceipts and  payments;  the  equity  must  depend  in  each  case 
on  the  nature  of  the  account;  it  depends  on  this,  whether  the 
account  is  in  its  own  nature,  not  merely  from  number  of 
items,  but  from  its  nature,  so  complicated  that  the  court 
will  say  such  an  account  cannot  be  taken  in  a  court  of  law. 

The  best  considered  review  of  the  authorities  puts  the 
equitable  jurisdiction  over  matters  of  account  upon  three 
grounds,  viz. :  the  complicated  character  of  the  accounts,  the 
need  of  a  discovery,  and  the  existence  of  a  fiduciary  or  trust 
relation.  The  necessity  for  a  resort  to  equity  for  the  first 
two  reasons  is  now  very  slight,  since  a  court  of  law  can  send 
to  a  reference  a  long  account,  too  complicated  for  the  hand- 
ling of  a  jury,  and  furnishes  by  an  examination  of  the  adverse 
party  before  trial,  and  the  production  and  deposit  of  books 
and  papers,  almost  as  complete  a  means  of  discovery  as 
could  be  furnished  by  a  court  of  equity.  But  the  jurisdiction 
of  the  latter  court  over  trusts  and  those  fiduciary  relations 
which  partake  of  that  character,  remains,  and  in  such  cases 
the  ri^t  of  an  accounting  seems  well  established.  But  the 
existence  of  a  bare  agency  is  not  sufiicient.  If  it  was,  it 
would  draw  into  equity  every  case  of  bailment  in  which 
an  account  existed. 

An  accounting  is  always  proper  in  cases  of  partnership,  yet 
where  the  parties  were  not  partners,  but  the  relation  existing 
was  that  of  a  quasi  partnership,  and  the  position  of  the  party 
sued  involved  the  same  trust,  duties  and  obligations,  the 
right  to  an  accounting  has  been  declared. 
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If  an  action  at  common  law  could  be  maintained,  where 
an  account  is  complicated  so  that  a  full  examination  and 
settlement  of  previous  accounts,  transactions,  or  methods  of 
business  are  necessary,  and  where  the  whole  matter  is  within 
the  knowledge  of  the  defendant,  it  cannot  so  conveniently  or 
accurately  be  investigated  at  common  law  as  in  equity. 
Even  if  a  trial  by  jury  be  claimed-  and  allowed,  the  court 
might,  in  a  suit  in  equity,  so  mould  the  issues  and  direct  the 
coiu-se  of  the  trial  as  to  avoid  many  of  the  diflSculties  at- 
tending a  trial  at  common  law. 

A  court  of  equity  is  the  appropriate  tribunal  for  dealing 
with  an  account  prayed  for  by  the  holder  of  a  policy  of  life 
insurance,  and  the  defendant  is  bound  to  produce  an  account 
from  the  data  in  its  possession,  which  shall  show  that  it  has 
complied  with  its  promise  equitably  to  apportion  to  the  plain- 
tiff his  share  in  the  accumulations  made  through  the  opera- 
tion of  the  tontine  provisions  in  his  policy. 

A  policyholder  is  not  a  member  of  a  life  insurance  corpora- 
tion, but  its  creditor,  who  has  contracted  with  it.  At  the 
end  of  a  fixed  period,  having  complied  with  the  contract  on 
his  own  behalf  and  made  the  payments  required,  he  is  en- 
titled to  have  apportioned  to  him  his  share  of  a  certain  fund 
to  be  computed.  The  company  has  no  right  to  withhold  it  as 
a  corporation  may  withhold  profits  from  a  stockholder. 
The  policyholder's  share,  or  its  equivalent  in  value,  is  his 
own  property  and  not  that  of  the  corporation. 

The  holder  of  a  life  insurance  policy  belonging  to  a  class 
which  has  matured,  and  all  others  similarly  situated,  have 
the  right,  upon  proper  allegations  of  fact  showing  that  the 
apportionment  made  by  the  company  is  not  equitable,  or 
has  been  based  upon  erroneous  principles,  to  have  a  trial 
and  make  proof  of  such  allegations,  and,  if  proved,  the  court 
will  declare  the  proper  principles  upon  which  the  apportion- 
ment is  to  be  made,  so  as  to  become  an  equitable  apportion- 
ment. 

[Conversion  and  Reconversion.] 

To  work  a  conversion  of  real  estate  into  personalty,  there 
must  be  either  (a)  a  positive  direction  to  sell  or  (b)  an  ab- 
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solute  necessity  to  sell  in  order  to  execute  the  will,  or  (c)  such 
a  blending  of  realty  and  personalty  by  the  testator  in  his 
will  as  to  clearly  show  that  he  intended  to  create  a  fund  out 
of  both  real  and  personal  estate,  and  to  bequeath  the  same 
as  money.  In  the  first,  the  intention  to  convert  is  expressed. 
In  the  latter  two  it  is  implied.  Where  the  result  is  to  change 
the  course  of  inheritance,  the  law  does  not  favor  conversion, 
and  it  will  be  presumed  only  so  far  as  it  is  necessary  to  ef- 
fectuate the  intention  of  the  testator. 

Where  by  a  will  a  bare  power  of  sale  is  given  to  executors, 
and  the  lands  meanwhile  descend  to  the  heir,  the  latter  is  at 
law  entitled  to  the  mtermediate  rents  and  profits;  but  if  the 
power  of  sale  operates  as  an  immediate  conversion  of  the 
land  into  personalty,  accompanied  with  a  gift  of  the  proceeds, 
then  in  equity  the  intermediate  rents  and  profits  go  with  and 
are  deemed  to  be  a  part  of  the  converted  fund,  and  the  heir 
may  be  compelled  to  account  therefor  to  the  executor. 

The  remedy  of  an  executor  to  recover  the  intermediate 
rents  and  profits  of  land  descended  to  the  heir,  subject  to  an 
immediate  and  imperative  power  of  sale  and  a  gift  of  the 
proceeds  to  other  persons,  would  seem  to  be  in  equity  only. 
The  legal  possession  of  the  land  is  in  the  heir,  and  not  in  the 
executor,  and  the  latter  cannot  at  law  recover  possession  or 
exclude  the  heir  therefrom.  The  heir  may  be  compelled  to 
account  and  other  equitable  remedies  may  doubtless  be 
resorted  to  by  the  executor  to  prevent  spoliation  in  the 
nature  of  waste  to  the  injury  of  legatees  to  the  proceeds. 

Upon  the  principle  that  equity  regards  as  done  what  ought 
to  be  done,  when  the  will  directs  the  executor  to  sell  real  es- . 
tate  by  the  power,  the  land  is  equitably  converted  into  money 
from  the  time  the  sale  was  directed  to  be  made,  and  will  be 
so  regarded  thereafter  in  equity  for  all  purposes.  There  must, 
however,  be  an  imperative  and  imequivocal  direction  to  sell 
the  real  estate,  and  when  the  power  to  sell  requires  the  con- 
sent of  the  parties  interested,  there  is  no  conversion  until 
such  consent  is  given.  And  when  the  sale  is  dependent  upon 
a  contingency,  there  is  no  transmutation  until  the  contin- 
gency has  happened. 
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Courts  of  equity  are  averse  to  sanction  a  change  in  the 
quality  of  an  estate,  and  if  there  is  any  doubt  as  to  the  inten- 
tion of  the  testator,  the  original  character  of  the  property 
will  be  retained.  The  basis  of  all  the  decisions  is  that  the 
intent  of  the  testator  is  the  great  guide  in  determining  the 
question  whether  there  has  been  an  equitable  conversion  of 
the  realty  into  personalty. 

A  testamentary  gift  of  money  which  is  to  be  realized  from 
the  sale  of  land  is,  throughout,  a  legacy  of  money,  because  it 
was  the  intention  of  the  testator  to  give  money  and  not 
land.  As  it  is  the  command  of  the  testator  which  works  the 
conversion,  the  land  becomes  money,  in  the  view  of  equity, 
when  the  provision  for  the  appropriation  of  the  proceeds  of 
the  sale  is  made.  It  is  not  the  actual  appropriation  of  the 
proceeds  of  the  sale,  but  the  direction  or  provision  that  such 
an  appropriation  shall  be  made  that  supports  the  fiction  of  a 
conversion.  When  the  fact  that  the  land  must  be  sold  and 
the  proceeds  of  its  sale  paid  to  the  beneficiary  is  definitely 
and  finally  settled,  equity  regards  the  change  in  the  form  of 
the  property  as  already  consummated.  If  the  fiction  of  a 
conversion  becomes  operative  from  the  time  the  testator 
fixes  the  direction  in  which  the  land  shall  go,  and  not  from  the 
time  when  the  land  is  to  be  actually  sold  and  the  proceeds 
of  its  sale  applied  on  the  legacy,  it  follows  that  the  interest 
of  the  legatee  in  the  land  must  in  equity  be  treated  as  an  in- 
terest in  money  from  the  time  the  legacy  becomes  a  vested 
int^est  in  the  legatee. 

When  land  is  directed  to  be  sold  and  converted  into  money, 
it  is  not  necessarily  the  whole  estate  in  the  land  which  is  in 
equity  to  be  treated  as  money.  The  fiction  of  a  conversion 
is  to  be  indulged  only  so  far  as  this  is  necessary  to  give  effect 
to  the  intention  of  the  testator  to  make  the  gift  one  of  money. 
If  only  a  remainder  in  land  after  a  particular  estate  is  to  be 
sold  and  converted  into  money,  it  is  only  upon  such  remainder 
that  the  character  of  personal  property  is  stamped.  There 
is  no  incompatibility  in  the  existence  at  the  same  time  of  a 
particular  legal  estate  in  land  over  which  a  court  of  equity 
can  exercise  no  control  whatever  and  an  independent  right 
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to  have  the  remainder  interest  in  the  same  land  converted 
into  money,  so  that  a  court  of  equity  may  treat  that  interest 
as  money.  In  such  case  the  holder  of  the  particular  estate 
must  be  treated  everywhere  and  for  all  purposes  as  the 
owner  of  a  legal  interest  in  the  land  as  such.  The  equitable 
doctrine  of  conversion  is  to  be  invoked  merely  to  determine 
the  character  of  the  interest  in  that  estate  in  the  land  which 
is  to  be  converted. 

If  the  testator  is  the  owner  in  fee  of  the  land  he  may  carve 
out  any  interest  or  estate  he  pleases  and  direct  that  alone  to 
be  sold  and  the  proceeds  applied  on  a  legacy.  As  to  the  re- 
maining interest  or  estate  in  the  land,  to  which  the  testator 
does  not  undertake  to  impart  the  qualities  of  money,  the 
land  continues  land  with  all  the  incidents  which  attach  to 
such  an  estate  at  law. 

Every  person,  taking  an  interest  in  the  produce  of  land 
directed  to  be  sold,  is  in  truth  a  devisee  and  not  a  legatee.  A 
devisor  may  give  to  his  devisee  either  land,  or  the  price  of 
land,  at  his  pleasure;  and  the  devisee  must  receive  it  in  the 
quality  in  which  it  is  given,  and  cannot  intercept  the  purpose 
of  the  devisor.  If  it  be  the  purpose  of  the  testator  to  give 
land  to  the  devisee,  the  land  will  descend  to  his  heir;  if  it  be 
the  purpose  of  the  devisor  to  give  the  price  of  land  to  the 
devisee,  it  will,  like  other  money,  be  part  of  the  personal  es- 
tate. 

Under  every  will,  when  the  question  is,  whether  the  de- 
visee or  the  heir  failing,  the  devisee  takes  an  interest  in  land, 
as  land  or  money,  the  true  inquiry  is,  whether  the  devisor 
has  expressed  a  purpose  that,  in  the  events  which  have  hap- 
pened, the  land  shall  be  converted  into  money.  Where  a 
devisor  directs  his  land  to  be  sold,  and  the  produce  divided 
between  A  and  B,  the  obvious  purpose  of  the  testator  is, 
that  there  shall  be  a  sale  for  the  convenience  of  division;  and 
A  and  B  take  their  several  interests  as  money,  and  not  land. 
So,  if  A  dies  in  the  lifetime  of  the  devisor,  and  the  heir  stands 
in  his  place,  the  purpose  of  the  devisor  that  there  shall  be  a 
sale  for  the  convenience  of  division,  still  applies  to  the  case; 
and  the  heir  will  take  the  share  of  A,  as  A  would  have  taken 
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it — as  money,  and  not  land.  But  in  the  case  put,  let  it  be 
supposed  that  A  and  B  both  die  in  the  lifetime  of  the  devisor, 
and  the  whole  interest  in  the  land  descends  to  the  l^ir;  the 
question  would  then  be,  whether  the  devisor  can  be  consid^ 
ered  as  having  expressed  any  purpose  of  sale  applicable  to 
that  event,  so  as  to  give  the  interest  of  the  heir  the  quality  of 
money.  The  obvious  piupose  of  the  devisor  being,  that 
there  should  be  a  sale  for  the  convenience  of  division  be- 
tween his  devisees;  that  purpose  could  have  no  application 
to  a  case  in  which  the  devisees  wholly  failed,  and  the  heir 
would  therefore  take  the  whole  interest  as  land. 

A  deed  differs  from  a  will  in  this  material  respect:  the 
will  speaks  from  the  death,  the  deed  from  delivery.  If,  then, 
the  author  of  the  deed  impresses  upon  his  real  estate  the 
character  of  personalty,  that,  as  between  his  real  and  personal 
representatives,  makes  it  personal  and  not  real  estate  from 
the  delivery  of  the  deed,  and,  consequently,  at  the  time  of 
his  death.  The  deed  thus  altering  the  actual  characta*  of  the 
property  is,  so  to  speak,  equivalent  to  a  gift  of  the  expectancy 
of  the  heir  at  law  to  the  personal  estate  of  the  author  of  the 
deed.  The  principle  is  the  same  in  the  case  of  a  deed  as  in 
the  case  of  a  will ;  but  the  application  is  different,  by  reason 
that  the  deed  converts  the  property  in  the  lifetime  of  the 
author  of  the  deed,  whereas,  in  the  case  of  a  will,  the  con- 
version does  not  take  place  imtil  the  death  of  the  testator. 

Where  conversion  is  directed  for  a  particular  and  special 
piupose,  or  out  and  out,  but  the  produce  to  be  applied  to  a 
particular  piupose,  and  the  piupose  fails,  the  intention  fails, 
— ^and  the  court  regards  the  grantor  as  not  having  directed 
the  conversion. 

Where  you  trace  property  into  a  man  there  is  no  equity 
between  the  different  classes  of  his  representatives  as  to 
altering  the  position  in  which  that  property  is.  If  it  is 
money  arising  from  the  sale  of  land  it  remains  money;  that 
is  to  say,  the  heir  at  law  of  the  person  who  has  become  bene- 
ficially entitled  to  it  as  the  heir  at  law  has  no  right  to  have 
it  reconverted  into  land.  If  it  is  land  purchased  under  a 
direction  to  invest  in  land,  the  persons  interested  in  the 
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personal  estate  of  the  individuals  who  have  become  entitled 
to  it  as  next  of  kin  have  no  right  to  have  it  reconverted  into 
money. 

The  New  Jersey  statute  of  distributions  is  express  and 
clear  in  its  terms,  that  there  shall  be  no  representation  among 
collaterals,  after  brothers'  and  sisters'  children,  and  it  has 
been  accordingly  held  that  whenever  the  estate  goes  in  whole 
or  in  part  to  collaterals,  the  right  to  take  by  representation 
among  them  is  to  be  limited  to  the  children  of  the  intestate 's 
brothers  and  sisters.  Where  property  imder  a  bequest  passes 
to  the  persons  entitled  imder  the  statute  of  distributions  to 
receive  it,  in  the  absence  of  any  express  direction  in  the  will, 
it  will  go  in  the  proportions  prescribed  by  statute. 

It  is  not  uncommon  to  say  that  the  proceeds  of  real  estate 
remain  realty,  etc.,  but  the  expression  is  not  accurate.  The 
money  is  never  real  estate  in  law  any  more  than  in  fact,  but 
for  certain  purposes  and  within  certain  limits,  it  is  treated  as 
if  it  was  real  estate.  The  purpose  is  to  preserve  the  mherit- 
able  quality  of  the  estate,  so  that  the  title  may  not  be  di- 
verted from  the  previous  owner,  and  the  limit  is  the  first 
devolution.  The  whole  doctrine  is  the  creation  of  equity  for 
a  specific  purpose,  and  when  that  purpose  is  accomplished 
the  rule  ceases  to  operate.  So  far,  therefore,  from  the  money 
becoming  real  estate,  and  requiring  a  positive  act  of  recon- 
version to  restore  it  to  its  natural  character  of  money,  it 
never  is  real  estate,  and  is  only  treated  as  such  within  a 
limit,  which  all  the  cases  agree  is  the  first  transmis- 
sion. 

Conversion  is  altogether  a  doctrine  of  equity.  It  is  ad- 
mitted only  for  the  accomplishment  of  equitable  results.  It 
may  be  termed  an  equitable  fiction,  and  the  legal  maxim,  In 
fictione  jvris  semper  svbsistit  csquitas^  has  redoubled  force  in 
application  to  it.  It  follows,  of  necessity,  that  it  is  limited 
to  its  end.  When  the  purpose  of  conversion  is  attained, 
conversion  ends. 

Under  the  Missouri  statutory  provisions,  all  interests  of 
a  debtor  in  land,  whether  legal  or  equitable,  are  bound  by 
the  lien  of  a  judgment  rendered  in  the  same  county,  and  con- 
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sequently  are  subject  to  sale  under  an  execution  issued  upon 
such  judgment. 

The  law  is  well  settled  that,  the  meaning  and  intent  of  the 
testator  having  been  settled  by  the  domiciliary  court,  the 
courts  in  foreign  States  and  countries  will  be  guided  by  such 
construction  imless  it  can  be  clearly  gathered,  from  the 
terms  used  in  the  will,  that  the  testator  had  in  mind  the  law 
of  the  place  of  the  situs,  or  used  such  language  necessarily 
referring  to  the  usages  and  appropriate  only  to  the  situs. 

Double  conversion  does  not  differ  from  single  conversion, 
but  the  property  is  treated  as  if  already  converted  into  that 
species  of  property  into  which  it  is  directed  to  be  changed, 
no  matter  whether  the  steps  are  more  or  less  numerous.  A 
double  conversion  takes  place  when  land  is  directed  to  be 
sold  and  converted  into  money,  and  these  proceeds  are  di« 
rected  to  be  laid  out  again  in  land,  the  whole  forming  one 
continuous  obligation.  The  property,  in  such  cases,  is  con- 
sidered to  be  in  that  state  in  which  it  is  ultimately  to  be 
converted;  that  is,  to  be  land. 

Where  executors  or  trustees  are  directed  to  convert  real 
estate  into  personal,  it  will  more  readily  be  inferred  that  the 
proceeds  of  such  realty  are  to  be  held  as  personal  property 
than  where  power  and  authority  merely  are  conferred  upon 
the  executor  thus  to  change  investments.  In  the  former  case, 
the  direction  shows,  or  tends  to  show,  that  the  testator  has 
contemplated  and  imderstands  the  change  that  may  be  made 
in  the  rights  of  various  parties  by  the  change  in  the  form  of 
the  property,  while  in  the  latter  case,  it  is  less  easy  to  suppose 
that  he  has  confided  to  another  the  right  and  power  to  de- 
termine at  his  own  discretion  whether  the  descent  or  devolu- 
tion of  the  property  shall  be  changed  by  the  new  form  which 
the  property  may  assiune  by  reason  of  the  sale.  The  mpney 
derived  from  the  sale  of  real  estate  will  retain  the  character  of 
real  estate,  and  be  subject  to  the  incidental  rights  which  at- 
tend property  in  that  form,  if  such  has  been  clearly  the 
expressed  intention  of  the  party  authorizing  the  conversion. 
'Where  leave  is  given  imder  the  statute  to  an  executor  or 
administrator  to  sell  real  estate  for  the  payment  of  debts,  if 
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there  be  a  surplus,  it  is  considered  real  estate^  to  descend  and 
to  be  disposed  of  as  if  it  were  actually  so. 

The  general  rule  is,  that  it  is  only  when  it  appears  that  it 
was  the  intention  of  the  testator  to  convert  real  estate  into 
personal,  and  definitely  to  aflSx  to  it  the  latter  character,  that 
the  law  will  treat  the  estate  as  personal  for  all  purposes  to 
which  the  intention  of  the  testator  extends. 

Where  there  is  a  compulsory  conversion  of  the  real  estate 
of  an  infant  the  proceeds  during  the  minority  of  the  owner 
retain  the  character  of  real  estate  for  the  pmposes  of  devolu- 
tion and  transmission. 

It  may  be  for  the  benefit  of  the  infant,  in  many  cases,  that 
money  shoiild  be  laid  out  in  land  if  he  shoiild  live  to  become 
an  adult,  but  if  not,  it  is  a  great  prejudice  to  him,  taking 
away  his  dominion  by  the  power  of  disposition  he  has  over 
personal  property  so  long  before  he  has  it  over  real  estate. 
The  court,  therefore,  with  reference  to  his  situation,  even 
during  infancy,  as  to  his  powers  over  property,  works  the 
change,  not  to  all  intents  and  purposes,  but  with  this  qualifi- 
cation, that  if  he  lives  he  may  take  it  as  real  estate,  but 
without  prejudice  to  his  right  over  it  during  infancy  as 
personal  property. 

When  realty  is  no  longer  treated  as  if  it  were  personalty, 
or  personalty  as  if  it  were  realty,  there  is  said  to  be  a 
reconversion. 

The  doctrine  of  reconversion  will  not  be  applied  to  land 
unless  the  parties  in  interest  are  agreed  that  it  should  be 
treated  as  land.  But  it  is  not  necessary  that  the  parties  be 
agreed  in  order  to  apply  the  doctrine  of  reconversion  to  per- 
sonalty. 

[MvUifarumsness.] 

The  courts  recognize  two  kinds  of  multifariousness,  one, 
in  which  there  is  a  nus joinder  of  causes  of  action  against  the 
same  defendant  or  defendants,  and  the  other,  where  there 
are  several  causes  of  action  to  some  of  which  some  of  the 
defendants  have  no  relation. 

Demurrers  alleging  miiltif ariousness  among  other  things 
53 
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assert  that  by  reason  of  the  improper  joinder  of  distinct 
matters  and  causes,  the  proceedings  in  the  progress  of  the 
suit  will  be  intricate  and  prolix  and  the  defendants  will  be 
put  to  unnecessary  charges  and  expense  in  matters  which 
ought  not  to  be  joined  in  one  petition  or  which  in  any  way 
relate  to  or  concern  them  or  any  of  them. 

To  support  the  objection  of  multifariousness,  because  a 
bill  contains  different  causes  of  suit  against  the  same  per- 
son^ two  things  must  concur:  first,  the  groimds  of  suit  must 
be  different;  second,  each  ground  must  be  sufficient  as  stated 
to  sustain  a  bill. 

The  objection  of  multifariousness  cannot  prevail  when 
the  case  against  one  defendant  may  be  so  entire  as  to  be 
incapable  of  being  prosecuted  in  several  suits;  and  yet  some 
other  defendant  may  be  a  necessary  party  to  some  portion 
of  the  case  stated. 

It  is  not  indispensable  that  all  the  parties  should  have  an 
interest  in  all  the  matters  contained  in  the  suit;  it  will  be 
sufficient  if  each  party  has  an  interest  in  some  material 
matters  in  the  suit,  and  they  are  connected  with  the  others. 

[Pleading  and  Practice.] 

A  suit  in  equity  is  instituted  by  a  writ  of  summons  or 
petition,  commonly  described  as  a  bill  of  complaint,  which 
can  be  amended  or  followed  by  a  supplemented  bill.  The 
defendant  when  served  with  a  copy  of  the  complaint  and 
summons  to  answer  may  file  a  cross-bill  in  order  that  both 
matters  may  be  heard  at  the  same  time.  , 

The  defence  is  made  by  demurrer,  plea,  or  answer,  and  the 
proceedings  are  such  as  to  bring  all  parties  interested  in  the 
controversy  before  the  court,  either  as  plaintiffs  or  defend- 
ants. 

If  made  on  oath,  the  answer  is  evidence  for  the  defendant 
so  far  as  it  is  responsive  to  the  bill  for  discovery  and  as  such 
it  prevails,  imless  it  is  overcome  by  something  more  than 
what  is  equivalent  to  the  testimony  of  one  witness.  With- 
out oath,  it  is  a  mere  pleading  and  the  allegations  stand  for 
proof.    If  the  plaintiff  elects,  the  case  may  be  heard  on  bill 
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and  answer,  but  if  the  latter  is  considered  incomplete  the 
plaintiff  may  except  and  secure  its  correction.  To  contro- 
vert statements  in  the  answer  the  plaintiff  files  a  replication 
in  which  he  asserts  that  he  is  prepared  to  prove  the  accuracy 
of  the  averments  in  the  petition  and  then  testimony  is  taken 
before  a  special  master. 

The  rules  of  evidence,  except  as  to  the  effect  of  the  answer 
and  the  manner  of  taking  testimony,  are,  in  the  main,  sim- 
ilar to  the  rules  of  evidence  in  actions  at  law.  The  hearing 
of  the  suit  is  before  the  equity  judge,  who  may  make  inter- 
locutory orders  or  decrees,  and  who  pronounces  the  final 
decree  or  judgment.  If  sufl&cient  cause  is  shown,  he  may 
grant  a  re-hearing.  There  may  be  a  bill  to  execute  or  im- 
peach a  decree  and  also  a  bill  of  review.  If  the  suit  fails  by 
the  death  of  a  party  there  is  a  bill  of  revivor. 
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PART  II   (SECOND  SBCTlON)-<J(mlinued 
ALL  ANTI-TRUST  SUITS  AND  INDICTMENTS 

PRESIDENT   TAFt's    ADKINISTRATION 

37. — ^United  States  v.  W^field  A.  Huppuch,  and  seven  other  wall  paper 
manufacturers  and  jobbers  (continued  from  page  544.) 

The  defendants  were  placed  on  trial  before  Judge  Day  sitting  in  the  - 
Criminal  Branch  of  the  United  States  District  Court  at  Cleveland  on 
May  13,  1912.  They  were  W.  A.  Huppuch  of  the  Standard  Wall  Paper 
Co.,  Hudson  Falls,  N.  Y.;  J.  B.  Pearce  of  the  J.  B.  Pearce  Wall  Paper 
Co.,  Cleveland;  Robert  E.  Hobbs  of  the  firm  of  Hobbs,  Benton  &  Haith, 
Hoboken,  N.  J.;  John  McCoy  of  the  York  Card  and  Paper  Co.,  York, 
Penn.;  George  Tait  of  the  Campbell  Wall  Paper  Co.,  Glens  Falls,  N.  Y.; 
C.  C.  Aler  of  the  Aler  Wall  Paper  Co.,  Colimibus,  Ohio;  Norton  Newcomb 
of  Newcomb  Brothers  Wall  Paper  Co.,  St.  Louis,  Mo.,  and  Charles  E. 
Maxwell  of  the  S.  A.  Maxwell  Wall  Paper  Co.,  Chicago,  111. 

A  jury  being  secured  within  an  hour  after  the  calling  of  the  case,  Dis-' 
trict  Attorney  U.  G.  Denman  stated  that  the  eight  defendants  comprising 
committees  of  National  associations  of  the  two  branches  of  the  trade  had 
entered  into  an  agreement  not  to  sell  wall  paper  to  the  keepers  of  five  and 
ten-cent  stores  located  in  various  cities  and  States.  T.  H.  Garry,  counsel 
for  the  defense,  answering  the  Government's  conspiracy  charge,  asserted 
that  his  clients  were  justified  in  not  selling  to  the  owner  of  a  string  of  five 
and  ten-cent  stores  in  Pittsburgh  and  other  cities,  upon  whose  complaint 
the  prosecution  was  based.  Garry  asserted  that  half  a  dozen  wall  paper 
manufacturers  and  jobbers  had  lost  money  in  dealing  with  the  Pittsburgh 
storekeeper,  and  that  the  latter's  indebtedness  to  a  Cleveland  concern, 
totalling  S20,000,  had  forced  it  into  bankruptcy. 

During  the  trial  the  Government  put  in  correspondence  and  other 
docimientary  evidence  in  support  of  the  charge  that  there  was  a  conspiracy 
among  the  defendants  to  shut  off  the  supply  of  wall  paper  from  five  and 
ten-cent  stores  in  Pittsburgh,  Wheeling,  Cleveland,  New  York  and  other 
cities. 

T.  J.  Roache  of  the  Barey  Brothers  Wall  Paper  Company  of  Phila- 
delphia, a  Government  witness,  was  assailed  by  counsel  for  the  defense 
in  the  closing  argument,  their  view  being  that  he  had  turned  against  his 
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associates  to  secure  immunity.  Disposing  of  this  accusation  Judge  Day 
explained  that  Roache  had  been  summoned  as  a  witness,  and  that  his 
failure  to  give  evidence  would  have  meant  his  being  sentenced  to  jail. 

P.  Linaugh  (Pittsburgh);  G.  W.  Men  (Endicott,  N.  Y.);  L.  W.  Jerrett 
(Boonville,  Ind.),  and  W.  W.  Neary  (Wellston,  Ohio),  all  five  and  ten- 
cent  dealers,  testified  that  they  had  bought  from  the  defendants  upon  the 
solicitation  of  the  latter's  salesmen. 

The  trial  ended  on  May  24th  with  a  verdict  of  not  guilty.  The  jury 
remained  out  four  hours  and  took  29  ballots  before  agreeing  to  the  ac- 
quittal of  the  defendants^ 

47. — United  States  v.  The  Aluminum  Company  of  America,  et  al.    Peti- 
tion in  equity  alleging  monopoly  and  restraint  of  trade  and  foreign 
commerce  in  violation  of  the  Sherman  law  filed  in  the  Federal  Court 
for  the  Western  District  of  Pennsylvania  at  Pittdbur^  on  May  16, 
1912.    The  dissolution  of  ihe  defendant  corporation  known  as  the 
"Aluminum  Trust"  was  not  requested  in  the  petition  which  asked 
the  court  to  issue  nine  injunctions  against  imlawful  contracts,  com- 
binations, conspirades  and  practices.   At  the  time  of  the  filing  of  the 
suit,  it  was  understood  that  it  was  to  be  the  basis  of  an  agreed  decree 
designed  to  restrain  the  defendant  company  from  monopolizing 
the  manufacture  of  aluminum  and  its  products,  including  oooking 
utensils. 
The  Government's  petition  oonoeded  that  the  company's  ownership  of 
more  than  90  per  cent  of  the  known  deposits  of  bauxite  (base  of  aluminum) 
in  the  United  States  and  Canada  suitable  for  the  manufacture  of  the  metal 
was  not  "within  itself"  unlawfuL   It  asserted,  however,  that  the  practical 
monopoly  in  both  bauxite  and  aluminum  legally  enjoyed  up  to  1909  when 
its  patents  for  making  aluminum  e3q>ired,  was  maintained  by  unlawful 
agreements  and  unfair  methods  toward  com]>etitorB. 

The  history  of  the  aluminum  cooking  utensil  industry  in  the  United 
States,  the  petition  asserted,  is  a  history  of  shipwrecks  ''caused  chiefly  or 
contributed  to  by  the  arbitrary,  discriminatory  and  unfair  dealings  (d 
the  defendant." 

The  Aluminum  Company  of  America,  incorporated  in  Pennsylvania 
originally  as  the  Pitt^^ur;^  Reduction  Company,  has  grown,  the  petition 
explained,  from  a  $20,000  capitalization  in  1888  until  its  assets  in  1912 
were  estimated  at  S27,000,000.  A  stodc  dividend  of  500  per  cent,  or 
$16,000,000,  was  declared  m  1909. 

In  addition  to  the  defendant's  extensive  raw  material  holdings,  the 
Government's  petition  further  explained,  the  company  produces  practi- 
cally 80  per  cent  and  consumes  substantially  100  per  cent  oi  the  crude  and 
semi-finished  aluminum  for  the  United  States  and  Canada,  more  than 
70  per  cent  of  the  aluminum  cooking  utensils  in  the  United  States;  controls 
the  manufacture  and  sale  of  over  50  per  cent  of  aluminum  casting?  for 
this  country,  used  primarily  in  the  automobile  industry,  and  more  than 
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70  per  cent  of  all  aluminum  goods  and  novelties  of  general  make  in  the 
United  States. 

The  Government's  petition  asserted  that  the  Aluminmn  Company  of 
America  has  entered  into  illegal  agreements  with  the  General  Chemical, 
Norton  and  Pennsylvania  Salt  Manufactmnng  companies  forbidding 
these  "potential  competitdirs"  from  engaging  in  the  manufacture  of 
aluminum  and  from  selhng  bauxite  to  anyone  except  the  defendant;  with 
the  Swiss  or  Neuhausen  Company  of  Europe,  preventing  exportations 
to  the  United  States,  and  dividing  territory  so  the  American  Company 
controlled  business  here;  and  with  Gustav  A.  Kruttschnitt  and  James  C. 
Coleman  of  Newark,  N.  J.,  not  to  manufacture  or  sell  aliuninum  east  of 
Denver  for  twenty  years  from  November  16, 1910. 

The  petition  in  conclusion  alleged  that  the  defendant  company  has 
threatened,  harassed,  impeded  and  discriminated  against  independents, 
and  attempted  to  impress  competitors  so  completely  that  they  were  at  the 
mercy  of  the  company  for  their  supply  of  raw  material. 
48. — ^United  States  v,  Herman  Sielcken,  Bruno  Schroeder  of  the  firm  of 
J.  Henry  Schroeder  Sc  Co.;  Edouard  Bunge,  M.  le  Vicomte  Des 
Touches,  Dr.  Paulo  Da  Silva  Prado,  Theodor  Wille,  The  Societe 
Generale  and  The  New  York  Dock  Company.    Petition  in  equity 
filed  in  the  United  States  District  Court  for  the  Southern  District  of 
New  York,  May  18,  1912,  alleging  that  all  the  defendants  excepting 
The  New  York  Dock  Company,  as  members  of  a  so-called  "Valoriza- 
tion Committee,"  as  a  result  of  conspiracies,  contracts  and  agree- 
ments, were  withholding  from  the  American  market  950,000  bag?  of 
Brazilian  coffee  and  asking  that,  pending  a  final  hearing  and  decree 
in  the  suit,  the  issuance  of  a  preliminary  injunction  restraining  the 
defendants  from  (fisposing  in  any  manner  with  the  coffee  or  ware- 
house receipts  therefor.   The  Government's  xnrayer  in  addition  asked 
the  judges  of  the  District  Court  to  appoint  a  reioeiver  to  take  charge 
of  the  coffee  stored  with  The  New  York  Dock  Company,  and  also 
to  empower  him  to  sell  it  in  such  maimer  and  quantities  as  to  prevent 
a  further  restraint  of  the  interstate  and  foreign  conmierce  of  the 
United  States  in  coffee  by  ita  being  withheld  from  the  market. 
According  to  the  petition  about  three^ourths  of  the  world's  supply  of 
coffee  is  produced  in  Brazil  and,  of  the  18,000,000  bag?  annually  produced 
there,  the  United  States,  which  grows  no  coffee,  consumes  about  7,200,000 
bags  containing  60  kilograms  or  132.276  pounds,  each. 

"  Realizing  that  according  to  the  natural  laws  of  commerce  the  price  of 
coffee  would  be  very  materially  reduced  on  account  of  the  great  over  pro- 
duction during  the  season  of  1906-7,"  the  petition  explained,  "some  of 
those  interested  in  maintaining  coffee  at  as  high  a  price  as  possible  con- 
ceived the  idea  not  only  to  hold  it  at  the  price  then  existing,  but  actually 
to  increase  the  same  by  artificial  means,  and  thus  directly  and  unduly  to 
restrain,  the  trade  and  commerce  therein  throughout  the  world,  and  of 


840  Federal  Courts  and  Practice 

course  between  Brazil  and  the  United  States,  whither  approximately  40 
per  cent  of  the  entire  output  moved  in  such  trade  and  commerce,  as  was 
and  is  well  known  to  all  actively  concerned  in  the  conception  and  execu- 
tion of  the  said  (valorization)  plans.  With  the  purpose  of  carrjring  this 
idea  into  effect  the  named  defendants  and  other  parties  hereinafter  men* 
tioned  entered  into  the  agreements,  contracts,  combinations,  and  con- 
spiracies hereinafter  described,  and  bought,  received,  held,  and  sold 
coffee,  and  manipulated  the  markets  thereof  in  the  manner  hereinafter 
stated." 

The  petition  continuing  alleges  that  the  parties  interested  in  the  valor- 
ization scheme,  by  codperating  with  the  Brazilian  Government  and  the 
States  of  that  Government  in  which  most  of  its  coffee  is  grown,  procured 
the  passage  by  the  States  of  San  Paulo,  Minas  Geraes,  and  Rio  de  Janeiro, 
of  laws  authorizing  the  making  of  loans  from  the  Brasilianche  Bank  f uer 
Deutschland,  J.  Henry  Schroeder  Sc  Company  of  London,  the  National 
City  Bank  of  New  York,  Societe  Generale  of  Paris  and  the  Banque  de 
Paris  at  des  Pays  Bas,  aggregating  $75,000,000,  to  liquidate  the  operations 
effected  for  the  valorization  of  coffee.  In  connection  with  these  foreign 
loans  there  were  bond  issues  paying  5  per  cent  and  the  imposition  of  a 
surtax  of  5  francs  gold  upon  each  bag  of  coffee  exported.  These  agreements 
were  ratified  by  the  Federal  Government  of  Brazil  and  with  the  money 
thus  raised  the  government  of  San  Paulo  purchased  in  all  10,863,266  bags 
of  coffee  which  have  been  reduced  since  September  30, 1909,  through  the 
operations  oi  the  '^ Valorization  Committee/'  to  the  950,000  bags  on 
storage  in  New  York. 

The  effect  of  valorization  is  described  in  the  Government's  petition  as 
follows: 

"  The  immediate  effect  of  valorization  was  to  withdraw  from  the  natural 
course  of  commerce  more  than  10,000,000  bags  of  coffee,  and  thus  to  re- 
duce the  available  supply  and  to  increase  its  market  price,  and  hence  the 
price  of  coffee  was  not  materially  reduced  even  by  the  enormous  crop  of 
1906-7.  Shortly  thereafter  the  prices  began  to  rise  and  continued  to  rise, 
although  in  the  season  of  1909-10  the  production  exceeded  the  consump- 
tion by  more  than  a  million  bags,  with  the  result  that,  whereas  when  the 
scheme  of  valorization  was  adopted,  Rio  No.  7  was  selling  in  New  York 
at  about  7H  cents  per  pound,  it  is  now  selling  at  14^  cents  per  pound,  an 
increase  in  price  of  nearly  100  per  cent.  Within  the  last  year,  conditions 
have  become  especially  acute,  because  the  consumption  has  exceeded  the 
production,  and  hence  the  deficiency  had  to  be  drawn  from  the  supply 
already  on  hand,  while  a  very  large  part  of  that  supply  was  and  is  in  the 
hands  of  said  committee,  who  were  careful  to  sell  therefrom  only  in  such 
quantities  and  in  such  a  way  as  not  to  reduce  the  market  price.  As  a 
matter  of  fact  said  committee  are  masters  of  the  coffee  market.  They 
have  under  their  control  such  a  quantity  of  coffee,  that  by  placing  the  same 
upon  the  market  the  price  of  coffee  would  be  greatly  reduced,  while  with- 
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holding  it  from  the  market  maintAinB  a  price  which  is  abnormally  high. 
This  coffee  has  once  been  in  the  channels  of  commerce,  and  in  the  manner 
heretofore  described  has  been  withdrawn  therefrom,  and  is  being  held  by 
said  committee,  not  for  the  purpose  of  consumption,  but  to  be  again  re- 
turned to  the  channels  of  commerce.  However,  by  various  agreements  and 
conspiracies  between  the  members  of  said  conmiittee,  they  refuse  to  sell 
the  same  in  such  quantities  as  will  materially  affect  tJie  price,  and  to  in- 
sure that  the  price  wiU  not  be  affected  thereby  when  sold,  it  is  their  custom 
to  require  an  express  contract  from  purchasers  to  whom  they  sell  that  they 
will  not  reseU  the  coffee  purchased  on  the  Coffee  Exchange,  Said  com- 
mittee will  continue  to  withhold  said  coffee  in  its  hands,  and  especially  the 
part  thereof  in  storage  in  the  State  of  New  York,  from  the  market,  and  by 
so  doing  will  continue  imlawf ully  to  restrain  foreign  and  interstate  trade 
and  commerce  therein  unless  relief  be  obtained  from  this  honorable 
court." 

As  the  expenses  of  carrying  into  effect  the  valorization  scheme  up  to 
September  30,  1910,  amoimted  to  over  S4.50  per  bag,  or  33^  cents  per 
pound  for  every  pound  of  coffee  purchased  by  the  Brazilian  Government, 
the  petition  asserted  that  the  real  intent  and  purpose  was  through  a  re- 
straint of  the  commerce  in  coffee  between  Brazil  and  other  countries,  in- 
cluding the  United  States,  by  monopolizing  the  same  to  increase  the  price 
thereof  to  the  enrichment  of  those  instigating  the  scheme.  This  fact  is 
made  manifest  by  the  amount  of  money  realized  by  individuals  therefrom 
and  the  expense  thereof  directly  to  the  State  of  San  Paulo,  but  indirectly 
to  the  consmners  of  coffee. 

The  petition  furth^  on  asserted  that  the  "figures  show  that  it  was  not 
for  the  welfare  of  the  producers  that  this  valorization  scheme  was  con- 
cocted and  carried  out,  as  the  Government  could  much  more  cheaply  have 
paid  to  the  producers  a  proper  bounty  provided  the  coffee  sank  below  a 
reasonable  price,  and  further  that  it  is  the  general  public,  and  by  reason  of 
their  large  use  of  coffee,  chiefly  the  general  public  of  the  United  States, 
who,  by  the  exactions  in  the  increased  price  of  coffee,  have  been  paying 
and  are  still  expected  to  pay  the  large  profits  realized  by  the  various  in- 
dividuals interested  therein." 

Telling  wherein  the  anti-trust  law  has  been  violated,  the  petition  states: 

"As  the  United  States  consumes  40  per  cent  of  all  the  coffee  consumed 
in  the  world,  and  as  coffee  is  an  article  of  food  in  practically  every  house- 
hold in  the  United  States,  every  act  which  prevents  its  importation  in 
normal  quantities  into  the  United  States,  or  in  any  way  increases  its  price, 
is  a  direct  restraint  upon  both  the  foreign  and  the  interstate  trade  and 
commerce  of  the  United  States  therein.  Therefore,  the  scheme  of  valor- 
ization was  founded  upon  a  purpose  and  intent  in  direct  conflict  with  the 
principles  embodied  in  the  said  anti-trust  act  of  July  2,  1890;  and  the 
agreements  and  conspiracies  of  the  several  individuals  by  which  the  pas- 
sage of  said  laws  by  tiie  State  of  San  Paulo  and  the  entering  by  said  State 
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into  the  contracts  above  mentioned  were  secured,  and  all  acts  done  in 
pursuance  thereof  were  and  are  in  conflict  with  said  act  of  July  2, 1890,  in 
so  far  as  that  scheme  has  been  and  is  being  carried  into  effect  and  said  acts 
done  in  the  United  States. 

''And  the  fact  that  said  agreements  and  conspiracies  were  not  \mlawful 
in  Brazil  and  were  participated  in  by  a  foreign  State  can  not  justify  the 
commission  of  any  act  in  the  United  States  the  purpose  and  effect  of  which 
were  to  brmg  about  the  restraint  in  interstate  and  foreign  trade  and  com- 
merce of  the  United  States  that  was  contemplated  in  said  agreements  and 
conspiracies,  nor  can  such  parts  of  the  agreement  under  which  said  com- 
mittee are  acting  as  tend  to  restrain  the  interstate  and  foreign  trade  and 
conmieroe  of  the  United  States  serve  as  a  protection  to  defendants  as  to 
any  acts  conunitted  thereunder  in  the  United  States." 

********** 

''In  pursuance  of  these  agreements  and  conspiracies  said  committee 
have  refused  to  sell  anything  like  the  quantity  of  coffee  that  the  trade  re- 
quires, but  have  kept  the  enormous  supply  under  their  control  stored 
in  warehouses,  and  that  notwithstanding  the  fact  that  prices  have  been 
continually  increasing  until  now  the  price  of  Rio  No.  7  is  85^  francs  per 
50  kilos,  or  nearly  twice  the  minimum  price  specified  in  said  contract. 
Several  of  the  committee,  and  especially  defendant  Herman  Sielcken,  are 
personally  interested  in  the  coffee  trade;  and  the  higher  the  price  of  coffee 
the  greater  the  profit  realized  by  them  therefrom;  and,  hence,  the  said 
agreements  and  conspiracies  to  withhold  said  coffee  from  the  trade  and 
the  action  of  the  members  of  said  committee  in  withholding  the  same 
were  and  are  inspired,  not  by  a  desire  to  make  more  certain  the  payment 
of  the  bonds  issued  by  the  State  of  San  Paulo,  or  to  financially  aid  said 
State,  but  by  their  own  greed  for  personal  profit,  which  they  are  enabled 
to  realize  by  the  high  price  of  coffee." 

The  "  Vdorization  Committee,"  acting  as  agent  of  the  Brazilian  Grov- 
emment  in  Europe  and  the  United  States,  having  announced  in  a  circular 
dated  January  25, 1912,  which  became  effective  on  February  13,  that  "No 
further  sales  of  Gk)vemment  coffee  will  be  made  in  the  year  1912,"  upon 
the  filing  of  the  petition  in  equity.  District  Attorney  Wise  obtained  a  tem- 
porary injunction  from  Judge  Learned  Hand  which  had  the  effect  of 
impounding  the  950,000  bags  of  coffee  in  the  warehouses  of  The  New  York 
Dock  Company,  pending  the  decision  of  Circuit  Judges  Lacombe,  Coxe, 
Noyes  and  Ward  on  a  motion  for  an  injunction  pendente  lite,  the  proceed- 
ings having  been  expedited  through  the  filing  of  a  certificate  in  conformity 
with  the  Sherman  law  amendment,  approved  February  11,  1903.  On 
May  22,  Judg6  Hand  modified  the  restraining  order  so  as  to  release  for 
delivery  74,338  bags  of  ''valorization  coffee"  which  had  been  transferred 
on  the  books  of  The  New  York  Dock  Company  to  others  than  the  defend- 
ants before  the  bringing  of  the  Sherman  law  suit. 

Reports  to  the  effect  that  the  suit  against  the ' '  Valorization  Committee ' ' 
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had  caused  friction  between  Attorney-General  Wickersham  and  Secre- 
tary of  State  Philander  C.  Knox  were  denied,  but  that  the  equity  pro- 
ceedings had  created  irritation  in  other  quarters  was  made  apparent 
when  Senor  Domicio  da  Gama,  Ambassador  from  Brazil,  in  the  course  of 
an  address  which  he  delivered  at  the  dinner  of  the  Pan-American  Society 
of  the  United  States  held  at  the  Waldorf-Astoria^  on  May  27,  among 
other  things,  said: 

.  ''When  I  had  the  honor  of  being  elected  an  Honorary  Pteddent  of  this 
new  Pan-American  Society,  I  rejoiced  in  my  heart  at  the  thought  that  if 
only  a  part  of  its  generous  programme  could  be  realized  and  American 
trade  took  the  roads  of  South  America,  the  needs  of  our  mutual  interest 
would  bring  our  countries  into  a  more  close  contact,  and  you  would  thus 
finish  by  knowing  us  at  least  as  weU  as  we  believe  we  know  you. 

''And  I  intended  to  call  your  attention  to  an  analytical  list  of  prelimi- 
nary steps  to  be  taken  in  order  to  create  and  develop  American  commerce  in 
South  America,  such  as  the  settling  of  American  firms  operating  there, 
with  American  capital  and  American  banks,  American  lines  of  navigation 
and  American  enterprises,  going  to  compete  with  the  English,  German, 
French,  Italian,  Belgian,  Dutch,  Portuguese,  and  Spanish  firms  and  enter- 
prises, which  have  the  advantage  of  the  time  under  the  rule  of  the  'first  to 
arrive  the  better  served.' 

"I  had  thought  to  develop  before  you  a  negative  roll,  a  cautious  enum- 
I  oration  of '  don'ts,'  the  most  important  of  them  being  the  recommendation 

of  not  letting  your  capital  go  there  alone,  but  to  escort  it,  or  have  it  es- 
'  corted  in  order  to  see  it  safely  invested. 

"I  had  int^ided  to  tell  you  all  that,  or  at  least  a  part  of  it,  when  my 
hopes  for  a  new  era  in  our  commercial  relations  received  a  heavy  blow 
with  the  indorsement  by  the  United  States  of  the  somewhat  arbitrary  and 
quite  revolutionary  doctrine  of  paying  other  people's  merchandise,  not 
the  price  they  ajsk  for  it,  but  the  price  the  United  States,  I  mean  the 
American  merchants,  want  to  pay  for  it. 

"It  is  a  l»*and-new  doctrine,  and  the  United  States  seems  disposed  to 
enforce  it,  even  to  the  sacrifice  of  long-standing  international  friendship. 
In  their  eagerness  to  establish  their  right  to  meddle  with  the  property  of 
a  foreign  State,  certain  officials  of  this  Government  went  so  far  as  to  pro- 
claim before  an  American  court  of  justice  the  forfeiture  of  sovereignty  of 
that  State. 

"So  you  see  that  we,  the  South  Americans,  have  still  much  to  leam  of 
the  new  American  ways  in  dealing  with  foreign  countries,  as  Americans 
have  still  to  leam  the  way  to  our  hearts.  This  shoidd  be  one  of  the  pur- 
poses of  the  Pan-American  Society,  and  I  cordially  wish  and  hope  that 
some  day  I  may  make  the  speech  of  my  life  by  bearing  testimony  before 
you  that  this  splendid  result  has  been  happily  and  fully  attained." 

Solicitor-General  Frederick  W.  Lehmann,  who  appeared  for  the  Gov- 
ernment in  the  injunction  matter^  stated  that  the  "valorization  plan" 
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had  coet,  through  purchases  and  interest  oa  bonds,  the  Government  of 
San  Paulo  $16|000,000,  and  urged  that  the  impounded  coffee  being  brought 
here  for  sale,  no  matter  to  whom  it  belonged,  was  subject  to  our  laws. 

Joseph  H.  Choate,  as  counsel  for  Herman  Sielcken  declared  that  the 
"property  of  a  foreign  State  is  not  liable  to  the  Judicial  Department,  but 
must  be  dealt  with  by  the  Executive  through  the  diplomatic  service. 
Wrongs  inflicted  by  one  nation  on  another  cannot  be  redressed  by  the 
judicial  power.  Mr.  Sielcken  had  no  power  over  the  coffee  except  to  re- 
ceive it,  and  was  merely  the  representative  of  a  committee  of  seven.  Con- 
sequently he  had  done  nothing. 

"As  to  the  Sherman  act,  we  know  as  little  to-day  as  to  what  it  permits 
as  we  did  twenty  years  ago.  My  opponents  tell  us  it  gives  power  over 
contracts  made  in  aU  parts  of  the  globe.  But  it  creates  no  new  equity 
powers.    It  can  give  no  right  to  affect  coffee  owned  by  a  foreign  State." 

Mr.  Choate  argued  that  the  San  Paulo  scheme  was  not  intended  to 
raise  the  price  of  coffee,  but  to  protect  its  cultivation,  and  there  was  no 
evidence  to  show  there  was  a  disposition  to  buy  more  than  was  sold.  If 
it  was  said  that  the  San  Paulo  Grovemment  acted  at  the  instigation  of 
po'sons  who  wished  to  make  profits  through  it,  he  would  say  the  suit  was 
instigated  by  persons  who  wished  to  make  profits  against  the  San  Paulo 
Government. 

"Here  is  every  ground  for  a  diplomatic  quarrel.  If  there  is  anything 
to  be  done  it  is  agsunst  the  Government  which  owns  the  coffee,  and  it  is  the 
duty  of  our  Government  to  stop  it.  It  has  been  the  policy  of  this  country 
to  maintain  friendly  relations  with  the  South  American  republics,  and 
the  judicial  power  might  undo  aU  the  work  of  the  Diplomatic  Corps." 

On  May  28,  Circuit  Judge  Lacombe  in  an  opinion  concurred  in  by 
Judges  Coxe,  Noyes  and  Ward,  refusing  to  grant  the  injunction,  said: 

"The  preliminary  relief  prayed  for  in  the  bill — or  petition  as  it  is  called 
in  the  anti-trust  act — ^included  an  inunediate  seizure  of  all  coffee  now  in 
the  possession  of  the  warehouse  company,  belonging  to  the  State  of  San 
Paulo,  Brazil,  and  the  turning  of  it  over  to  a  receiver  to  be  appointed  by 
the  Court,  with  instructions  to  sell  it  from  time  to  time  as  the  Court  might 
direct.  Application  for  that  particular  relief  at  this  time  was  disclaimed 
on  the  argument.  The  temporary  relief  which  the  bill  asks  for  is  an  in- 
junction (to  continue  till  final  hearing  and  decree)  which  will  practically 
impound  this  coffee  so  that  the  owner  cannot  sell  it  to  anybody  in  this 
coimtry  at  any  price,  cannot  ship  it  abroad  and  sell  it  there  should  a 
satisfactory  price  be  obtainable  and  cannot  even  return  it  to  the  place 
whence  it  came. 

"No  provision  is  proffered  for  making  good  to  the  owner  any  losses  it 
might  sustain  in  consequence  of  such  impounding  of  its  property,  should 
the  plaintiff  fail  to  make  good  its  contentions  on  final  hearing,  probably 
many  months  hence. 

"The  numerous  issues  of  fact  and  law  which  have  been  referred  to  oq 
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the  hearing  present  important  questions  and  contain  too  many  elements  of 
uncertainty  to  be  decided  summarily  in  advance  of  the  trial.  They  may, 
with  greater  proprietyi  be  disposed  of  when  the  testimony  shall  have  dis- 
closed the  exact  facts. 

''We  are  not  persuaded  by  anything  in  the  papers  submitted  that  there 
is  any  reason  to  apprehend  that  in  the  interim  there  will  be  such  changes 
in  the  situation  as  will  injuriously  affect  the  position  of  the  Government. 
"The  motion  for  preliminary  injunction  is  denied." 
The  House  of  Representatives  on  June  18|  1912,  passed  a  bill  introduced 
by  Congressman  Norris  to  amend  the  Sherman  law  so  as  to  enable  the 
United  States  to  seize  the  950,000  bags  of  Brazilian  coffee  held  in  New  York 
under  the  ''valorization  scheme."    The  bill  so  amends  the  anti-trust  law 
as  to  characterize  as  an  illegal  conspiracy  any  combination  whereby  two 
or  more  persons  are  engaged  in  the  importing  of  any  article  from  any  for- 
eign country,  when  such  a  combination  is  operated  in  restraint  of  free 
competition  of  commerce  or  so  as  to  increase  the  market  price  of  the 
article  by  means  of  "a  comer."    The  Norris  bill  carries  as  a  penalty  a 
maximum  fine  of  $5,000  together  with  a  term  of  imprisonment. 
49. — United  States  v.  Prince  Line,  Limited,  James  Knott,  Paul  S.  Ger- 
hard, Francis  J.  Zinmierman,  Charles  E.  Gerhard,  and  Harry  Connor; 
Lamport  &  Holt  Line,  Walter  Holland,  George  Melly,  Arthur  Cook, 
C.  Sydney  Jones,  Frederick  T.  Busk,  Lorenzo  Daniels,  and  William 
Gein;  Hamburg-Amerikanische  Packetfahrt  Aktien-Gresellschaft,  and 
William  G.  Siekel;  and  the  Hamburg-Sudamerikanische  Dampf- 
schifffahrts-Gesellschaft,  Paul  Gottheil,  Thomas  A.  Sparks,  Wilhelm 
Voelkens,  H.  W.  Voelkens,  W.  L.  Walter,  Robert  H.  Goodwin, 
Clement  H.  Betts  and  Henry  H.  Garvan.    Petition  in  equity  filed 
June  5, 1912,  by  United  States  Attorney  Henry  A.  Wise  in  the  Federal 
District  Court  for  the  Southern  District  of  New  York,  alleging  that 
the  four  defendant  foreign  steamship  lines — ^two  British  and  two 
German — ^formed  a  syndicate  which  as  a  result  of  combinations  and 
conspiracies  have  for  five  years  restrained  trade  by  eliminating  com- 
petition among  themselves  and,  by  destroying  and  rendering  im- 
practicable the  competition  of  others,  have  acquired  a  virtual  monop- 
oly of  that  portion  of  the  foreign  commerce  of  the  United  States  which 
consists  in  the  transportation  of  passengers  and  freight  between 
New  York  on  the  Atlantic  Coast  and  New  Orleans  on  the  Mexican 
Gulf  and  ports  in  the  Republic  of  Brazil.   The  Government's  petition 
asks  that  the  contracts  entered  into  by  the  S3aidicate  be  declared  in 
violation  of  the  Sherman  law  and  ordered  cancelled;  that  the  de- 
fendants, their  agents,  employees,  etc.,  be  enjoined,  restrained  and 
forbidden  from  offering  or  paying  any  boniis,  rebate  or  reduction  of 
freight  rates  in  any  form  or  guise  whatsoever  in  consideration  of 
shippers  forwarding  merchandise  exclusively  over  their  lines;  that 
they  be  enjoined  and  prohibited  from  further  agreeing,  combining. 
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oonspiring,  and  acting  together  to  miuntain  rules,  regulationfi,  and 
rates  for  carrying  freight  upon  the  several  steamships  operated  by 
the  four  lines  between  the  United  States  and  the  Republic  of  Brazil 
in  restraint  of  the  trade  and  commerce  of  the  United  States  and  with 
foreign  nations,  and  from  entering  into,  or  continuing  in,  or  doing 
anjrthing  in  aid  of  any  combination,  association,  contract,  or  con- 
spiracy to  deprive  individuals,  firms,  or  corporations  shipping  freight 
between  points  in  the  United  States  and  Brazilian  poits,  of  such 
facilities  and  rates  of  freight  as  will  be  afforded  by  free  and  unre- 
strained competition  among  the  defendant  steamship  lines  or  any  of 
them.  Also  that  the  defendants,  their  officers,  agents,  etc.,  be  en- 
jcHned  and  prohibited  from  further  agreeing,  combining,  conspiring, 
or  acting  together  to  injure  or  destroy  the  business  of  any  person  or 
corporation  engaged  in  or  who  may  at  any  time  hereafter  be  engaged 
in  the  business  of  carrying  freight  between  ports  in  the  United  States 
and  ports  in  Brazil;  and  lastly  that  the  defendants,  etc.,  be  enjoined, 
restrained  and  forbidden  either  to  enter  or  clear  any  of  their  ships  or 
vessels  at  the  port  of  New  York  or  at  any  other  port  of  entry  within 
the  United  States  of  America  or  any  of  its  possessions  so  long  as  they 
shall  continue  to  maintain  the  aforesaid  unlawful  combinations 
and  conspiracies,  or  any  other  such  or  similar  combination  or  con- 
spiracy. 
Describing  the  traffic  between  the  United  States  and  Brazil,  the  Gov- 
ernment's petition  stated: 

"The  only  practicable  routes  for  the  carriage  of  passengers  and  freight 
from  the  United  States  of  America  to  the  Republic  of  Brazil,  and  from  the 
Republic  of  Brazil  to  the  United  States,  are  aU-water  routes  on  the  Atlantic 
Ocean,  between  ports  on  the  Atlantic  Coast  and  the  Mexican  Gulf  in  the 
United  States,  and  ports  on  the  Atlantic  Coast  in  Brazil.  Substantially  all 
of  the  commerce  of  the  United  States  of  America  with  the  Republic  of 
Brazil,  both  export  and  import,  is  carried  by  steamships  over  said  routes. 
At  all  the  times  herein  mentioned,  the  defendant  carriers  have  been  en- 
gaged in  the  carriage  of  freight  and  passengers  over  such  routes,  and  have 
maintained  and  operated  their  aforesaid  steamship  lines  with  regular 
dates  for  the  departure  of  their  ships  from  the  port  of  New  York  to  Brazil- 
ian ports,  and  from  Brazilian  ports  to  the  ports  of  New  York  and  New 
Orleans,  but  with  no  regular  service  from  the  port  of  New  Orleans  to 
Brazilian  ports.  During  all  of  said  period,  no  other  port  on  the  Atlantic 
Coast  of  the  United  States  nor  on  the  Gulf  of  Mexico  has  been  regularly 
reached  by  any  line  running  to  or  from  Brazil.  In  said  traffic  between  the 
United  States  and  Brazil  said  defendant  carriers  are  natural  competitors 
in  the  business  of  furnishing  facilities  for  the  transportation  of  freight  and 
passengers  between  the  ports  aforesaid  and  but  for  the  existence  of  the 
unlawful  combination  and  conspiracy  and  the  unlawful  contracts  and 
agreements  made  in  furtherance  thereof,  hereinafter  set  forth,  said  de- 
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fendant  carriers  would  be  actively  competing  with  one  another  in  said 
trade  and  commerce." 

Telling  of  the  means  and  methods  used  to  eliminate  competition  among 
themselves  and  destroy  and  prevent  the  competition  of  others^  the  peti- 
tion asserted  that  the  defendants  Holland,  Cook,  Melly  and  G.  Sydney 
JoneSy  composing  the  firm  of  Lamport  &  Holt,  the  Prince  Line,  Limited, 
and  the  two  Hamburg  lines  in  furtherance  of  the  conspiracy  on  Feb- 
ruary 14,  1908,  at  London,  Ei^land,  ehtered  into  a  trafl&c  agreement 
which,  among  other  things,  provided: 

(a)  For  fixing  the  total  number  of  sailings  and  apportioning  them 
amcmg  the  said  lines; 

(b)  For  the  withdrawal  of  the  steamships  of  the  Hamburg  Lines  then 
engaged  in  the  traffic  from  Brazilian  ports  to  the  port  of  New  Orleans  and 
that  the  defendant  proprietors  of  the  Lamport  &  Holt  Line  should  conduct 
all  such  traffic; 

(c)  For  a  system  of  rebates  to  shippers  who  confined  their  shipments  to 
the  lines  of  the  defendants  and  lines  with  which  any  of  the  defendants 
might  be  in  combination; 

(d)  For  a  tariff  of  rates  for  the  carriage  of  freight  in  the  trade  and  comr 
merce  aforesaid  and  be  adhered  to  by  each  of  the  lines. 

To  carry  out  these  purposes  the  petition  further  alleges  the  defendants 
on  July  8,  1908,  entered  into  a  "pooling"  agreement  which  among  other 
things  provided  that: 

(a)  The  Lamport  &  Holt  Line,  the  Prince  Line,  Limited,  and  the  Ham- 
burg Lines  should  each  receive  one-third  of  the  aggregate  profits  earned 
by  all  three  of  said  lines  on  freight  carried  in  the  trade  and  commerce 
hereinbefore  described; 

(b)  The  then  existing  scale  of  steerage  rates  should  be  maintained  by 
each  of  said  lines  in  the  absence  of  mutual  agreement  to  the  contrary; 

(c)  A  Conmiittee  should  be  organized  in  New  York,  composed  of  the 
New  York  representatives  of  said  lines  which  should  co-operate  with  said 
defendant  proprietors  of  said  lines  in  carrying  out  the  provisions  of  said 
agreement; 

(d)  The  Agents  of  said  lines  in  New  York  should  und^  certain  circimi- 
stances  fix  the  rates  for  said  lines  in  said  traffic; 

(e)  A  breach  of  said  Pooling  Agreement  by  any  of  sfud  defendant  pro- 
prietors should  result  in  a  penalty  to  such  offending  defendant  of  from  one 
himdred  to  five  thousand  pounds. 

A  new  "pooling"  agreement  which  was  continued  up  to  the  time  of  the 
suit,  the  petition  alleged,  was  entered  into  by  the  defendants  in  July, 
1909,  and  it  was  further  alleged  that  the  defendants  have  held  regular 
meetings,  periodically,  at  London,  which  were  known  as  the  "London 
Conference"  at  which  schedules  of  dates  for  the  sailings  of  the  vessels  of 
the  four  lines,  averaging  for  each  line  24  round  trips  per  annum,  were 
established  and  the  time  of  sailing  arbitrarily  fixed.    At  weekly  meetings 
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held  in  the  Produce  Exchange  building,  New  York,  known  as  the  "New 
York  CJonference,"  which  were  presided  over  by  Robert  H.  Goodwin,  who 
acted  as  secretary,  rates  for  the  carrying  of  freight  were  established,  re- 
bates granted,  and  methods  for  the  coercion  of  shippers  and  the  elimina- 
tion of  competition  discussed  and  action  taken. 

The  Government's  petition  in  conclusion  asserted: 
^  "  As  a  result  of  the  combination  and  conspiracy  hereinbefore  alleged  and 
of  the  various  acts  hereinbefore  alleged  to  have  been  done  by  the  defend- 
ants in  furtherance  thereof,  the  defendants  have  restrained  trade  by  elim- 
inating competition  among  themselves  and  by  destroying  and  rendering 
impracticable  the  competition  of  others  and  have  thereby  acquired  a 
virtual  monopoly  of  that  portion  of  the  foreign  commerce  of  the  United 
States  which  consists  in  the  transportation  of  passengers  and  freight  for 
hire  between  ports  of  the  United  States  on  the  Atlantic  Coast  and  Mexican 
Gulf  and  ports  in  the  RepubUc  of  Brazil. 

^  ''Said  monopoly  is  complete,  but  for  one  small  independent  line,  the 
Lloyd  Brazileiro,  operating  steamships  with  infrequent  sailings  between 
Brazilian  ports  and  the  port  of  New  York  and  but  for  a  small  and  decreas- 
ing number  of  tramp  steamships  plying  at  irregular  intervals  between  ports 
in  the  United  States  and  ports  in  Brazil.  The  sailings  provided  by  these 
competitors  are  so  infrequent  and  irregular  that  shippers  who  are  regularly 
shipping  goods  between  the  United  States  and  Brazil  are  obliged  to  em- 
ploy the  defendant  lines  for  at  least  a  portion  of  their  shipments.  The 
defendants  are  attempting  to  monopolize  said  commerce  completely  and 
by  the  aid  of  the  coercive  measures  hereinabove  described  will  succeed  in 
so  doing  unless  restrained  by  the  decrees  of  your  Honors. 

''By  reason  of  said  restraint  of  trade  and  said  virtual  monopoly  said 
defendants  have  acquired  the  power  to  fix  arbitrary  and  unreasonable 
rates  for  the  services  rendered  by  them  in  said  trade  and  commerce  and 
have  endeavored  to  maintain  rates  at  that  artificial  level  at  which  said 
traffic  so  monopolized  may  be  made  to  yield  the  highest  net  returns  to 
them.  By  their  action  in  fixing  such  rates  they  have  deprived  and  are 
depriving  the  public  of  the  benefit  of  the  lower  scale  of  rates  for  such 
traffic  that  would  normally  have  resulted  from  free  competition  among 
persons  and  corporations  engaged  in  such  traffic  and  of  the  benefit  of 
superior  facilities  for  such  traffic  that  would  normally  have  been  provided 
as  a  result  of  said  competition.'! 
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